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P. P. PICKARD, COMPTROLLER OF THE STATE OF 
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THE EAST TENNESSEE, VIRGINIA AND GEORGIA 
RAILROAD COMPANY. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1886. 
No. 1311. 


P. P. PICKARD, COMPTROLLER OF THE STATE OF 
TENNESSEE, APPELLANT, 


DA. 


THE EAST TENNESSEE, VIRGINIA AND GEORGIA 
RAILROAD COMPANY. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE MIDDLE DISTRICT OF TENNESSEE. 
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1 Miodpx District oF TENNESSER : 


At a circuit court of the United States begun and held in the 
Federal court-room, in the custom-house, in the city of Nashville, 
in the district aforesaid, on the third Monday, being the 19th day, of 
October, A. D. 1885. 

‘ “3 the 27th day of October, 1885, the following proceedings were 
ad, to wit: 

Present and presiding: The Hon’l- John Baxter, United States 
circuit judge. 

On the 25th day of July, 1884, a bill was filed in the words and 
figures following, to wit: 


2 To the honorable the judges of the circuit court of the United 
States for the middle district of Tennessee: 


The East Tennessee, Virginia and Georgia Railroad Co., having 
its principal place of business and office at Knoxville, Knox county, 
Tennessee, brings its original bill against P. P. Pickard, comptroller, 
&c., a citizen of Tennessee, and a resident of Davidson county, Ten- 
nessee. 

And thereupon your orator complains and shows unto your honors 
that on the 9th day of February, 1850, the Legislature of Tennessee 
— an act entitled “An act to incorporate the Nashville and 

isville Railroad Company.” (See Acts of 1849-50, chapter 76, 

p. 239.) By the 40th section of this act it is provided that the roads 

to be built by said company, the fixtures, depots, workshops, ware- 

houses, and vehicles of transportation belonging to said company, 

shall be forever exempt from taxation by the State, by any 

3 municipal or corporate police, or other authority, or by any 
town, city, county, or district. 

In the year 1853 the Legislature of Tennessee passed an act en- 
titled “An act to charter the Cincinnati, Cumberland and 
Charleston Railroad Company.” (See Acts 1853-54, chapter 301, p. 
645.) By the eighth section of this act it is provided that said com- 

y shall be and is vested with all the rights, powers, and privi- 
of the Nashville and Louisville Railroad Company, except as 
erwise provided in the said act of 1853. By these words the said 
Cincinnati, Cumberland Gap and Charleston Railroad Company 
became clothed and invested with a — many powers and rights 
and privileges not necessary here to be referred to, but among 
the privilege of exemption or freedom from taxation, as the same 
was conferred upon the Nashville and Louisville Railroad Company 
by the said act of 1850. 
By an act January 27th, 1848, entitled “An act to 
4 incorporate e East Tennessee and Virginia Rai Com- 
pany,” the Legislature of Tennessee enacted that said rail- 
road Co.’s road and all its appurtenances and fixtures, including 
workshops, warehouses, and vehicles of transportation, except slaves, 
shall be exempt from taxation for a period of twenty years from the 
ao of the said company’s road, but no longer. (See Acts of 
1847-48, chapter —, a 
By an act “eam 22nd, 1853, entitled “An act to amend an 
1—1311 5 
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act to charter the Lexington and Knoxville Railroad Co.,” the Leg- 
islature of Tennessee amended the charter of the Cincinnati, Cum- 
berland Gap and Charleston Railroad r by providing that 
the said company shall be and is vested with all the rights, powers, 
and privileges of the East Tennessee and Virginia Railroad Com- 
pany, except [as] otherwise provided in the said act, and in the act 
originally incorporating the said Cincinnati, Cumberland Gap 
5 and Charleston railroad, hereinbefore referred to. (See Acts 
of 1853-54, chapter 324, section 6, 762.) 

By the provisions of this act the ad Gineinnati, Cumberland 
Gap and Charleston Railroad Company became clothed with all the 

wers and all the rights and all the privileges conferred upon the 

t Tennessee and Virginia Railroad Company which were not 
by or conferred upon the Nashville and Louisville Rail- 
road Company, if any such there were; and among the privileges 
so possessed or enjoyed, and which were conferred upon said Cin- 
cinnati, Cumberland Gap and Charleston Railroad Company, was 
the exemption from taxation for twenty years, which was conferred 
upon the said East Tennessee and Virginia Railroad Company, if 
it should be held that by its original charter the said Cincinnati, 
Cumberland Gap and Charleston Railroad Company did not 
acquire an exemption from taxation by reason of being clothed 
with all the rights, powers, and privileges of the Nashville 
6 and Louisville Railroad Company, because the Nashville 
and Louisville Railroad Company did not possess such 
an exemption, or because the same did not to the Cin- 
cinnati, Cumberland Gap and Charleston Railroad Company, but if 
the Nashville and Louisville Railroad Company did possess such 
exemption from taxation, and if the same exemption from taxation 
was conferred upon and passed to said Cincinnati, Cumberland Gap 
and Charleston Railroad Company by its original act of — 
tion, then the exemption from taxation for twenty years conferred 
upon the East Tennessee and Virginia Railroad Company would 
not have passed to said Cincinnati, Cumberland Gap and Charleston 
Railroad Co., for the reason that the privilege of exemption of taxa- 
tion had already been conferred by its original charter, which 
7 gave it all the powers, rights, and privileges of the Nashville 
and Louisville Railroad Company, among which was a per- 
petual freedom from any kind of taxation. 

This was a — different from the one conferred upon the 
East Tennessee and Virginia Railroad Company in this, that it is 
larger and more valuable. | 

y an act passed in 1855 or 1856, amending the charter of the 
Cincinnati; Cumberland Gap and Charleston railroad, it was pro- 
vided as follows: 

“ Be it enacted, &c., That an act to charter the Cincinnati, Cum- 
berland Gap and Charleston Railroad Company, passed Nov’r 18, 
1853, shall de so amended that whenever said railroad company 
shall have subscribed in bona fide stock an amount sufficient to grade 
said railroad from or near Point Rock, the southern boundary line 
of the State, to its intersection with the East Tennesseeand Virginia 
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railroad at Morristown, or from Cumberland Gap, the north- 
8 ern boundary line of the State, to the East Tennessee and 

Virginia railroad, they shall have all the rights, powers, and 
privileges conferred by this charter for the period of ninety-nine 
years, and shall be entitled to all the benefits of State aid ov to 
suid road by existing laws.” (See Acts 1855-56, chapter 49.) 

These various acts constitute the charter of the Cincinnati, Cum- 
berland Gap and Charleston Railroad Company. Your orator will 
and does insist that thereby the entire property and estate of the 
said Cincinnati, Cumberland Gap and Charleston Railroad Co. bo- 
came and still is clothed with an exemption from taxation for the 
period of 99 years from and after the passage of said act of 1855; 
or in any event, if mistaken in this, to an exemption from taxation 
for a period of 20 years from and after the completion of its said 
road, under its charter and the existing laws of the State of Ten- 

nessee. 
9 Your orator would now further show unto your honors that 
under the act of Feb’y llth, 1852, of the State of Tenn., 
known as the internal improvement act, and various amendments 
thereto, the said Cincinnati, Cumberland Gap and Chraleston Rail- 
road Company became largely indebted to the State of Tenn. for 
and on account of bonds loaned to it under the said internal im- 
rovement act and its said several amendments, and its property 
— and was covered with a statutory mo ſor the payment 
of the semi- annual interest aceruing upon the ds loan-d to it, 


2 


and for the ultimate payment to the State of the principal — 


sented by the face of the bonds loaned to it under said act its 
said amendments. In company with many other roads in Tennes- 
see, the said Cincinnati, Cumberland Gap and Charleston Railroad 
Company defaulted in the payment of said interest for a long space 

of time, and was wholly and utterly unable to even pay the 
10 principal. In the endeavor to secure itself against loes, and 

in pursuance of the right and power expressly reserved in 
the 12th section of the said internal improvement act, to enact any 
further legislation that might be dcemed necessary to protect or.se- 
cure the State against loss in the premises, the Legi of Ten- 
nessee passed the acts of July 1st, 1870 (Acts 1870, . 79), Decem- 
ber 21st, 1870 (Acts 1870-71, chap. 23), and February Ist, 1871 (Acts 
1870-71, chap. 102). 

Under and by virtue of the provisions of the legislation a bill was 
filed by the State in the chancery court of Davidson county, Tenn., 
against all delinquent railroad companies, and among them 
said Cincinnati, Cumberland Gap and Charleston Railroad Com- 
pany, for the purpose of foreclosing said statutory mo and for 

other purposes. By the first section of said act of ber 
11 2ist, 1870, the said chancery court of Davidson county was 

given exclusive jurisdiction to hear, adjudicate, and determine 
all questions of law and matters of controver-y of whatever nature, 
whether of law or fact, that have arisen, or may arise, touching the 
rights and interests of the State, and also of the stockholders, bondhold- 
ers, creditors, and others in said roads; also to declare the exact amount 


* 
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of indebtedness of each of said companies to the State, and likewise 
to define, as may be thought proper, what shall be the rights, duties, 
and liabilities of a purchaser of the State’s interests in said roads, or 
either of them, and what shall be the reserved rights of the compa- 
nies, stock holders, and others respectively, as against said purchasers, 
after such sale, under existing laws. 

By the 10th section of said act it is expressly enacted (and that, 
too, for the benefit of the State, and in order to make the property 

to be sold bring the very highest price) that upon a sale 
12 under said act all the rights, privileges, and immunities ap- 

pertaining to the franchise or road so sold under its act of 
incorporation and the amendments thereto, and the general improve- 
ment law of the State and acts amendatory thereof, shall be trans- 
ferred to and vested in such purchaser, and the purchaser shall hold 
said franchise or property subject to all liens and liabilities in favor 
of the State, as now provided by law, against the railroad compa- 
nies. 

In the said bill filed by the State against the said Cincinnati, Cum- 
berland Gap and Charleston Railroad Company and others the fol- 
lowing charge is made against it, and in connection with the State’s 
claim: The Cincinnati, Cumberland Gap and Charleston Railroad 
Company was incorporated 1853-54.” (See acts, p. 645, with pow- 
ers, &c., of Nashville and Louisville Railroad Company, as 
9th February, 1850, p. 239, amended by act of 1855-’56, p. 55; also 

by act 1859-1860, p. 171, section 3.) * * * 
13 “The road is 44 miles long, runs from Morristown, on East 
Tennessee and Virginia railroad, to Wolf creek, has no con- 
nections, and is hopelessly insolvent and worthless.” 

Among other things, the State prayed that decrees might be passed 
declaring the exact amount of indebtedness due from each of the 
defendant r and defining, as may be thought proper, what 
shall be the rights, duties, and liabilities of a purchaser of the State’s 
interest in said roads or either of them ; also for a decree to sell said 
roads, with all their property, franchises, and rights, if necessary or 
proper on final hearing or manifestly for the interest of all parties 
and expressly or tacitly assented to by such parties, such sale to be 
made by the commissioners appointed by the Legislature, the pro- 
ceeds to be paid to the parties entitled under the orders and decrees 
of the court, or upon the principles settled by such orders and de- 

crees. 
14 In the course of this proceeding the amount of indebtedness 
due from the said Cincinnati, Cumberland Gap and Charles- 
ton Railroad Company was ascertained and fixed by decree, a mini- 
mum price fixed for which the same should be sold, all questions 
effecting the State’s interests adjudged; also the rights of the bond- 
holders, stockholders, and creditors, as well as the rights of the said 
Cincinnati, Cumberland Gap and Charleston ‘Railroad Company 
itself; and on the 6th day of July, 1871, the said chancery court of 
Davidson county, upon the pleadings, previous proceedings, and 
roofs, made a decree settling the rights of parties and purchasers, 
in and by which it was decreed, among other things, that upon the 
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dale of any of the franchises of any or either of the railroad co. 
panies defending the said suit by the commissioners under the de- a 
crees in said cause and the provisions of said acts of Decem- 

15 ber 21st, 1870, all the rights, privileges, and immunities ap- 

2 pertaining to the franchise (so sold) under the acts of incor- 
ier and the amendments thereto, and the general improvement 
aw of the State and the acts amendatory thereof, shall be transferred 
to and vest in such purchasers, who shall hold said franchise sub- 
— to all liens . — in favor of — States, as 3 provided 
y law against the railroad companies, so far as may be necessary 
to — urchase- money uforesaid, and the other rights of the 
State, under the decrees in said cause and the said act of the Legis- 
lature; and it was therefore ordered, adjudged, and decreed accord- 
ingly and that the rights of the parties and purchasers (franchises) 
be adjudged and settled in accordance with the court’s opinion in 

said decree. 

On the 20th day of September, 1871, the said court in said 

cause pronounced another decree adjudging that the rights 
16 ofa purchaser would be as above set forth in said decree of 

July 6th, 1871, and as provided in section 10 of the act of 
December 21st, 1870, hereinabove referred to. 

After the entry of the foregoing proceedings, all of which were 
fully and publicly known to purchasers and ive purchasers, 
to wit, on the 10th day of Octo., 1871, C. M. hee and associates 
made a bid for the said Cincinnati, Cumberland Gap and Charleston 
railroad, etc., which bid was in the words and figures following, to 
wit: 

“ NASHVILLE, ‘TENN., Oct. 10th, 1871. 


“To the commissioners for the sale of delinquent railroads for the 

State of Tennessee : 

“T hereby propose upon the part of myself, R. T. Wilson, and as- 
sociates to pay ($300,000) three hundred thousand dollars in bonds 
of the State of Tennessee, with January, 1871, coupons attached, for 
the Morristown or Cincinnati, Cumberland Gap and Charleston 

railroad. For and in consideration I expect a full and perfect 
17 title to the road, including the State’s interest, franchises, and 
privil : 

“T will, within a few days, pay one-fourth of the amount and ex- 
ecute proper bond for deferred payments. I will require sufficient, 
time to allow the bonds for first payment to be sent me from New. 
York. 7 

“ Yours respectfully, C. M. McGHEE.” 


This proposition was accepted by the commissioners and by them 
nual to the court for acceptance and confirmation or rejection. 
On the 30th day of Octo., 1871, the court confirmed the sale of said 

roperty of the said Cincinnati, Cumberland Gap and Charleston 
Ra road Company to the said C. M. McGhee and his associates, and, 
among other recitals and adjudications, made the following, to wit: 

That it appeared to the court that a sale of the Cincinnati, Cum- 
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berland Gap and Charleston railroad, with its property and 
18 franchises, had been made by the commissioners in conformity 
with the previous decrees entered in said cause; it was there- 
fore adjudged and decreed and ordered that said sale be confirmed, 
and that the commissioners retain the bond given for unpaid pur- 
chase-money and collect the residue of said purchase-money as the 
same falls due, and when the same is fully paid make title to the 
purchasers according to the terms of the contract and the former 
decrees of the court in said cause. The court also decreed that the 
purchasers should have immediate possession, and that the cause 
should be retained in court for the purpose of any further orders or 
decrees necessary to effectuate and protect the rights of the purchasers 
or of the State as against the purchasers, or the property and effects 
sold, with leave to the parties to apply for such further proceedings 
whenever necessary. In thissame decree, the former decrees 
19 referred to, under which said roads were sold, as being meant, 
are described as the decrees of March 25th, 1871, Book 8, p. 
593; the «decree of April 8th, 1871, in Book T, p. 22; and the decree 
of July 6th, 1871, in Book T, pp. 369, 370, 371, and 372, to which 
latter decree direct reference is made as to the rights of said pur- 
chasers of said Cincinnati, Cumberland Gapand Charleston railroad 
under the decree confirming the said sale to them and as a further 
declaration of the rights of the said purchasers of said railroad. 
Certified copies of said original bill and the said decrees herein- 
before referred to are hereto attached as a part of this bill and 
marked Exhibits 1, 2, 3, 4, 5, and are prayed to be taken as a part 
thereof, but need not be copied. 


Afterwards, to wit, on the 6th day of June, 1884, the said C. M. 
McGhee and R. T. Wilson, by petition addressed to the chan- 
cellor of the said chancery court of Davidson county, Tenn., 

20 and verified by oath, caused and procured the title to said 
property to be vested in your orator, upon the ground that 

they merely acted as the trustees or agents of your orator in making 
said purchase ; that your orator had fully paid the purchase money 
and not themselves, and that the property had always been and still 
is run by and at the sole expense of your orator. Upon said petition 
a decree was rendered, a certified copy being tiled herewith, marked 
„Exhibit 6,” and made a part thereof. Iv and by said last-men- 
tioned decree your orator has become vested with the titles to the 
rights, property, franchises, and privileges formerly belonging to 
the said Cincinnati, Cumberland Gap and Charleston Railroad Com- 
pany, and all the legal rights incident to its said ownership as the 
same are defined by the former decrees in said cause of The State of 
Tennessee vs. The Edgefield and Kentucky Railroad Company e al., 
and as defined and fixed by the laws of Tennessee for and 

21 during a period of 99 years from and after the year 1855. A 
full transcript of the proceedings in said cause will be pro- 

duced on or before the hearing of this cause, if required, or, if nut, 


waived. 
Notwithstanding the foregoing facts your orator shows and charges 


— 
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that the State board of railroad tax assessor- for the years 1883 and 
1884 have assessed the said property now owned by your orator, but 
formerly belonging to said Cincinnati, Cumberland Gap and Charles- 
ton Railroad — at the sum of $10,000.00, and have certi- 
fied the same to the comptroller, and he is about to and very svon 
will certify to the authorities of the counties and towns — 
which the said road runs the various amounts upon which, under 
said assessment, they will levy a tax, and seek to enforce the same 
against your orator by suit or distress warrant and sale, &c. The 
laws under which said railroad tax assessors profess to be 
22 acting are found in the public acts of Tennessee as follows: 
Acts of 1875, chapter 78; acts of 1877, chapter 19; acts of 
1881, chapter 104; and acts of 1882, second extraordinary session, 
chapter 16. In so far as said acts may purport to or do clothe said 
assessors with power to make an assessment against that portion of 
your orator’s property which formerly belonged to the said Cincin- 
nati, Cumberland Gap and Charleston Railroad Co., and which was 
purchased by your orator under the proceedings in said cause in the 
chancery court of Davidson county, they are null and void, both 
under the constitution of Tennessee and the Constitution of the 
United States of America, because they violate the obligation of the 
contract contained in the charter of said Cincinnati, Cumberland 
Gap and Charleston Railroad Co., the benefit of which was legull 
transferred to and vested in your orator, as the purchaser of sai 
company’s property, as herein shown, that contract being that 
said property should be exempt from taxation of any and 
23 every kind for the period of nivety- nine years from and after 
the year 1855, even after a sale to your orator. 

The certification by the comptroller of the said assessment to the 
counties and towns lying along the line of said Cincinnati, Cumber- 
land Gap and Charleston railroad will cause and produce a multi- 
plieity of suits, will cause — orator much expense and vexatious 
itigation, and should a sale occur, in any instance, it would ereate 
‘a cloud upon the title to said property. 

Unless restrained by your honors, the said Comptroller P. P. Pick- 
ard, the respondent herein, will certify said assessment to said 
counties and towns, and his action will result in the mischiefs stated. 

The amount of taxes which would be claimed by the State and by 
the several counties and towns along the line of said Cincinnati, 

Cumberland Gap and Charleston Railroad would amount, in 
24 the sum total, to not less than $4,200.00 for each of the years 
1883 & 1884. 

Being remedilees in the premises, save in your honors’ court, 
your orator prays that the defendant, P. P. Pickard, may be com- 
pelled to appear and answer each and every allegation of this bill: 
that your honors grant unto your orator a restraining order or in- 
junction against the defendant restraining him and his successors in 
office from certifying any assessment that [has been or may be made 
by said railroad tax assessors against the said property, which for- 
merly belonged to the Cincinnati, Cumberland Gap and Charleston 
Railroad Company, but which is now owned by your orator, under 
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or by virtue of said acts of 1875, 1877, 1881, and 1882, hereinbefore 
referred to as providing for the assessment of railroad property for 
taxation, and that said P. P. Pickard, comptroller, &c., and his suc- 
cessors in office, be likewise enjoined from attempting to collect any 

taxes from your orator in favor of the State of Tennessee 
25 based upon any assessment made or to be made under said 

acts of 1875, 1877, 1881, and 1882 until the further order of 
the court; that your orator may have a writ of subpeena against the 
said defendant, P. P. Pickard, and a decree against him on the final 
hearing, perpetually enjoining him in the premises as hereinbefore 
prayed, and thereby establishing the exemption from taxation herein 
claimed by your orator. 

If in anything your orator has mistaken the special relief to which 
it is or may be entitled, then your orator prays for such further and 
general relief as in equity and good conscience it may show itself 
entitled in the premises upon the pleadings and proof in the cause; 
and as in duty bound it will ever pray, &e. 

THE EAST T NNESSEE, VIRGINIA AND 
GEORGIA RAILROAD COMPANY, 
By WM. M. BAXTER, Sol’r. 


WM. M. BAXTER, | 
Of Counsel and Solicitor. 


26 Unirep STATEs OF AMERICA, 
Eastern District of Tennessee, Northern Division: 


At Knoxville, in the county of Knox, and district aforesaid, on 
this 14th day of July, 1854, before me personally appeared Henry 
Fink, vice-president and general manager of the above-named East 
Tennessee, Virginia and Georgia Railroad Company, who, being duly 
sworn according to law, deposeth and saith that he is the general 
managing agent of the board of directors of the complainant in the 
foregoing bill, and has read the same and knows the contents there- 
of; that the said bill is true of his own knowledge, except as to those 
matters which are therein stated to be on information and belief of 
the complainant, and as to those matters he believes it to be true. 

HENRY FINK. 


Subscribed and sworn to before me this July 14, 1884. 
A. R. HUMES, 
Clerk L. S. C’t Ot, E. D. of Tenn. 


27 U. S. Circuit Court for the Middle District of Tenn. 
| East Tenn., VA. AND Ga. RAIL ROAD Co. 


v8. 
P. P. Pick arb, Comptroller, &c. 


Upon application of the complainant, it is ordered that the defend- 
ant be, and he hereby is, restrained from certifying any assessment 
that has or may be made by the railroad tax assessors of or against 


that portion of complainant's property which which formerly belonged 
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to the Cincinnati, Cumberland Gap and Charleston Railroad Com- 
pany, assessed under the acts of 1875, 1877, 1881, and 1882, 
ularly mentioned in complainant’s bill, and that he be fu re- 
strained from collecting or attempting to collect any tax so assessed 
against said property in favor of the State of Tennessee based on any 
ussessment made or to be made under said acts until its application 
for the injunction prayed for in complainant’s bill shall be heard 
and disposed of. 
28 Said application for injunction will be heard at chambers, 
at Knoxville, on the lst Monday of September, 1884, or at 
such other time and place us the- court may, with the consent of the 
parties, hereafter designate. A copy of this order will be issued by 
the clerk and served by the marshal on the defen-ant. 
Knoxville, Tennessee, July 22nd, 1884. 
JNO. BAXTER, 


U. & Judge, D. 


Summon-. 


The President of the United States of America to the marshal of the 
middle district of Tennessee, Greeting : 


You are hereby commanded to summon P. P. Pickard, comp- 
troller, &c., a citizen of Tennessee and a resident of Davidson county, 
if to be found in your district, to be and appear before the judge of 
the circuit court of the United States, in the sixth circuit, for the 
middle district of Tennessee, at the Federal court-room at Nash- 

ville, in said State, on the third. Monday in Oct. next, then 
29 + and there to answer a bill filed on the equity side of the 

docket of said court by the East Ten irginia and 
Georgia Railroad Company. Herein fail not, and have then and 
there this writ. . ! 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, this the 25 day of July, in the year of 
our Lord eighteen hundred and eighty-4, and of the Independence 


of the United States the 109 year. 
LEWIS T. BAXTER, Clerk. 


Memorandum. 


The defendant is required to enter his appearance in the office of 
the clerk of this court on or before the Ist Monday of Sept. next and 
lead, answer, or demur or the bill will be taken pro confesso and set 


or hearing ex parte. | 
LEWIS T. BAXTER, Clerk. 


Executed as commanded July 26, 1884. 


G. N. TILLMAN, 
U. S. Marshal. 
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30 Restraining Order. 


The President of the United States of America to the marshal of the 
middle district of Tennessee, Greetings: 


Whereas the East Tennessee, Virginia & Georgia Railroad Com- 
pany has filed a bill in the United States circuit court for the mid- 
dle district of Tennessee against P. P. Pickard, comptroller, &c., 
praying for an injunction; and whereas Hon’l John Baxter has 
ordered that a restraining order issue against defendant, and that he 
be summoned to appear at chambers, at Knoxville, in said district, 
on the Ist Monday of September, 1884, to show cause why a tempo- 
rary injunction should not issue : 

Now, therefore, you are hereby commanded to restrain and enjoin 
said P. P. Pickard, comptroller, &c., from certifying any assessment 
that has or may be made by the railroad tax assessors of or against 
that portion of complainant’s property which formerly belonged 

to the Cincinnati, Cumberland Gap and Charleston R. R. Co., 
31 assessed under the acts of 1875, 1877, 1881, and 1882, partie- 
ularly mentioned in complainant's bill, and that he be further 
restrained from collecting or attempting to collect any tax so as- 
sessed against said property in favor of the State of Tennessee based 
on any assessment made or to be made under said acts until its ap- 
* for the injunction prayed for in complainant's bill shall be 
eard and disposed of. And you will also notify said P. P. Pick- 
ard, comptroller, or his attornies, to appear before said court at 
chambers, at Knoxville, Tenn., on the Ist Monday in September 
next, to show cause why a temporary injunction should not issue as 
* for, &c. 
erein fail not and due return make hereof. 

Witness the Hon’l M. R. Waite, Chief Justice of the Supreme Court 

of the U.S., and the seal of our said circuit court, this July 25th, 


1884. 
LEWIS T. BAXTER, Clerk, 
By CHAS. NASH, D. CT. 


32 Executed July 25, 1884, on P. P. Pickard, comptroller, as 
commanded, by making known contents of the within and 
leaving with him copy of the same. 
G. N. TILLMAN, 


U. S. Marshal. 


Answer. 


The answer of P. P. Pickard, comptroller of the State of Tennessee, 
to the bill of complaint filed in the circuit court of the United States 
for the middle district of Tennessee by the East Tennessee, Virginia 
and Georgia Railroad Company against respondent. 


Reserving the usual benefit of exceptions, respondent, answering, 
says: 

Ist. It is not true that on the 9th day of Feb’y, 1850, or at any 

other time, the General Assembly of Tennessee passed an act incor- 
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porating the Nashville and Louisville Railroad Company, got 
section 40 of said act undertook to exempt the property of 
company fromtaxation. It istrue a conditional act of that character 
was passed at the time stated, but in fact the condition 
33 reeited in the act was never complied with, and therefore said 
supposed act never became effective, nor was said corporation 
ever organized. 

2. It is true that in the year 1853 the General Assembly of Ten- 
nessee passed an act entitled “An act to charter the Cincinnati, 
Cumberland Gap and Charleston Railroad Company,” and that by 
section 8 of said act it is-provided that said company shall be 
clothed with the rights, powers, and privileges of the Nashville and 
Louisville Railroad Company, except as otherwise provided, but it 
is nut true an exemption from taxation passed to the Cincinnati, 
Cumberland Gap and Charleston Railroad Company under this or 
any other section of said act, and this for the reason the language 
employed in the last act is not sufficient to pass such exemption, 

and for the further reason the Nashville and Louisville Rail- 
34 road Company never had an existence, either by corporate or- 
ganization or legislative grunt. 

3. It is true that by an act passed Jan’y 27th, 1848, entitled “An 
act to incorporate the East Tennessee, Virginia and Georgia Rail- 
road Company,” there is a qualified exemption from taxation of cer- 
tain properties of said company for a limited period, and it is true 
that by an act passed Dec’r 22nd, 1853, entitled “An act to amend 
an act to charter the Lexington and Knoxville Railroad Co,“ the 
charter of the Cincinnati, Cumberland Gap and Charleston Railroad 
Company was amended, but it is not true that such amendment car- 
ried with it the qualified exemption from taxation as — 

4. If respondent be mistaken as to the legal effect of the terms 
used in suid acts, yet by section 6 of the act incorporating the Cin- 
cinnati, Cumberland Gap and Charleston Railroad Company it is 

provided that the “rights and privileges” proposed to be 
35 granted by the State are made contingent upon the comple- 

tion of said road from Cumberland Gap to the East Tennes- 
see and Virginia railroad or to the southern boundary line of thé 
State of Tennessee, and in fact this was neverdone. No part of said 
road has ever been built from Cumberland Gap to Morristown or to 
the southern boundary line of the State of Tennessee. The only piece 
of the road built at all was a part of the road beginning at Morris- 
town and ending at Wolf creek, in Tennessee. It follows, therefore, 
that the question of the supposed exemption does not arise under the 
— the condition upon which they were to attach was never per- 
formed. ; 

5. It is true by chapter 49 of the acts of 1855-6 the charter of 
said company was again amended, but respondent denies that this 
amendment operated to pass an exemption from taxation, but if mis- 

taken in this, yet, upon information and belief, r dent 
36 denies that in point of fact there was subecribed in fide 
stock an amount sufficient to grade said railroad from or near 
Point Rock, the southern boundary line of the State, to its intersec- 
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tion with the East Tennessee and Virginia railroad at Morristown, 
or from Cumberland Gap, the northern boundary of the State, to 
the Tennessee and Virginia railroad at Morristown,” and it was upon 
the performance of this condition alone such exemption could pass. 

6. Respondent submits that as the requirement of the act incor- 
porating the East Tennessee and Virginia Railroad Company was 
that the construction of said road should be begun in 5 years and 
finished in 10 years, and as the Cincinnati, Cumberland Gap and 
Charleston Railroad Company took the exemption, if at all, coupled 

with this restriction, and as it did not in fact commence its 
37 road and finish it in ten years, therefore it did not perform 
the condition requisite to entitle it to such exemption. 

7. Respondent again submits that as the grant of incorporation 
to the Cincinnati, Cumberland Gap and Charleston Railroad Com- 
pany was coupled with the condition that said road should be fin- 
ished within ten years, and as — in fact failed to perform the condition 
upon which the alleged a rested, it follows the exemption 
did not pass, even if so intended, upon the performance of the con- 
dition. Respondent will exhibit and rely upon all the acts of as- 
sembly incorporating said company and amending its charter. 

8. It is true said company became largely indebted to the State 
for bonds issued to it, and it is true that the property and franchises 
of said company were sold for the indemnity of the State, but it is 
not true that it was intended to sell an exemption from taxation, 

nor was such exemption in fact sold. It will appear from an 
38 examination of the decree of March, 1871, that the decree of 

sale was a matter of consent, and that a reference was had to 
ascertain the value of the property and franchises of said company 
only, and then only — under the agreement were estimated. It is 
clear, therefore, that as to this road it is not intended to sell any- 
thing more than its “ property and franchises.” 

9. Respondent does not concede complainant has correctly stated 
the legal effect of the statutes and judicial proceedings adopted for 
a sale of the property and franchises of the insolvent railroad com- 
panies of the State, but as all these matters are available without 
pleading, the points of difference will not be set out on the hearing. 

10. Respondent is advised that if an exemption existed, as is as- 
serted, with suid company not to tax its property for the time fixed, 
the statutory mortgage of the State did not nor could not embrace 

this exemption, for the plain reason the exemption could not 
39 be of value to the State, and could not pass to the assignee 

or successor of the company. Respondent insists, therefore, 
that it is not possible, in any view, that complainant can have the 
supposed exemption under the sale as alleged, even if so intended, 
which resp’t denies. Respondent is advised that if the exemption 
existed at all it was available alone to said company, and that its 
successor or assignee can take it only by a new legislative grant, 
and as no such grant is asserted, and if asserted, not available by 
reason of the prohibition of the constitution, respondent submits 
that in no view is it possible for complainant to assert the alleged 
exemption. 
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11. It is true C. M. McGhee and R. T. Wilson bought the property 
and franchises of said company, and that the sale to them was con- 
firmed, and, so far as the rights of the purchasers were concerned, 
the confirmation of the sale fixed them. No divestiture of title 

was necessury. ‘ 
40 It may be true that on the 6th of June, 1884, McGhee and 

Wilson filed their petition as charged, but respondent denies 
that said court had jurisdiction to pronounce the decree recited, and 
if it did, respondent denies that such decree could in any way fortify 
complainant's alleged title to the exemption claimed. Respondent 
admits the said road and the property connected with it was assessed 
for taxation as charged, and at the amount stated, ard that the as- 
sessment so made was certified as charged, and respondent insists he 
has the right to enforce the collection of the taxes upon said prop- 
erty. 

13. Respondent has been informed and believes that all the roll - 
ing stock and all other movable property on said road is the prop- 
erty of complainant, bought and put there by it since its purchase of 
said road,and its effort now is to find exemption for its own property 

under an alleged exemption to said original company. 
41 Having fully * ndent prays to be dism issed. 
. J. LEA, 
VERTREES AND VERTREES anp 
A. S. MARKS, 
Solicitors. 


STate oF TENNESSEE, Davidson County : 


Personally came before—the undersigned, P. P. Pickard, and in 
due form of law made oath that the matters and things stated in 
the foregoing answer as of his own knowledge are true, and those 
stated us upon information of others he believes to be true. 


P. P. PICKARD. 


Sworn to and subscribed before me April 25, 1885. 
LEWIS T. BAXTER, CTE. 


42 Amended Answer. 
East Tenn., VA. & Ga. R. R. 
vs 


P. P. Pickarp, Comp., &c. 


Respondent, P. P. Pickard, by leave of the court, by order thereof, 
further answering, says that on the — day of ——, 187-, all of the 
property of the Cincinnati Railroad Company was — assessed by 


the railroad assessors of the State of Tennessee and the several 
counties thereof, and the amount of taxes due the county of Ham- 
blen were certified, as required by law, to the county of Hamblen, 
one of the counties of said State, and thereupon due process was 
issued to compel the payment of said taxes; and thereupon the 
complainant, The East Tenn., Va. & Ga. Railroad Company, paid 
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the taxes due said county of Hamblen under protest, and, in pursu- 
ance with the statutes in such cases provided, instituted its action 
against the collecting officer of suid county and against said county, 
in the circuit court of Hamblen county, to recover the taxes so paid, 
upon the ground that the property of said Cincinnati, Cumberland 
Gap & Charleston Railroad Company was, under its charter, exempt 
from taxation, and that the exemption of taxation passed to comp’t 
under its purchase of the property and franchises of said company. 
And respondent says that said suit was tried upon its merits by said 
circuit court, and resulted in a judgment against complainant upon 

the merits of said suit, and by said judgment it was adjudged 
43 that the property of said railroad company was not exempt 

from taxation. And thereupon compl't appealed said suit to 
the supreme court of the State of Tennessee, and said suit was again 
heard upon its merits, and said judgment of the circuit court was 
in ali thingsaffirmed. And thereupon compl't appealed said suit to 
the Supreme Court of the United States, and at the Oct. term, 1880, 
of said court said judgment was affirmed by said court upon a hear- 
ing of said suit upon its merits, and by said judgment of said Su- 
preme Court of the United States it was adjudged that the property 
and franchises of said Cincinnati, Cumberland Gap & Charleston 
Railroad Company were not exempt from taxation in the hands of 
complainant. And respondent says that said suit was about the 
same matter and raises the same issues as are made by compl't in 


its present bill. And respondent says the assessment and the taxes 
paid thereon and sought to be recovered in said former suit were 
assessed by the assessing officers of the State of Tennessee, and were 
certified by the comptroller to said county of Hamblen, and that the 
right of the State to assess said property and fratichises for State 


taxation was directly involved in said suit, and that the assessment 
and collection of said taxes sought to be arrested by compl’t by its 
bill was proceeding under the same statutes as said former 
433 assessments and collection. And resp’d’t says that the present 
suit is about the same matter, raises the same issues, and is 
between the same parties and their privies, and he therefore says 
that all the matters and issues raised by compl't's bill were adjudi- 
cated in said former suit upon the merits, and he relies upon upon 
such adjudication in bar of this suit. 
VERTREES & VERTREES, 
COLYAR, MARKS & CHILDRESS, 
Sols. 
State OF TENNESSEE, Davidson County: 


Personally appeared before me the undersigned, P. P. Pickard, & 
in due form of law makes oath that the matters & things stated in 
the foregoing answer, as of his own knowledge are true and those 


stated upon information he believes to be true. 
P. P. PICKARD. 


‘Sworn to and subscribed before me May 4th, 1885. 
CHAS. NASH, 


Dep’y Gt U.S. Cir. Court. 
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Endorsed: Filed May 4th, 1885. Lewis T. Baxter, cl’k, by Chas. 
Nash, D. el k. 


44 Injunction. ) 


The President of the United States of America to the marshal of the 
middle district of Tennessee, Greeting: 


In pursuance of an order of the U. S. circuit court forthe middle dis- 
triet of Tennessee, entered on the 4th day of May, 1885, in the case of 
the East Tenn., Va. and Geo. R’y Co. vs. P. P. Pickard, comptroller, &.. 
No. 2681, and entered on page 396 of Minute Book R, you are here- 
by ordered and commanded to strictly “enjoin P. P. Pickard, comp- 
troller, &c., from certifying any assessment that has been made or 
may be made by the railroad tax assessor of Tennessee against the 
property which formerly belonged to the Cincinnati, Cumberland 
Gap and Charleston Railroad Company, but which is now owned by 
the East Tenn., Va. and Geo. R’y Co., under or by viritue of the acts 
of the General Assembly of Tennessee for the years 1875, 1877, 1881, 

and 1882, providing for the assessment of railroad "property 
45 ſor taxation, and likewise enjoin said P. P. Pickard, comp- 

troller, &c., from attempting to collect any taxes from the 
East Tenn., Va. and Geo. R’y Co. in favor of the State of Tennessee, 
based upon any assessment made or to be made under said acis of 
1875, 1877, 1881, and 1882, until the further order of the court,” as 
prayed for in complainant’s bill filed in said cause. Herein fail not 
and true return make of how you have executed this writ. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, and the seal. of our said circuit court, this 


20th day of May, A. D. 1885. 
LEWIS T. BAXTER, CVE. 
Replication. 


In the Circuit Court of the United States for the Middle District of 
Tennessee. In Equity. 


East TENN., VA. AND Ga. RaILRoaD 3 
o. 2681. 


v8. 
P. P. Pickarp, Comptroller, &c. 


46 The complainant now comes, and saving and reserving to 

itself all and all manner of advantage of exception to the 
manifold insufficiencies of the answer made by the def’t in this case, 
for replication thereunto, says that it will aver and prove its bill to 
be true, certain, and sufficient in law to be answered unto, and that 
the said answer of the said def’t is uncertain, untrue, and insufficient 
to be replied to by this complainant, without this, that any other 
matter or thing whatsoever in the said answer contained material 
or effectual in law to be replied to, confessed and avoided, traversed - 
‘or denied, is true; all which matters and things this complainant is 
and will be ready to aver and prove as this honorable court shall 
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direct, and humbly prays as in and by its said bill it has already 


prayed. 
WM. M. BAXTER, 
Solicitor for Complainant. 


47 Stipulation. 


In the Circuit Court of the United States for the Middle District of 
Tennessee. In Equity. 


East TENNESSEE, VIRGINIA AND GEORGIA RAILROAD rs 
— No. 2681. 
v8. 
P. P. Pickarp, Comptroller. 


It is stipulated in this cause as follows: The respondent, by his 
solicitors, hereby waives the production of a full transcript of the 
case of the State of Tennessee vs. The Edgefield and Kentucky Rail- 
road Company et al., referred to and offered to be filed in the original 
bill herein; and it is agreed that either party may file such parts of 
the record as he may deem necessary or material to a proper under- 
standing and decision of the cause, and that no advantage is to be 
taken of the fact that a full transcript is not filed, or that the tran- 
script is incomplete, as a matter of fact. 

This Sept. 5th, 1885. 

CALYAR, MARKS anp CHILDRESS, 
VERTREES AND VERTREES, 

Sol’r’s for Def s. 
WM. M. BAXTER, Sol’r for Compl't. 


48 Stipulation. 


East Tenn., VA. AND GA. RAILROAPD Co. 
No. 2681. 


v8. 
P. P. Pickarp, Comptroller, &e. 


It is stipulated herein that some work was done on the Cincinnati, 
Cumberland Gap and Charleston railroad in the vear 1860, between 
Morristown, Tenn., and the North Carolina line, and that the road 
was graded from Morristown to the French Broad river, and was 
finished as faras Wolf creek,sothat trains were run over thesame about 
the year 1868; and that the French Broad river (where said road 
was so graded) is about two and a half miles beyond Wolf creek and 
about six and a half miles short of the North Carolina line at Point 
Rock ; and that since said Cincinnati, Cumberland Gap and Charles- 
ton railroad has belonged to the complainant herein said railroad 
between Wolf creek and Point Rock was finished about the year 

1881 or 1882. The road from Morristown to Cumberland 
49 Gap was never built. 

t is further stipulated and agreed that the transcript of 
the record in the case of Hamilton County vs. East Tennessee, Vir- 
ginia and Georgia Railroad Company, as the same is of record and 
remains on file in the Supreme Court of the United States, shall be 


— 
— 
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treated as a part of the record and transcript of the record in this 
cause, both upon the trial thereof in this court and upon appeal to 
the supreme court of Tennessee in said cause, and the opinion of the 
Supreme Court of the United States in said cause as the same 
pears reported in 102 U. S., at page 273; and that all of said 

and opinions may be used and referred to us fully as if they were 
filed in evidence or copied in the record as exhibits in this cause in 
this court. This stipulation is made to save the costs of procuring, 
filing, and transcribing certified copies of said record and opinions. 

This October 27th, 1885. 
WM. M. BAXTER, 


Sol. for Compl't. 
B. J. LEA, 


A. S. MARKS, 
VERTREES AND VERTREES, 
By JOHN J. VERTREES, 
Sol’s for Def t. 


50 United States Circuit Court for the Middle District of Tennessee. 
Monpay Mornino May 4th, 1885. 


Court met pursuant to adjournment. . 
Present and presiding: Honorable D. M. Key; U. S. judge, &c. 
The following proceedings were had, to wit: 


East TENNESSEE, VA. AND Ga. R. R. Co. 


v8. 
P. P. Pickarp, Comptroller, &c. 


Complainant’s motion for an injunction in this cause pendente lite 
having been argued by counsel and considered by the court, it is 
ordered that the injunction prayed be allowed, and the clerk will 
issue a writ of injunction as prayed for in the bill in thiscause. This 
order should have been entered on the 21st day of April, 1885, and 
is entered now for then. 

And on the same day the following proceedings were had, to wit: 


bw. 2681. 


51 Upon motion and for satisfactory reasons appearing to the 

court, defendant is permitted to amend his answer so as to 
rely upon a former adjudication in bar of complainant’s suit, and said 
amendment is filed accordingly. : 


On the 25th day of May, 1885—present and . Hon’! D. 
M. Key, U. S. judge — the following proceedings were had, to wit: 


Came the parties, by their attorneys, and by consent the pro con- 
fesso entered herein on February 2nd, 1885, and entered on page 
220 of rule docket No. 3 is set aside. This order should have ap- 
peared on the minutes for April 25, 1885, and is entered now for then. 


52 On October 27th, 1885—present and presiding, Hon’l John 
Baxter and D. M. Key, U. S. judges—the following proceed- 
ings were had, to wit: 
3—1311 


— —— — 2 


in the sum of $500 within sixty 
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a v8. 
P. P. Pickarp, Comptroller, &c. 


This cause having this day having been finally heard upon the 
pleadings, proofs, exhibits, and stipulations of counsel, the court ad- 
judges and decrees that the temporary injunction heretofore granted 
in this cause shall be and is made perpetual, and that complainant 
have and recover of respondent the costs of the cause, for which exe- 
cution may issue. From the foregoing decree the 3 
an appeal to the next term of the Supreme Court of the United 
States, which is granted upon — executing an appeal bond 

ays from this date. 


53 MiopLE District or TENNESSEE : 


I, Lewis T. Baxter, clerk of the circuit court of the United States for 
said district, do hereby certify that the foregoing is a true and perfect 
transcript of the record and proceedings had in the cause in equity 
lately determined in said court, wherein The East Tennessee, Virginia 
and Georgia Railroad Company were complainants and P. P. Pick. 
ard, comptroller, &c., was defendant, so far as the same appears of 
record and on file in my office. 

Witness my hand and the seal of said court, at office, in Nashville, 
in said district, this the Sth day of December, 1885. 

(Seal Circuit Court C. 8., Middle District Tenn. ] : 
LEWIS T. BAXTER, Clk. 


54 Bill of Costs. 
East Tenn, Va. & Ga. R. R. Co. 
2681. 


v8. 
P. P. Pickarp, Comptroller, &c. 


.. . siimmeteinde 836 30 
„„ igtpneiulas eimai 6 00 
— — — sintiiien amie tata 3 20 00 
Am't paid for record filed as “ Ex.,“ by Jno. J. Vertrees . 10 50 


$72 80 
Paid March 8th, 1886, by P. P. Pickard, comptroller of the State 


of Tennessee. 
LEWIS T. BAXTER, CVE. 


Endorsed on cover: M. Tennessee C. C. U.S. No. 1311. P. P. 
Pickard, comptroller of the State of Tennessee, appellant, rs. The 
East Tennessee, Virginia & Georgia Railroad Company. Filed 
April 5, 1886. : 


Sinulati 
In the Supreme Court of the United States. 
P. P. Pickarp, Comptroller, &c., Appellant, 


v8. 
Tue East Txxx., Va. & Ge. Ra. noanD Company, Appellee. 


Appeal from the circuit court * the U. S. for the middle district of a 
enn. ae 


In this cause it appearing that a portion of the record in the court. i 
below, viz., the proceedings had in the cha court of — 
county, Tennessee, on the petition filed therein June 3d, 1884, in us 
case of The State of Tennessee vs. The — — 4 Kentucky R R 
Co. ef ala, were by mistake omitted from the transcript of the — + 

filed in this court, and that a diminution of the record ought 
2 to be suggested, it is now agreed by the ee te ae ae 
that the amendment aforesaid shall be made by the clerk — 
without suggestion, &c., and certiorari, and that the add | trams ; 
script of said omitted record now on file shall be received and yi 

as a part of the record the same as if it had been contained in u a 
original transcript. a 
This December 20th, 1888. A 3 
VX. M. BAXTER, =. 
Solr for E. I., F. & G. R. R. O. = 

P. PICKARD, 


By G. w. PICKLE, Sof. 


3 Addition to the Transcript of the Record in the United Stee 
Supreme Court upon Suggestion of Diminulion. q 


The Circuit Court of the United States, Middle District of Tennessee, 


mew WG e iv 


>i wn aor 


Tue East Tennessee, Virainta & Georeta o 5 
| RaILROAD Ms 
| v8. Equity No. 2881. 2 

P. P. Pickarp, Comptroller of the State of Ten- 

nessee. 
The following decree of the chan court of Davidson 

State of Tennessee, of June sixth, 1884, was filed in said cause 


words and figures as follows, to wit: 


Tue Srarz OF TENNESSEE 


te a " 


ve. i ess. 
Tue Epoerietp & Kentucky Raitroap é al. | 
This cause coming on to be further heard before the Hon. AG. : 
Merritt, chancellor, etc., on this sixth day of June, 1884, opens 
—— of 1 M. McGhee and R. T. Wileon, aud the former « 


1 " 


—ü— ee ee 


2 ; 


and proceedings in the cause, and it N to the court that at 
a sale made by the commissioner for the sale of delinquent rail. 
roads of the Cincinnati, Cumberland Gap & Charleston Railroad 
Company’s property and franchises and the State’s interest in the 
same, which sale was made by the authority and in pursuance of 
the decree heretofore rendered in this cause, the aforesaid C. M. 
McGhee and R. T. Wilson, for the benefit of the East Tennessee, 
Virginia & Georgia Railroad Company, became the purchasers 
thereof at the sum of three hundred thousand dollars in the bonds 
of the State, and that said sale was duly reported to and confirmed 
by the court; and that it further appearing to the satisfaction of the 
court, by the admission of the solicitor for the State, that the pur- 


chase- money 5 — to be paid has been paid according to the terms 
n 


of the sale, and also by the certificate of the comptroller, which is 
in the words and figures ſollowing. to wit: 


To the Honorable A. G. Merritt, chancellor, etc. : 


The undersigned, at the request of the solicitor of the purchaser 
of the property, etc., formerly belonging to the Cincinnati, Cumber- 
land Gap & Charleston Company, and which was sold under de- 
crees of your honor’s court in the case of The State of Tennessee 

vs. The Edgefield & Kentucky Railroad Company et al., would 
4 say that the purchase-money bid and to be paid for 

the Cincinnati, Cumberland Gap & Charleston railroad prop- 
erty, etc., of said company has been fully paid and the State has 
received the same, as appears of record in the comptroller’s office, 
except the record does not show the style of the case under which 
the said property was sold. 

This June 5th, 1884. 

P. P. PICKARD, 


Comptroller 


And it further appearing that said purchasers became such as 
trustees for the East Tennessee, Virginia & Georgia Railroad Com- 
pany, and that said company paid the entire purchase-money there- 
for, and that said McGhee and Wilson consent that the title to suid 
property may be decreed and vested in said East Tennessee, Virginia 
& rgia railroad, as fully * by the petition of said pur- 
chasers, which is in words and figures following : 


To the Hon. A. G. Merritt, chancellor, etc., sitting at Nashville: 
Your petitioners, C. M. McGhee and Richard T. Wilson, would 


respectfully show unto your honor that, under decrees pronounced 


by this honorable court in the case of the State of Tennessee vs. The 
Edgefield & Kentucky Railroad Company et al. (lately pending), your 
petitioners became the purchasers of record of all the property, 
effects, and franchises of the Cincinnati, Cumberland Gap & Charles- 
ton Railroad Company, a defendant to said suit, under and by virtue 
of the decree entered in said cause October, 30th, 1871, and former 


‘decrees therein referred to. As such purchasers they were put into 
‘possession of said road on or about the fourteenth day of No- 


real purchaser, and that your petitioners may have a decree releas- 
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vember, 1871, the president and receiver of said 2 surreii- 

dering the possession to their agent, Joseph 2 t ihat tine 
vour petitioners were officers and directors of East Tennessee, 
Virginia & Georgia Railroad Company, and the said Jacques was 
its agent, superintendent, etc. Said purchase was made for your pe- 
titioners — — —— of the said — — Virginia 
Georgia Railroa mpany solely, your petitioners merely s 
the agents or trustees of said company. in becoming the bidders for = 


said property said property was turned over, in fact, to said =~ 

5 East Tennessee, Virginia & Georgia Railroad Company when 
it was delivered to said Jacques, in November, 1871, and has 

been since * run by, at the expense of, and for the , 
. of the said East Tennessee, Virginia & Georgia Railroad 
Company. ae 
You! r b would further show that the entire 1 
ennessee, 


money for said road has been and was paid by thesaid East 2 
Virginia & Georgia Railroad Company and not by your petitioners. 
Your petitioners would further show that no decree divesting title ~~ 
or vesting title has ever been made, nor has any decree ever been 
entered showing that said purchase-money has been fully paid and 
discharged. Your petitioners would further show that two of the 
commissioners who were directed to make title to the purchasers ae. 
cording to the terms of the contract and the former decrees of the = 
court are dead, and that the remaining commissioner has long sines 
been relieved and discharged. a 
The premises considered, your petitioners pray that a deere bes 
entered by their consent, which is herein and hereby expressly = 
given, vesting the title to the said property, effects, and franchises =~ 
of the said Cincinnati, Cumberlan p & Charleston Railroad = 
Company in the East Tennessee, Virginia and Georgia Railroad 
Company as the real and original purchasers thereof under the de- 
crees entered in said cause preeeding the sale of said Cincinnati, 
Cumberland Gap & Charleston Railroad Company’s property, — 
and adjudging that the purchase-money has been fully paid ane 
discharged, to the end that said property may be decreed to the “<= 


ing them of all liability by reason of the execution of a bond signed 
by them for the purchase-money, etc. As in duty bond, your peti- 


tioners will ever pray. C. M. McGHEE. 
R T. WILSON: 


WM. M. BAXTER, Solicitor. 


Srare or New Yorx, New York City & County: 


Personally appeared C. M. McGhee, known to me to be the peti- eS 
tioner named in the foregoing petition, and made vath that he has 
read the foregoing petition and knows the contents thereof, and tha 


— * 
the same is true. 1 
C. M. McGHEE.~ > ~& 
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Subscribed and sworn to before me this the 2lst day of 
May, 1884. 
In witness whereof I have hereunto set my hand and affixed my 
official seal this 21st day of May, A. D. 1884. 
[SEAL. ] CHARLES EDGAR MILLS, 
Commissioner for Tennessee in New York, 
115 & 117 Broadway, N. Y. City. 


State oF New York, New York County & City: 


Personally appeared before me Richard T. Wilson, known — me 
to be the petitioner named in the foregoing petition, and made oath 
that he has read the foregoing petition and knows the contents 
thereof, and that the same is true. 

R. T. WILSON. 


Subscribed and sworn to before me this 21st day of May, 1884. 
In witness whereof I have hereunto set my hand and affixed my 
official seal this 21st day of Mav, 1884. 
DLsxAl. CHARLES EDGAR MILLS, 
mmissioner for the — Tennessee in New York, New 
York City, 115 & 117 Broadway, New York City. 


I acknowledge myself as surety for costs of foregoing petition and 
W. M. BAXTER. 


proceedings thereunder. 


In conformity with the —.— of said petition and by consent of 
said McGhee and Wilson the court is pleased to order, adjudge, and 
decree that all the right and title, interest, claim, and demand which 
the Cincinnati, Cumberland Gap & Charleston Railroad Company, 
its stockholders, creditors, or the State of Tennessee, and all parties 
to this suit (including the said McGhee and Wilson) have in and to 
the property, rights, franchises, and privileges of said company, and 
which were sought to be and under the decrees of this court were 
ordered to be sold and transferred, be divested out of them and each 
and every of them and vested in the said East Tennessee, Virginia 
& Georgia Railroad Company, with all the legal and equitable rights 
incident thereto as defined in the former decrees of this court in this 
cause and for the period prescribed by law. 

The petitioners, C. M. McGhee and R. T. Wilson and The East 
Tennessee, Virginia & Georgia Railroad Company and their surety, 

W. M. Baxter, will pay the costs of this proceeding, for which 
7 execution may issue. 


Certificate and Seal. 


State oy TENN«SsEE, Davidson County: 


I, Thomas W. Wrenne, clerk and master of the chancery court at 
Nashville, do hereby certify that the foregoing contains a full, true, 
and perfect copy of a decree rendered on the sixth day of June, 1884, 


of 
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and entered on page 245 of Minute Book 19, in the cause 
The State of Tennessee is complainant and The Edgefield & Kentuck 
Railroad Company and others are defendants, as the same appears: ~~ 
of record and on file in my office. ae 
In testimony whereof I have hereunto set my hand and affixed 
the official seal of suid court, at mv office, in the court-house at Nash- "= 
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ville, this the 24th day of Juné, 1884, and in the 108th year of 


American Independence. - 
THOMAS W. WRENN Se 

Clerk & Mader. 

By WM. SMITH, (seanJ 

D. C. & M. Me 


By 
' en 

I, H. M. Doak, clerk of the United States eireuit court for e 
middle district of Tennessee, hereby eyes Sree the. foregot is a 
true, perſeet and — — transcript of a decree filed in e 4 
styled cause of The East Tennessee, Virginia & d 
Company vs. P. P. Pickard, comptroller of the State of Tennessee, 
No. 2681, equity, and endorsed “Exhibit No. 6,” and farther en- 
dorsed, Filed July 25, 1884—Lewis T. Baxter, clerk U. 8. cirenit “= 
court, by Chas. R. Nash, deputy clerk.” and omitted from the record “= 
to the Supreme Court of the United States; that the same isa part 
of "4 record, now added upon suggestion of diminution of the 
In testimony whereof I have hereunto subscribed my name and 
affixed the seal of the court, at my office, in Nushville, Tennessee, 
this the 11th day of December, 1888. ee 
[Seal Circuit Court U. S., Middle District Tenn.] 


U. 


* 
* 
* 


H. M. DOAK, | 

S. Gr. C’t Clerk. 
Bill of costs: 

Transcrip-, 20 folios. ....- 2 

Sea 


H. M. DOAK, Clerk. 


[Endorsed :] U. S. circuit court, middle district of Tennessee. 
Equity No. 2 The. East Tennessee, Virginia & R. R 
Company vs. P. P. Pickard, comptroller State of Tenn. Additional ~ 

transcript. 3 
8 [Endorsed 5 Supreme Court U.S. 1888. Oetober term. No. 
246. P. P. Pickard, com e &e., app't, vs. The Eee 
Tenn., Va. & Georgia R. R. Co. Stipulation of counsel & addition 
to record. Filed Jan. 7, 1889. ae 
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STATEMENT OF THE CASE. 


; The question in the case is, whether a railroad in 
Tennessee, that was formerly owned by the Cincinnati, 
Cumberland Gap and Charleston Railroad Company, ~ 
but which was afterward purchased and is now owned 
by the appellee, the East Tennessee, Virginia and 
Georgia Railroad Company,. is now w exempt _ taxe 
tion. — 


The State of Tennessee, denying that any such ex- 
emption existed, caused this railroad to be assessed for 
taxation. The appellant, the Comptroller of the State, 
was proceeding to collect the tax assessed for the years 
1883 and 1884, when the appellee filed this bill in tile 
Circuit Court of the United States, at Nashville, to 
enjoin the collection of these taxes on the ground 4 
it was exempt from taxation. 


A 
1 
+ ee 


The road in question was begun by the Cincinnati, 
Cumberland Gap and Charleston Railroad Company. 


The charter of this company is to be found in three 
acts of the Legislature of Tennessee, viz.: (1) An act 
passed November 18th, 1853; (2) another passed De- 
cember 22d, 1853; (3) and a third act passed — 
ber 17th, 1855. a 


The Act of November 18th, 1853, referred to an act 
passed February 9th, 1850, chartering the Nashville and 
Louisville Railroad Company, and purported to vest in 
the Cincinnati, Cumberland Gap and Charleston Rail- 
road Company the “rights, powers, and privileges” 
granted by that act (of February 9th, 1850) to the Nash- 
ville and Louisville Company. 


It is claimed now by the appellee that these enact- 
ments granted, among other privileges, that of exemp- 
tion from taxation for ninety-nine years to the Cincin- 
nati, etc., company. 


The Charter Act of December 22d, 1853, referred to 
an act passed January 27th, 1848, chartering the Kast 
Tennessee and Virginia Railroad Company, and pur- 
ported to invest the Cincinnati, Cumberland Gap and 
Charleston Railroad Company with all the “rights, 
powers, and privileges granted by that act (of Janu- 
ary 27th, 1848) to the East Tennessee and Virginia 
Railroad Company. 


It is now claimed by the appellee that these enact- 
ments, among other privileges, granted that of exemp- 
tion from taxation for twenty years to the Cincinnati, 
Cumberland Gap and Charleston Railroad Company. 


The Charter Act of December 17th, 1855, had no 
other effect than to change one of the conditions (pre- 
scribed by the Charter Act of November 18th, 1853) 
upon which the privileges granted should vest. The 
Act of November 18th, 1853, provided that a certain 


part of the road should be first completed. The Act of 
December 17th, 1855 (without in anywise referring to 
the Act of December 22d, 1853), provided that when 
stock sufficient to grade that part of the road had been 
bona fide subscribed, then the privileges, powers, ete., 
granted by the Act of November 18th, 1853, should be 


possessed 


It is thus seen that the appellee claims that these 
acts granted fwo exemptions to the Cincinnati, Cumber- 
land Gap and Charleston Railroad Company—one for 
twenty, and another for ninety-nine years. 


The State of Tennessee, under a general internal im- 
provement system inaugurated in 1852, loaned a large 
amount of her bonds to this Cincinnati, Cumberland 
Gap and Charleston Railroad Company to aid in the 
construction of its road, reserving a statutory lien on 
the road and its essential franchises for their payment. 


The companf defaulted. 
In 1871 the State filed a bill in the Chancery Court 


at Nashville, Tenn., to enforce this statutory lien. This 1 
Cincinnati, Cumberland Gap and Charleston Road was 


sold by virtue of these proceedings October 10th, 1871, 
at public sale, to C. M. McGhee for himself, R. T. 
Wilson, and associates. October 19th, 1871, the sale 
was confirmed. 


Before April 16th, 1877, said McGee and Wilson 
„gold, and by proper conveyances conveyed,” said rail- 
road to the appellee, the East Tennessee, Virginia and 
Georgia Railroad Company. (Post, p. 59.) : 


aii. 


April 16th, 1877, an agreed case was made up be- 
‘tween Hamblen County, a county in Tennessee, and 
the appellee, to test the question whether this road was 
exempt from taxation in the hands of the appellee. 


At the October term, 1880, this Court decided in that 
case that the road was not exempt, but was liable to be 
taxed. (102 L. S., 273.) 


June 6th, 1884, the appellee filed a petition in said 
original case in the Chancery Court at Nashville, where- 
in the road had been sold in 1871, stating that in reality 
Messrs. McGhee and Wilson had not purchased the road 
for themselves, but as agents and trustees of the appel- 
lee; and that the appellee had furnished the money to 
pay for the road, and had run it ever since the purchase 
in 1871. (Trans., 19; 20.) 


Upon that petition a decree was entered in that case, 
vesting the appellee with all the privileges formerly be- 
longing to the Cincinnati, Cumberland Gap and Charles- 
ton Railroad Company for ninety-nine years from and 
after 1855. (Trans., 20-1.) 


This having been done, the appellee filed this bill 
July 25th, 1884, to enjoin the collection of the taxes 
which had been assessed for 1883-1884, on the ground 
that the road was exempt from taxation when owned by 
the Cincinnati, Cumberland Gap and Charleston Rail- 
road Company, and that this exemption passed to, and 
is now enjoyed by the appellee, the East Tennessee, 
Virginia and Georgia Railroad Company, the ee 
owner of the road. 


—_ § — 


His Honor, John Baxter, the Circuit Judge, held that 
the road was exempt and could not be taxed. The 
grounds upon which this decision was based are in sub- 
stance as follows: 


The word “ privilege” includes an exemption from 
taxation ; 


The Cincinnati, Cumberland Gap and Charleston 
Railroad Company was possessed of an exemption from 
taxation; 


It was the intention of the State to pass this ex- 
emption under the term “privilege” to the pur- 
chasers at the judicial sale in 1871, and such exemption 
did pass to them by virtue thereof; 


It was competent for the State to provide that this ez- 
isting exemption should pass to the purchaser, notwith- 
standing the Tennessee Constitution of 1870, forbidding 
exemptions from taxation to be made; | 


The decision of this Court in Railroad v. Hamblen 
County (102 U. S., 273), was made “upon” an imper- 
fect and limited statement of facts, and is no authority 
against the decision of the Circuit Judge.” 


The transcript of the record in Railroad v. Hamblen 
County, filed in this Court, October 24th, 1877 (102 U. 
S., 273), is, by agreement, made a part of this record; 
and it is re-printed as an appendix to this brief. 


* This opinion is reported in full in 24 Fed. Rep., 614. 
t Whether for ninety-rine or twenty years is not stated. 


ERRORS. 


The decree rendered below is erroneous, because— 


1. The ninety-nine-year exemption claimed was never vested in 
the Cincinnati, Cumberland Gap and Charleston Railroad Com- 
pany in the first instance. 


2. The twenty-year exemption claimed was never vested in said 
Cincinnati, Cumberland Gap and Charleston Railroad Company 
in the first instance. 


3. Even if both, or either, of these exemptions vested in said 
Cincinnati, Cumberland Gap and Charleston Railroad Company, 
neither ever passed to or vested in said purchasers, Wilson and 
McGee, nor the appellee, their grantee ; because the State of Ten- 
nessee reserved a lien only upon the ROAD AND FRANCHISES, and 
in proceedings to enforce this lien could and did sell ony the 
property to which the lien so enforced attached. The State had 
no lien on any exemption from taxation; and therefore no such 
exemption passed to the purchaser of this property sold under ju- 
dicial proceedings. 


4. Even if such an exemption as that claimed was vested in 
the Cincinnati, Cumberland Gap and Charleston Railroad Com- 
pany, and even if the State of Tennessee, in the act providing for 
the enforcement of her lien against the delinquent railroud, had 
expressly provided that the exemption from taration then enjoyed 
by said Cincinnati, Cumberland Gap and Charleston Railroad 
Company should pass to the purchaser of its road when sold un- 
der said proceedings, nevertheless no such exemption could be 
passed or conferred, because the Constitution of Tennessee, in force 
when said statute (ordering a sale) was enacted, forbade and pro- 
hibited such exemptions. 


. 


5. This precise question has been settled and adjudicated in the 
case of Railroad v. Hamblen County, 102 U. S., 278; and no 
fact stated in that agreed case is contradicted successfully by any 
new fact in the present case. 


6. Even if the exemption claimed passed as a“ privilege” to 
said purchasers, Wilson and McGee, it did not pass from them 
to their grantee, the present appellee. 


7. The proceedings had in the Chancery Court at Nashville 
*upon the “ petition” filed June 6th, 1884, are ineffectual to trans- 
fer the exemption claimed to the appellee. Said proceedings were, 
in effect, ex parte, and without notice to the State; and the pro- 
cedure was an improper and unauthorized attempt to resuscitate 
a case that had practically been ended ten years, and inject into 
it an element upon which to build the present litigation. 


These questions are all raised by the defendant's 
answer. 


Appellant submits that the court below erred in not 
finding and decreeing as stated above, and in finding 
and decreeing as in said opinion (24 Federal Reporter) 
is shown was found, and made the basis of the decree | 
below. 


ARGUMENT. 


It is the purpose of this argument to establish two 
propositions, namely: 


I. THE CINCINNATI, CUMBERLAND GAP AND CHARLES- 
ToN RAILROAD CoMPANY ITSELF Hap no Ex- 
EMPTION FROM TAXATION. 


II. Even ir THIS CINCINNATI, CUMBERLAND GAP AND 
CHARLESTON RAILROAD COMPANY HAD SUCH AN 
EXEMPTION, IT NEVER PAssED To ANY Pu- 
CHASER OR SUBSEQUENT OWNER OF THE ROAD 
CONSTRUCTED BY THAT COMPANY, AND NOW OWNED 
BY THE APPELLEE. 


It is obvious that if either of thése propositions is 
true, the decree rendered by the Circuit Court should 
be reversed. 


WEITHER AN EXEMPTION FROM TAXATION FOR TWENTY YEARS, NOR 
FOR NINETY-HINE YEARS, WAS GRANTED TO THE CINCINNATI, CUM- 
BERLAND GAP & CHARLESTON RAILROAD COMPANY, AND THERE- 
FORE HONE COULD HAVE PASSED TO THE PURCHASER OF THE 
ROAD AT THE SALE. 


These ninety-nine-year and twenty-year exemptions 
are claimed through different acts of the Legislature 
of Tennessee. 


So much of these acts as is material to an under- 
standing of the ninety-nine-year claim is as follows: 


The first act chartering the Cincinnati, Cumberland 
Gap and Charleston Railroad Company was passed No- 
vember 18th, 1853. Among other things, not now ma- 
terial to be stated, it provided: 


Secrion 6. That whenever said company (the Cincinnati, Cumber- _ 
land Gap and Charleston Railroad Company) shall have completed* | 
that part of said road frum Cumberland Gap to the East Tenneseee | 
and Virginia Railroad, or to the southern boundary line of the State 
of Tennessee, they shall have all the rights and privileges conferred by 
this charter for the period of ninety-nine years. (Acts Tenn., 1853-4, 
p. 647, Ch. 301, § 6.) 


Szc. 8. That said company shall be, and they are hereby vested 
with all the rights, powers, and privileges, and subject to all the re- 
strictions and liabilities of the Nashville and Louisville Railroad Com- 
pany, except otherwise provided for in this charter. (Jb., § 8.) 


All italics are ours.—CouxsgL von APPELLAST. 
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December 17th, 1855, an act was passed, amending 
this Act of November 18th, 1853, which did not so 
i much as refer to the Act of December 22d, 1853. This 
i Act of 1855 provided: 


Section 1. That an act to charter the Cincinnati, Cumberland 
Gap and Charleston Railroad Company, passed November 18th, 1853, 
shall be so amended that whenever said railroad company shall have 
subscribed in bona fide stock an amount sufficient to grade said railroad 
from or near Point Rock, the southern boundary line of the State, to 
its intersection with the Eust Tennessee and Virginia Railroad at 
Morristown ; or from Cumberland Gap, the northern boundary line 
of the State, to the East Tennessee and Virginia Railroad, they shall 
have all the rig hts, powers, and privileges conferred by this charter for 
the period of ninety-nine years, and shall be entitled to all the bene- 
fits of State aid granted to said ri ad by existing laws. (Acts Tenn., 
1855-6, Ch. 49, p. 55.) 


The only effect of the Act of 1855 on the act 
amended was to change the sixth section of that act. 
That (6) section provided that whenever the road was 
completed between certain points the company should 
have all the rights and privileges conferred by the char- 

ter for ninety-nine years. The Amendatory Act of 
1855 provided that when dona fide stock had been sub- 
scribed sufficient to grade the road between those points 
the company should have all the rights and privileges 
conferred by the charter. It did not pretend to declare 
what those rights were. 


As has been shown, section eight of the Act of 1853 
(supra) vested the company with the rights, powers, 
and privileges, subject to all the restrictions of the Nash- 
ville and Louisville Railroad Company. In reality 
there never was such company as this last-named com- 
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pany at all. An act had been passed by the Legisla- 
ture of Tennessee, February 9th, 1850, to charter such 


a company, but it never organized. It was abandoned, 
and the Louisville and Nashville Railroad Company 
chartered and organized in its stead. 


Transcript, pp. 832-3 (margin pages). 
Goodlett v. Railroad, 122 CU. S., 406. 
24 Fed. Reporter, 617. 


By the fortieth section of the Act of 1850, “to char- 
ter the Nashville and Louisville Railroad Company, 
its road was exempted from taxation ‘in each and every 
of the States of Tennessee and Kentucky.’ ” 


While this was one of its“ privileges,” the act con- 
tained several restrictions—among others the follow- 


ing: 


Section 43. And the said company shall be entitled only to such 
powers and privileges as shall be granted to it by all the Legislatures 
incorporating it, etc. ; 

Sec. 51. That this act shall become a law whenever the State of 
Kentucky may enact the same, for the same purpose, with such mosifi- | 


cations and amendments as they may deem right, not inconsistent with _ 
the provisions hereof, etc. 


(Acts Tenn., 1849-50, Ch. 76, 5. 239.) 


It is apparent that two important restrictions in the 
act to charter the Nashville and Louisville Railroad 
Company were: (1) That it should have only such 
privileges as should be granted by 30% Kentucky and 
Tennessee; (2) and that it could become a law only 
when re-enacted by Kentucky also. 
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Section eight of the original act chartering the Cin- 
cinnati, Cumberland Gap and Charleston Railroad Com- 
pany conferred the same privileges, but subject to the 
same restrictions. It is conceded by all that Kentucky 
has made no such grant, nor passed any such enactment. 
It is unnecessary to speculate as to whether these re- 
strictions were imposed by accident or design. Certain 
it is that it was done; and courts will require all cor- 
porations claiming exemption from taxation to do more 
than show that there was no reason for imposing re- 
strictions upon the immunity claimed. They must 
show that in fact no such restrictions were imposed. 
However, there may have been, and most probably was 
a settled purpose to subject the powers and privileges 
granted to these restrictions. The road was to run 
from Cincinnati, Ohio, through Kentucky as well as 
Tennessee. (Acts Tenn., 1853-4, Ch. 301, 5 1, p. 645.) 
Such restrictions were expressed in the charter of the 
Nashville and Louisville Railroad Company, because it 
was to run through Kentucky and Tennessee, and why 
not xs to the Cincinnati, etc., Company, which was to 
do the same thing ? 


As neither of these “ restrictions’ exist or were met, 
we submit that the ninety-nine-year exemption never 
vested in the Cincinnati, Cumberland Gap and Charles- 
ton Railroad Company. 


NO BONA FIDE SUBSCRIPTION OF STOCK. 


The charter, as amended by the Act of December 
17th, 1855 (ante, p. 2), provided that the Cincinnati, Cum- 
berland Gap and Charleston Railroad Company should 
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have the privileges conferred by the Act of November 
18th, 1853 (and as conferred therein), when sufficient 
bona fide stock to grade the road between certain points 
was subscribed. Of course such privileges did not vest 
until that was done. 


The answer, under oath, denies that such subscrip- 
tions were ever made. (Trans., 36.) No proof was 
introduced by the appellee upon the point, and it is 
therefore to be taken that in fact the stock to the requi- 
site amount was never subscribed. 


The agreement in the record shows that the road 
was never completed between the points named. (Post, 
pp. 51, 59.) 7 


It shows that stock was subscribed,” but fails to 
state how much. (Post, p. 50; side p. 5.) 


As $1,373,000 were borrowed from the State, if any 
inferences are to be indulged, they must be that what 
was done was with this borrowed money, and not bona 
fide stock subscriptions. The issue was made by the 


pleadings, * and the burden of proof was on the appel- q 


lee to make clear its claim to the exemption from that 3 
burden which all citizens are obliged equally to bear. “gl 


CHARTER ACT OF NOVEMBER 18 ALTERED BY LEGISLATURE. 


There is another reason why this ninety-nine-year 
exemption cannot be claimed. The act granting it— ~ 
and in the view now presented it is immaterial whether ; a 


* Transcript, p. 36. 
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or not there were any restrictions coupled with the 
grant—was passed November 18th, 1853. At the same 
session of the Legislature, and on the twenty-second 
day of December thereafter, an act was passed to char- 
ter the Lexington and Knoxville Railroad Company, 
with power to build a road from Knoxville, in the diree- 
tion of Louisville, Ky., and Cincinnati, Ohio, “so as to 
form a continuous railroad connection between said 
cities.” The fifth and sixth sections of this act also 
amended the Act of November 18th, chartering the 
Cincinnati, Cumberland Gap and Charleston Company. 
The sixth section is as follows: 


Secrion 6. Be it enacted, That * x * X * said Cincinnati, 
Cumberland Gap and Charleston Railroad Company shall be, and they 
are hereby vested with all the rights, powers, and privileges, and sub- 
ject to all the restrictions and liabilities of the Eu- t Tennessee and Vir- 
ginia Railroad Company, except otherwise provided in this act and the 
act this is intended to amend. (Acts Tenn., 1853-4, Ch. 325, p. 763.) 


That part of the charter of the East Tennessee and 
Virginia Railroad Company necessary to be considered 
is the following: ä 


Secrion 30. And the capital stock of said company shall forever be 
exempt from taxation; and the road, with all its fixtures and appur- 
tenances, including work shops, warehouses, and vehicles of transpor- 
tation, exeept slaves, shall be exempt from taxation for the period of 
twenty years from the completion of the said railroad, and no longer. 


Sec 31. The railroad authorized by this act shall be commenced 
within five yeurs after the passage of this act, and shall be finished 


within ten years thereafter, otherwise the charter hereby granted shall 
be void. (Acts Tenn., 1847-8, Ch. 120, p. 205.) 
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If the Act of November 18th granted an exemption, 
it was accomplished by the reference to the Nashville and 
Louisville Railroad Company, and was for a period of 
ninety-nine years. 


If this Act of December 23d granted an exemption, 
it was accomplished by the reference to the East Ten- 
nessee and Virginia Railroad Company, and was for a 
period of twenty years. | 


The Act of December 23d was amendatory of the 
Act of November 18th, 1853. It conferred on the Cin- 
cinnati, Cumberland Gap and Charleston Railroad Com- 
pany all the powers and privileges, but subject to all 
the restrictions of the East Tennessee and Virginia 
Railroad Company, except otherwise provided in the 
Act of November 18th. (Acts Tenn., 1853-4, Ch. 324, 
§ 6.) This exception is somewhat confusing, but one of 
two things must be true: The twenty-year exemption 
either was or was not engrafted upon the original act as 
an amendment. If it was, the ninety-nine-year exemp- 
tion was thereby changed, and reduced to twenty years. 
If it was not, then the twenty-year exemption never 
vested, because it was within the erception of section 
six of the Act of December 18th, 1853; and in that view 
of the case it would be a waste of time to discuss it. 


If, however, it be held that the twenty-year exemp- 
tion was substituted for the ninety-nine-year one, the 
first observation is that such holding puts an end to the 
present claim of an exemption for ninety-nine years. 
It was, in that event, destroyed by the amendatory as 
of December. 
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But this twenty-year exemption rested upon as 
many conditions and restrictions as did the first one for 
ninety-nine years. Section thirty of the charter of the 
East Tennessee and Virginia Railroad Company, through 
which the twenty-year exemption is claimed, provided 
that the exemption should exist for a period of twenty 
years from the completion of the road. (Ante, p. 14.) 


Section thirty-one provided that the road should be 
completed within ten years from the passage of the act, 
otherwise the charter should be void. (Ante, p. 14.) 


The exemption claimed must be taken with the re- 
strictions imposed. They are: That the charter is void 
unless the road is completed within ten years from the 
passage of the act, and that the twenty-year exemption 
was to begin when the road was completed. 


The act was passed December 22d, 1853. Allowing 
the full ten years, the exemption would begin to run 
December 22d, 1863, and would expire December 22d, 
1883. The result is that the tax claimed by the Comp- 
troller for the year 1884 should be paid, although that 
for 1883 cannot be demanded by the State. This is 
upon the assumption that the road was completed, and 
completed within ten years so as to save the charter; 
but it was not. The answer pleads the fact that the road 
has never been completed.* The burden of proof was 
upon the appellee, and there is no proof upon the point. 


Transcript, pp. 34-5. 
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The agreement made in Railroad v. Hamblen County 
shows that at that date“ the road had not been com- 
pleted. The result is that the railroad company has 
wholly failed to show that the road has ever been com- 
pleted, much less that it was completed within the ten 
years. 


Not only was the exemption from taxation dependent 
upon the fact that the road should be completed within 
ten years, but by the terms of the eharter the exemp- 
tion was not to attach or begin to run until after the 
date of such completion of the road. 


The statute is as follows: 


Secrion 30. And the capital stock of said company shall forever 
be exempt from taxation; and the read, with all its fixtures and appur- 
tenances, including work-shops, warehouses, and vehicles of transpor- 
tation, except slaves, shall be exempt from taxation for the period of 


twenty years from the completion of the said railroad, and no longer. 
(Acts Tenn., 1847-8, Ch. 120, p. 205.) 


The case of the Vicksburg, etc., Railroad Company 
v. Dennis (116 U. S., 665) is conclusive of this question. 


The Vicksburg, Shreveport and Texas Railroad Com- 
pany was incorporated April 28th, 1853, under an act 
of the State of Louisiana. Section 2 of this statute 
was as follows: | 


The capital stock of said company shall be exempt from taxsution, 
and its road, fixtures, work-shope, warehouses, vehicles of transpor- 


* April lech, 1877. 
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tation, and other appurtenances, shall be exempt from taxation for 
ten years after the completion of said road within the limits of this 
State. 


The road was partially constructed before the late 
war. In 1879 the road was sold under judicial pro- 
ceedings instituted by bondholders. In 1881 and 1882 
the new corporation formed by the purchasing syndicate 
made contracts for the completion of the road, but it 
had not been completed when the suit for taxes was 
brought. 


It was held that the road was not exempt from tax- 
ation; that there was no exemption of the road before 
completion, and, as it had not yet been completed, the 
exemption had not begun. 


In that case the language was, Ten years after the 
completion” of the road. In this case it is, “Twenty 
years from the completion” of the road. But the 
meaning in both cases is the same. Inasmuch as the 
road has never been completed, it follows that the ex- 
emption never attached in favor of the original com- 
pany, and that there was therefore nothing to be trans- 
ferred to the present claimant, the appellee. 


IMMUNITY FROM TAXATION NOT A PRIVILEGE.” 


If we should concede that all the “conditions” and 
restrictions imposed upon the Cincinnati, Cumber- 
land Gap and Charleston Railroad Company were met 
and complied with; that the road was duly completed, 
and that all the “rights, powers, and privileges con- 
ferred on the company by the charter acts fully vested, . 
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there remains one other fatal objection to this claim of 
exemption. There was no grant of an immunity from 
taxation, even on condition. The charter acts of this 
company did not assume to confer upon it any thing 
more than such “rights, powers, and privileges” 


had been previously granted to the Nashville and Louis. 


ville and the East Tennessee and Virginia companies; 


and nothing is better settled in Tennessee by an un- 


broken line of decisions than that where one company 
is chartered by an act which clothes it with the “rights, 
powers, and privileges” previously granted to another 


company by some other act, this language is not suff. 


cient to carry an exemption or immunity from taxation 
which the older companies may possess. The cases re- 
ferred to are as follows: 


RAILROAD v. HAMBLEN COUNTY. 
Knoxville, Tenn. (M8S.), September Term, 1877. 


The question in this case was as to the taxation of 
the identical railroad involved in the present case. The 
case was an agreed one. The question was whether or 
not the county of Hamblen could tax the road, it being 


claimed that it was exempt. The agreed case did not * 


set forth that claim to exemption now braught forward, 


based upon the Act of December 22d, 1853, referring 


to the charter of the original East Tennessee and Vir- 
ginia Railroad Company; but it did set forth and rely 


upon the Nashville and Louisville charter act. As al- 
ready shown,“ the act chartering the Nashville and 


Louisville Company exempted it from taxation under 


* Page 11 of this brief. 
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certain restrictions; and the act chartering the Cincin- 
nati, Cumberland Gap and Charleston Railroad Com- 
pany vested it with “all the rights, powers, and privi- 
leges” of the Nashville and Louisville Company. The 
Court held that these words did not carry or grant the 
exemption from taxation.* 


WILSON v. GAINES, COMPTROLLER. 
9 Baz., 646, December Term, 1877. 


The Nashville and Chattanooga Railroad Company 
was chartered by the State of Tennessee December 
11th, 1845. By the thirty-eighth section of the charter 
act its capital stock'was exempted from taxation for- 
ever, and its road, etc., also exempted for twenty years 
from the completion of the same. 


In 1852 the Edgefield and Kentucky Railroad was 
chartered by an act of Tennessee, the sixth section of 
which invested the company with all the rights and pow- 
ers and privileges of the Nashville and Chattanooga 
Railroad Company, chartered in 1845. 


In December, 1855, another act was passed conferring 
upon the Edgefield and Kentucky Railroad Company all 
the rights and privileges which had been conferred upon 
the Nashville and Southern Railroad Company by an 
act passed in 1852, which act conferred on this Nash- 
ville and Southern Railroad Company all the rights and 
powers and privileges of the Nashville and Chattanooga 
Railroad Company. In fine, the act chartering the 
Edgefield and Nashville Railroad Company invested it 


* See opinion of McFarland, J., in Appendix to this brief, pages 70-1. 
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with the same rights, powers, and privileges which had 
been conferred upon the Nashville and Chattanooga. 
Railroad Company. | 


This was one of the roads to which State aid was ex- 
tended by Tennessee, under the General Internal Im- 
provement Act of 1852, and upon which a statutory x 
lien was retained by the State. The road was sold by — 
decree of the Chancery Court at Nashville when all the 
other delinquent roads were sold in Tennessee. The 
‘road, its franchises, property, rights, privileges, ete., 
were sold under the decree. The owners of the rail- 
road filed a bill to enjoin the Comptroller, on the ground 
that the road was exempt from taxation. 


The Court held that no exemption existed, because 
the original Edgefield and Kentucky Railroad Company 
had none itself; that an exemption from taxation wass 
not a “privilege,” but an “immunity,” within the 
meaning of the Constitution of Tennessee. 


Furthermore, the Court affirmed Morgan v. Louisiana 
(3 Otto, 217), quoting the language of Mr. Justice Field 
for the doctrine that an immunity from taxation is per- 
sonal, and incapable of transfer without express statu - 
tory direction. (9 Bazt., 552-3.) 


MEMPHIS AND CHARLESTON RAILROAD COMPARY v. GAINES. 
8 Tenn. Chy., 604; Supreme Court Tenn. (.) 
In this case it appeared that the Knoxville and 
Charleston Railroad Company, for the purpose of 


0 9 Baxter (Tenn.), p. 548. 
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working and using said road,” was invested by the char- 
ter act with all “the rights, powers, and privileges of 
the Nashville and Chattanooga Railroad Company.“ 

Upon the authority of the East Tennessee and Virginia 
Railroad Company v. Hamblen County, as decided by the 
Supreme Court of the State, it was held that the ex- 
emption from taxation enjoyed by the Nashville and 
Chattanooga Railroad Company was never conferred 
upon the Knoxville and Charleston Railroad Company. 


On appeal to the Supreme Court of Tennessee, the 
decree of the Chancellor was affirmed. f 


With respect to this question that Court said: 


The remaining question arises upon the charter of the Knoxville 
and Charleston Railroad Company. * * * This being a question 
where the Supreme Court of the United States has revisory jurisdiction, 
it is our duty to conform our decisions to the ruling of that tribunal, 
and we should cheerfully do so io this instance if satisfied that the 
question had been considered and directly decided ; but upon looking 
to the cases referred to§ it seems to us that the question was taken for 
granted, and not directly made or considered. The case apparently 
bearing more directly upon the question is Humphrey v. Pegues, 16 
Wallace. : 


We frankly admit, as we did in the former case,* that the words 
‘‘ rights and privileges,” by a liberal, or probably a fair construction, 
might be held to include an exemption from taxation, as an exemption 
may be said to be both a right and a privilege; and there are plausi- 
ble reasons for supposing that the Legislature intended to adopt this 


* 3 Tenn. Chancery Rep., 617; 97 U. S., 711. 
7 3 Tenn. Chancery Rep., 617-18. 

t Opp. Book, Supreme Court Tenn., 1877-8, page 132. 
? Railroad v. Hamblen County, post, page 70. 


former charter entire; but starting with the rule of construction set- 
tled by all the authorities that an exemption cannot be allowed unless 


explained (expressed?) in the clearest language, and that all doubts s A 


must be resolved against either exemption, then as rights and privi- 
leges as used in charters do not necessarily include exemption, bet 


may have full meaning given to the terms by referring them to ober 


rights and privileges granted in charters; and farther bearing in 
mind that our Constitution uses, in reference to the passing of special 


laws, the words rights, privileges, immunities, or exemptions—appar- 


ently attaching to each word a separate and distinct 


conclude that a grant of the “rights and privileges” of another 


charter does not necessarily include the exemptions from taxation, 
and, not being necessarily included, does not pass. See also Morgan 
v. Louisiana, 3 Otto, We conclude therefore to adhere to our former 
determination of this question. The company is not without remedy 
if we are in error. As to this company the demurrer will be sus- 
tained. (Opp. Book, 1877-8, p. 132.) 


MISSISSIPPI AND TENNESSEE RAILROAD . STATE OF TENNESSEE. 
Jackson, Tenn., April Term, 1877 (). 


This case is not reported, but it was cited by the 
Court as one in which, “after full argument,” the same 
conclusion was reached as in Wilson v. Gaines. 


9 Baxter (Tenn.), 549. 


| RAILROAD COMPANY v. MARION COUNTY. 
| 7 Lea, 665. 
This case cites Wilson v. Gaines (9 Baxter) for the 


doctrine that the words “rights, privileges, and prop- 
erty do not carry an exemption from taxation. 


There is no conflict in the decisions of Tennessee, 
and they are all founded on two propositions: (1) That 
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an immunity from taxation will not be recognized 
unless granted in terms too plain to be mistaken; (2) 
and that the Constitution of Tennessee uses the words 
“rights, privileges, immunities, and exemptions,” and 
thus indicates a purpose to distinguish between“ privi- 
leges and “immunities or exemptions.” * 


The decisions of this Court do not conflict with those 
of Tennessee. ailroad v. Hamblen County was decided 
by the Supreme Court of Tennessee upon the ground 
that the Cincinnati, Cumberland Gap and Charleston 
Railroad Company—the original company—itself never 
had any exemption.f This Court affirmed that judg- 
ment upon the ground that, even if the Cincinnati, 
Cumberland Gap and Charleston Railroad Company 
had an exemption, it did not pass to the purchaser at 
the judicial sale, as only “property and franchises” 
were sold. The question whether the original gy 
had an exemption was not passed upon. 2 


Memphis and Charleston Railroad Company et al. v. 
Gaines, Comptroller, was decided by the Supreme Court 
of Tennessee upon the,same ground as Railroad v. Ham- 
blen County. The judgment was affirmed by this Court, 
on the ground that such “ privileges were conferred by 
the charter act upon the Knoxville and Charleston Rail- 
road Company only as were necessary for “the purpose 
of making and using said road,” and that an immunity 
from taxation was not one of these. It is doubtless 
true that the case was decided upon this narrower 


Const. Tenn., 1834, Art. XI., 2 7; 1870, Art. XI., 28. 
7 Post, page 71. 
t 102 U. S., 277. 


ground, because of the decision made in 1872 in the 
case of en v. * 16 Wallace, 244. 


That case was as follows: 


The Cheraw and Darlington Railroad Company was 
chartered by the State of South Carolina by an act 
which conferred upon it all the “rights, powers, and 
privileges granted previously to the North-eastern + ~ 
Railroad Company. 9 


This Court held that an immunity from taxation, 
which the latter company had under its amended char- 
ter, was a privilege which the Cheraw, ete., company 
took under this grant to it. 


Mr. Justice Hunt said: We are not advised what 
other powers and privileges were then and there con- 
ferred upon it in addition to the exemption we are con- 
sidering ;” and rested the case upon the ground that a 
„more comprehensive privilege than a perpetual im- 
munity from taxation can scarcely be imagined.” No 


allusion was made, either by counsel or the court, to, 


any special provision of the Constitution of South Car- 4 
olina. As said by the Supreme Court of Tennessee, 
the question seems to have been “taken for granted” | 
by this Court. 


However, the question has been recently considered 


again by this Court. 
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CHESAPEAKE AND OHIO RAILWAY COMPANY v. MILLER. 
114 U. &., 176 (1884). 


The Covington and Ohio Railroad Company was 
chartered in 1866 by the Legislature of West Virginia. 
The seventh section of this act provided that there 
should be no taxation until the profits amounted to ten 
per cent. on the capital stock. The road was only par- 
tially constructed, and a mortgage was executed to raise 
funds to complete it. This mortgage was foreclosed in 
1877 under a statute of the State, and the property 
purchased by the Chesapeake and Ohio Railway Com- 
pany. The statute referred to provided that where a 
railroad was sold under it the newly created purchas- 
ing corporation should succeed to all such “ franchises, 
rights, and privileges as the first company had. 


It was admitted that the first company had the ex- 
emption, and the question was whether the last com- 
pany succeeded thereto. This Court held that it did 
not, saying that these words “do. not necessarily em- 
brace a grant of such exemption.” (185.) The Court 
disposed of Humphrey v. Peques (16 Wall., 244) with 
the remark that “the circumstances of the case dis- 
tinguish it.” (184.) 


However that may be, it must be admitted that. the 
term “privileges,” upon the facts detailed, was held 
not to include an “ exemption.” 


For these reasons we submit that the original, the 
Cincinnati, Cumberland Gap and Charleston Railroad 
Company, itself had no immunity from taxation. 


= 
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EVEN IF THE CINCINNATI, CUMBERLAND GAP AND 
CHARLESTON RAILROAD COMPANY was PossEssED 
OF THIS IMMUNITY FROM TAXATION, IT NEVER 
PAssED TO ANY SUBSEQUENT PURCHASER OR 
OwNER OF THE Roap. 


Under the internal improvement scheme adopted by 
Tennessee in 1852, no lien was retained to secure the 
bond loan made by the State upon anything except the 
roads. There was no lien retained upon any company’s 
immunities. The language of the act is: 


And when the whole of said road shall be completed, the State of 
Tennessee shall be invested with a lien without a deed from the con 
pany upun the entire road, including the stock, right of way, grad- 
ing, bridges, masonry, iron, rails, spikes, chairs, and the whole super- 
structure and equipments, and all the property owned b~ the com- 
pany as incident to or necessary for its business, and all depots and 
depot stations, for the payment of all of said bonde issued to the 
company, as provided in this act, and for the interest gest gs on 
said bonds. (Acts Tenn., 1851-2, Ch. 151, § 4.) 


The State, therefore, had a lien on the road-bed equip- 
ments, essential franchises, and nothing more. 


Tenn. Bond Cases, 114 U. S., 668. 
Railroad v. Hamblen Co., 102 -U. S., 273. 
Railroad Companies v. Gaines, 97 U. S., 712. 
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A bill was filed to enforce this lien against the delin- 
quent railroad companies, and filed pursuant to an act 
of the Legislature passed in 1870, directing it to be 
done. 


It is quite obvious that, inasmuch as the State’s lien 
was restricted to the road-bed equipments and essential 
franchises, nothing could be suld under proceedings to 
enforce that lien except to which that lien attached— 
unless something is to be found additional to what is 
provided in the original Act of 1852. This additional 
legislation is the Act of December 21st, 1870.“ The 
first section, among other things not necessary to be 
stated, provides: 


And eaid court (at Nashville) is hereby invested with the exclu- 
sive jurisdiction to hear, adjudicate, and determine all questions of 
law and matters of controversy of whatever nature, whether of law or 
of fact, that have arisen, or may arise, touching the rights and in- 
terests of the State, and also of the stockholders, bondholders, cred- . 
itors and others, in said roads, and to make all such rules, orders, and 
decrees, interlocutory and final, as may be deemed necessary, in order 
to a final and proper adjustment of the rights of all the parties, pre- 
liminary to a sale of the interest of the State in said road. Also to de- 
clare the exact amount of indebtedness of each of said companies to 
the State; and likewise to define, as may be thought proper, what shall 
be the rights, duties, and liabilities uf a purchaser of the State’s in- 
terest in said roads, or either of them, and what shall be the reserved 
rights of said companies, stockholders, and others respectively, as 
against said purchasers after such sale, under the existing laws of this 
State. (Acts Tenn., 1870-71, Ch. 23, p. 25, §1). 


Section 7 provides: 


* Acts Tenn., 1870-71, Ch. 23, p. 25. 


That in case any of the said railroad companies shall decline a con- 
test with the State in regard to a sale of the State's interest in their 
roads, a sale may at once be made, and upon the final determination 3 
of any controversy that may arise between the State and any of mid 
railroad companies in the Chancery or Supreme Court, the interest of 
the State in such roads shall immediately be brought to sale by the 
commissioners. 


Sec. 8. That a specific value shall be fixed upon the State's interest 
in each of said roads by decree, etc. 


Sud. 9. ane ee com- 
panies may be sold on time, etc. 


Sec. 10. That upon the sale of any of the franchises of either of 
the railroad companies by the commissioners, under the of 
this act, the rights, privileges, and immunities appertaining to the 
franchise 80 sold, under its act of incorporation and the amendments 
thereto, and the general improvement law of the State and acts 
amendatory thereof, shall be transferred to and veet in such pur- 
chaser, and the purchaser shall hold said franchise subject to all liens 
and liabilities in favor of the State, as now provided by law, against 
the railroad companies. 


This act was passed only to provide for an enforce- 
ment of an existing lien. That upon which the State 


had a lien was intended to be passed to the purchasers, 
and nothing more. This precise question arose in Rail- 


road v. Hamblen County (102 U. S., 277), and the Chief 
Justice said : 


The Act of December 21st, 1870, does not purport to enlarge the 
State's interest. It simply provided a way in which the statutory lien, 
as originally retained, could be enforced, and gave authority, upon a 
sale of any of the franchises,” to transfer and vest in the purchaser 


*‘all the rights, privileges, and immunities” appertaining tu the fran- 
chises sold. As in this case only franchises “‘ essential to the operation 
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of the corporation, and without which its road and works would be 
of little value” ( Morgan v. Louisiana), were sold, the immunity from 
taxation did not pass as an incident. (102 U. S., 277.) 


His Honor, the Circuit Judge, disregarded the case 
of Railroad v. Hamblen County, in which the foregoing 
opinion was delivered, because, as he said, it was based 
“upon an imperfect and limited statement of the facts.“ 


24 Fed. Rep., 624. 


But it is obvious that the most imperfect and de- 
fective statement of the facts of a case cannot affect 
the question of the interpretation of an act of the Legis- 
lature, which may have relation to such facts. The 
Court construed the act, and no fact which has been 
brought out in this record can affect that act. 


The Supreme Court of Tennessee has apparently 
taken a different view of this question. The first case 
was: 


RAILROAD COMPANY v. HICKS. 


9 Bax., 448. 


This case was decided at the September Term, 1877, 
of the Supreme Court of Tennessee. The facts are: 
That the Knoxville and Kentucky Railroad Company 
was chartered February 25th, 1855, by an act granting 
exemption from taxation in express terms. The State 
of Tennessee had the statutory lien retained by the 
Internal Improvement Act of 1852 upon this road to 
secure certain bonds. The road defaulted, and was sold 
under the proceedings in the Chancery Court at Nash- 
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ville instituted under the act of 1870 to sell all the de- 
linquent roads. The purchasers organized a new com- 
pany and the sale was confirmed to it. This company 
claimed the old exemption. The question was not 


whether the old company had an exemption, for that 4 


was conceded; but whether it had been acquired by the 
new company. The Court held that it had, on the 
ground that by express terms the decree in the case 
under which the sale had been made, ordered and de- 
creed that the sale should “vest the purchaser with all 
the rights, privileges, and immunities” of the old com- 
pany. (9 semen, 453.) : 


The Court expressly dissented from Morgan v. Louis- 
iana (93 U. S., 217), upon the ground that the exemp- 
tion was a part of the charter, and could not be repealed 
by the Legislature; that it was something more than a 
personal privilege, which could not pass without a new 
legislative grant. (9 Bazt., 457.) 


Subsequently, and within less than six months, the 
same Court decided the case of Wilson v. Gaines, which 
is to be found in the same volume of the Reports with 
Railroad v. Hicks.* This case quoted extensively from 
and approved Morgan v. Louisiana, and explained Nail 
road v. Hicks. The Court said that the decree in that 
case was in pursuance of the Act of 1870, and eguiva- 
lent to a legislative grant. f 


® 9 Bax., 546. See this case, ante, p. 30. 
1 9 Bax., 551. 
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THE STATE v. RAILROAD. 


12 Lea, 584 (1883). 


The Nashville and North-western Railroad Company 
was incorporated in 1852, and its road was exempted 
from taxation for twenty-five years from its completion. 
It was sold like the other roads, and was bought by the 
Nashville and Chattanooga Railroad Company. 


The Court held that the exemption passed to the 
purchaser. The decision was put upon the ground that 
by the tenth section of the Act of 1870 (Acts 1870-1, 
Ch. 23) all “rights, privileges, and immunities” apper- 
taining to the franchises sold should vest in the pur- 
chaser; and because it was so decreed in ordering a sale 
of the road. (12 Lea, 585, 587.) 


The case of Railroad v. Hicks (9 Bax., 442) was ap- 
proved. 


In State v. Railroad, decided in 1887, the Court said 
that the immunities appertaining to the franchise sold 
passed under the special terms of the State's decree, ac- 
cording to State v. Railroad (12 Lea, 583). 


State v. Railroad, 2 Pickle (Tenn.), 440. 


As a matter of statutory interpretation, State v. Rail- 
road is unsound. Looking exclusively to the tenth sec- 
tion, as was done, and disregarding all other provisions 
of this act, it will appear that the “ privileges and immu- 
nities,” which it is provided shall vest in the purchaser, 


are such only as are appertaining to the franchise so sold. 
The only franchise sold was that essential to the opera- 
tions of the road, and an exemption-from taxation is in 
no just sense appurtenant or incident thereto. 


Railroad v. Hamblen County, 102 U. S., 277. 
Morgan v. Louisiana, 98 U. S., 228. 
Railroad Company v. Gaines, 97 U. S., 711. 


The rule of interpretation in these cases is well set- 
tled. It is, that an exemption from taxation is a per- 
sonal privilege of the very corporation specifically re- 
ferred to, and perishes with it, unless the express and 
clear intention of the law requires the exemption to 
pass as a continuing franchise to a successor. 


Memphis Railroad Co v. Commissioners, 112 U. S., 617. 
Morgan v. Louisiana, 93 U. S., 217. 

Wilson v. Gaines, 103 U. S., 417. 

L. & N. R. R. Co. v. Pal mes, 109 U. S., 244. 

Wilson v. Gaines, 9 Bart. (Tenn. ), 558. 


For an immunity from taxation by the State will not 


be recognized unless granted in terms too plain to be 


mistaken. 


Chicago, ete., Railroad v. Guffey, 120 U. S., 575. 


It was upon this prineiple that Railroads v. Gaines (97 
U. S., 711) was decided. The meaning which had been 
accorded to the word “privileges” in Humphrey v. 
Pegues (16 Wall., 244) was so qualified in Railroad v. 
Gaines by the words “for the purpose of making and 
using the road” as to defeat the claim of exemption. 
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And so in this case; the immunities granted are such 
only as appertain to the franchise sold, and an immunity 
from taxation is not one of them. 


Wilson v. Gaines, 9 Bazxt., 553. 
Morgan v. Louisiana, 93 U. S., 223. 


The true ground upon which the State decisions rest, 
and that upon which the Court understood them to 
stand, was that the decree of sale, being made pursu- 
ant to an act of the Legislature, was equivalent to a leg- 
islative grant. (9 Baæt., 457, 571.) 


ALL LEGISLATIVE EXEMPTIONS SINCE 1870 UNCONSTITUTIONAL. 


This brings up the enquiry, whether or not under 
the Tennessee Constitution of 1870 there can be a valid 
legislative grant of an immunity or exemption from 
taxation. The Constitution now in force was adopted 
March 26th, 1870. It requires all property to be taxed, 
and forbids the Legislature to grant any special “ rights, 
privileges, immunities, or exemptions” to any one.* 
It was therefore beyond the power of the Legislature 
to transfer an exemption by an act which, in effect, was 
a new legislative grant. The question has already been 
settled by this Court. 


LOUISVILLE AND NASHVILLE RAILROAD COMPANY v. PALMES. 


109 U. 8., 244. 


The Alabama and Florida Railroad Company was 
chartered by the State of Florida in 1853. Under the 


Constitution Tennessee, 1870, Art. II., 228; Art. XI., 28. 
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general internal improvement laws of that State, 
then in force, the road, fixtures, etc., were exempted 
from taxation for a certain term. A mortgage was 
executed on the road, and in 1872 it was sold under 
proceedings of foreclosure, and by mesne conveyances 


came to be owned by the Pensacola and Louisville } 


Railroad Company. An act, passed in 1872, provided ~~ 
that this Pensacola and Louisville Railroad Company ~ 
should hold the road exempt from taxation as the orig- 
inal company had done. In 1878, pursuant to judicial: =~ 
decrees, the title, rights, privileges, and immunities of 
the Pensacola and Louisville Railroad Company were 
transferred to the Pensacola Railroad Company, a 
company which had been chartered by the State of 
Florida in 1877, with express power to purchase this 
road. Acting under legislative authority, the Pensa- 
cola Railroad Company sold and conveyed to the Lou- 
isville and Nashville Railroad Company. This was 
the company claiming the exemption. 


The Court held that the claim could not be sustained. 
The Court held also that inasmuch as under the Con- 
stitution of Florida, adopted in 1868, there could be no 
original grant of an exemption from taxation to a rail-_ 
road corporation, it was impossible for the Legislature - 


to create a corporation capable of acquiring and holding 4 


property free from exemption; and that therefore the 
exemption never passed to the Pensacola Railroad Com- 
pany, or any of its assignees. 


r . 
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MEMPHIS RAILROAD COMPANY v. COMMISSIONERS. 


112 U. 8., 609. 


The Memphis and Little Rock Railroad was incor- 
porated by an act of the General Assembly of the State 
of Arkansas, passed January 11th, 1853. The twenty- 
eighth section of this act exempted the capital stock of 
the company from taxation, and also the road for twenty 
years from and after completion. The ninth section of 
this act empowered the company to borrow money “on 
the credit of the company and on the mortgage of its 
charter and works.“ Such mortgages were executed in 
1860 and 1871. 


In 1874 the present Constitution of Arkansas was 
adopted. It provides that all property shall be taxed, 
except such as may be used for certain named public 
purposes, such as schools, ete. 


In 1876 or 1877 the property franchises and charter 
of the company were sold under judicial proceedings 
instituted to foreclose the mortgage. Pierson and 
others became the purchasers at this sale, as trustees 
for the bondholders. April 28th, 1877, these bondholders 
executed certain articles of association whereby they , 
purported to re-organize as Memphis and Little Rock N 
Railroad re- organized.“ Pierson and his co-trustees 
conveyed the property purchased by them to this com- 
pany April 30th, 1877. The commissioners of the State 14 
of Arkansas appraised the road for taxation, and this 
bill was filed to enjoin them on the ground that the ex- 
emption had passed to the new association. It was 
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held that the exemption did not pass by the mortgnge 

of the original company’s charter to the purchasers at 
the judicial sale; ahd also that the appellant companys 7 <a 
not having become a corporate body until after the con- 
stitution of 1874 took effect, could not claim an exemp- 
tion. (P. 623.) 


ST. LOUIS, ETC., RAILROAD COMPANY v. BERRY. 


113 U. ., 466. 


The Legislature of Arkansas passed an act in 1853 
to incorporate the Cairo and Fulton Railroad Company, 
and with power also to consolidate with other roads. 
By the eleventh section of this act the capital stock of 
the company, and the road until it should pay ten per 
cent. interest, were exempted from taxation. § 


The Constitution adopted in 1868 forbade all legisla- 
tive grants of special immunities or exemptions. In 
1868, after this Constitution was in force, the Legis- 
lature passed an act to provide for a general system of 
incorporation, which, among other things, allowed rail -· 
road companies to consolidate. The Cairo and Fulton 
Railroad Company consolidated with the St. Louis and 
Iron Mountain Railroad Company in January, 1874, 
under the name of the St. Louis, Iron Mountain and | 
Southern Railway Company. This latter company ~~ 
claimed the exemption from taxation which had been 
granted to the Cairo and Fulton Railroad Company. 


The Court held that the consolidated company was 4 
new company, and one which did not come into exist- a 
ence until after the Constitution of 1868 had been 
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adopted; that it was therefore impossible for this new 
company to receive the exemption which the Cairo and 
Fulton Railroad Company had enjoyed, by transfer or 
otherwise. It will be observed that the charter act of 
1853 authorized such consolidations, and that the gen- 
eral act of 1868 also provided for the same. 


But it was held that this charter provision was avail- 
able only so long as it was permissible for the Legisla- 
ture to grant exemptions; and that a consolidation 
could not be effected under the Constitution of 1868 so 
as to carry or transfer the exemption. 


The ground of these decisions is that the real transac- 
tion in legal effect is nothing more nor less than an 
abandonment of the old charter and a grant de novo of 
a similar charter to so-called purchasers (112 CJ. &, * 
622); and this the Constitution of the State forbade. 7 24 


It may be argued that the State Court decided 
otherwise in the cases referred to,* but the answer to 
this is that the question is one of contract or no con- 
tract to be impaired, and consequently one which this 
Court will determine for itself; particularly as the State 
decision was rendered long after the rights of the par- 
ties accrued. 


Burgess v. Seligman, 107 U. S., 33. 
Bucher v. Cheshire R. N. Co., 125 U. S., 584. 
L. & N. R. R. Co. v. Pulmes, 109 U. S., 244. 
Vicksburg ꝙ C. R. R. Co. v. Dennis, 116 C. S., 667. 


* Ante, p. 30. 


And this is true, regardless of the nature of the deci- 
sion below. (109 U. S., 257.) 


RES ADJUDICATA. 


In Railroad v. Hamblen County (102 U. S.), an agreed 
case was made up to determine whether or not this road, 


then as now the property of the appellee, was taxable _ i” 


under the same laws of Tennessee, the validity of which 
are questioned in this case. The scheme of railroad 
taxation under these acts is substantially this: A 


Board of Assessors, appointed by the Governor, assess E 


all railroads for taxation, fixing the mileage and pro 


rata of the counties through which the road runs. The a 4 


Comptroller of the State then certifies the amount to 
be taxed in each county to the Clerk of the County 
Court of that county, who enters it upon the collector’s 
books.“ It will be seen from this that the tax sought. 
to be collected by Hamblen County was assessed by the 


State of Tennessee, and that Hamblen County was 1 : 


merely one of the instrumentalities through which this 
tax was collected. To all intents and purposes the deci- 
sion was a decision between the railroad and the State, 
and not merely a decision between the railroad and a 
county of the State. The same title and interest was 


in dispute. It is true that one of the grounds upon 4 


which the exemption is now claimed, namely, the 
twenty-year exemption under the act referring to the 
charter of the Nashville and Chattanooga Railroad 
Company, was not presented in that agreed case; but it 


was an agreed case, and could have been included, and 7 


Code Tenn., 1884, 3669; Acts Tenn., 1876, Ch. 78. 
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therefore the decision operates as an adjudication now. 
It certainly does as to all claims expressly made in that 
case. If that case was “ imperfect,” it was the railroad 
company’s fault alone. 


Dimock v. Revere Co., 117 U. S., 559. 
Dickson v. Wilson, 3 Howard, 57. 

Rolls Co. v. United States, 105 U. S., 733. 
Lindley v. Thompson, 1 Tenn. Chy., 272. 
Welch v. Harmon, 8 Yerg., 110. 

24 Howard, 333. 

5 Wallace, 580. 


THE SUPPLEMENTARY PROCEEDINGS AT NASHVILLE IN 1884. 


The appellee, however, having instituted this suit 
upon the idea that the “statement of the facts” in its 
case against Hamblen County (102 C. S.) was “‘imper- 
fect and limited,” has attempted to “perfect” the state- 
ment of facts in two ways: First, it has exhibited a 
number of decrees rendered by the Chancery Court at 
Nashville in the case wherein the road in controversy 
was sold. But it will be seen from an examination of 
the transcript of the record of the case of Railroad v. 
Hamblen County (102 U. S.), which is appended hereto, 
that all the material and important decrees were before 
this Court in that case. 


Post, page 52, side page 8. 
Post, page 54, side page 13. 


' The method pursued to circumvent the decision of 
this Court in Railroad v. Hamblen County was this: 


ai 


June 3d, 1884, or more than thirteen years after the 
sale and purchase (October 10th, 1871), the purchasers — 
at the sale, Messrs. McGhee and Wilson, filed a petition 
in the original case at Nashville. But before stating 
the nature of that petition, it should be remarked that 
the case in the Chancery Court at Nashville wherein 
this road was sold was known as The State of Tennessee 
v. The Edgefield and Kentucky Railroad Company and 
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All the delinquent railroads in Tennessee—and there 
were many of them—were joined as defendants in that 
one case, and for the reason that the act directing the 
liens to be enforced provided that it should be done. 


Acts Tenn., 1870-1, Ch. 28, p. 25. 


The result was that, while the case was at an end as 
to many of the roads many years ago, as to some it had 
to be retained to collect purchase-money and the like. 


So far as this road is concerned, the agreed case in 
Railroad v. Hamblen County acknowledges that all the 
purchase-money had been paid theretofore and proper 
conveyances then already made, and that agreement is 
dated April 16th, 1877. 


Trans. Railroad v. Hamblen County, p. 18. 
Appendiz to this brief, post, p. 59. 


This shows that so far as this railroad is concerned 
every thing (unless it may have been a decree of di- 
vestiture and vestiture in accordance with the decree 
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confirming the sale) had been done at least seven years 
before the “ petition was filed in the case. 


The petition was filed by the purchasers, Wilson 
and McGhee. No one was made defendant, neither was 
any sort of process issued thereon. It states in sub- 
stance that McGhee and Wilson in reality had bought the 
road for, and as the agents of, the appellee company ; 
that it furnished the money to pay for it, and had been 
running the road as owner since November 14th, 1871; 
that no decree divesting and vesting title had ever been 
entered, and it prayed for a decree to be entered by 
“their (the petitioners) consent,” to the end that the 
road might be decreed to the real purchaser, and that 
they might have a decree releasing them of all liabil- 
ity by reason of the execution of the bond signed by 
them for the purchase-money. 


This petition was filed June 3d, 1884, and June 6th, 
1884, the final decree was entered thereon. The appel- 
‘lee company was no party to that petition. Neverthe- 
less the “decree” provided that it should be vested 
with all the rights, powers, and privileges of the Cin- 
cinnati, Cumberland Gap and Charleston Railroad 
Company, and all legal and equitable rights incident 
thereto, as defined by former decrees of the court in 
this cause, and for the period prescribed by law. 


This “decree” vesting appellee with said privileges 
for the period prescribed by law is stated in the bill to 
bea period of ninety-nine years from and after the 
year 1855.“ (Trans., 20-1.) 


With respect to this “petition” and “decree,” we 
submit that in so far as they affect the rights of the 
State, the State should have had some sort of notice 
and an . g. to defend. The case had for many 
years been at an end. so far as all questions in which 


the State had an interest were concerned, as the de- 


cree” upon the petition shows. It recites on its face 
that the case wherein it was entered was lately pend- 
ing,” the implication being that it was not pending 
when the decree was entered. If Mr. McGhee and Mr. 
Wilson desired to consent for a decree to be rendered 
against them in favor of the appellee, no one else had 
any right to complain; but, when under cover of that 
consent decree against them, important rights of the 
State were attempted to be adjudipated, there should 
have been notice as in the case of an original bill—for 
that is what it really was—so as to afford the State an 
opportunity to defend. It is apparent that this was 
what the petitioners shunned. The petition was filed 
June 3d, and three days thereafter there was entered a 
final decree. 


But there is a saving clause in the decree itself. The 


privileges were decreed to be enjoyed for the period 
prescribed by law. Now, what was the period prescribed 
by law? It was no time at all. The Constitution for- 
bid the granting of an immunity from taxation for any 
length of time ; and, as a consequence, that was the pe- 
riod prescribed by law. 


CONCLUSION. 


The present case is nothing more than an attempt to 
evade the decision of this Court in Railroad v. Hamblen 
County, and escape from paying taxes to the State of 
Tennessee. Thus far the effort has been attended with 
success. But we now submit that upon more than one 
ground, as has already been shown, there is no good 
reason why this road should not be taxed like other 
property in Tennessee. 


Geo. W. PICKLE, 
Attorney-General of the State of Tennessee ; 


ALBERT S. Marks, 4 
Jonx J. VERTREES, 
WILLIAM O. VERTREES, a 
Counsel for Appellant. 


APPENDIX. 


TRANSCRIPT OF THE RECORD IN THE CASE 
—or— 


THE EAST TENNESSEE, VIRGINIA AND GEORGIA 
RAILROAD COMPANY, PLAIN- 
1 TIFF IN ERROR, 


—Vs.— 
HAMBLEN COUNTY. 


Filed October 24th, 1877, decided at the October Term, 1880, 
and reported as Railroad v. Hamblen County in 102 
U. S. Reports, 273; and by agreement made part of this 
Record, and re-printed herewith for convenience. 


See Transcript in P. P. Pickard, Comptroller of Tennessee, 
Appellee, v. East Tennessee, Virginia and Georgia Rail- 
road Company, filed April 5th, 1886, side page 49, for 

stipulation. 


TRANSCRIPT. 


Transcript of the records of a cause brought by. ap- 
peal of the plaintiff from the judgment of the Circuit 
Court of Hamblen County, and determined in the Supreme 
Court of Tennessee, ut its September Term, 1877, at Knox- 


ville, as follows, to wit: 


CAPTION. 
APRIL TERM, 1877. 


State or TENNESSEE, 
County or HamBLEN: 


Be it remembered, that at a regular term of the Circuit 
Court, begun and held for the county of Hamblen and State 
aforesaid, at the court-house in Morristown, on the third Mon- 
day of April, in the year of our Lord eighteen hundred and 
seventy-seven, it being the sixteenth day of said month, pres- _ 
ent and presiding the Hon. James G. Rose, Judge, etc., off 
the Second Judicial Circuit for said State, and who is as- 
signed by law to hold said court, when and where the follow- 
ing proceedings were had and entered of record, to wit: 


Tun East TENNnesses, Vem AND 
Gsoreta RarroaD CoMPANY Agreed G 


v. 
Humm County. 


ar ee 


BOND OF PLAINTIFF. 


2 We acknowledge ourselves indebted to Hamblen 
County, the defendant in the above suit, in the sum of 
two hundred and fifty dollars, to be void on condition that 
the East Tennessee, Virginia and Georgia Railroad Company 
prosecutes an action in the form of aneagreed case this day 
commenced against said Hamblen County in the Circuit 
Court of Hamblen County, with effect, or if payment of all 
costs and damage, incident on failure thereof, and pay all 
costs which may at any time be adjudged against them. 
Witness our hands and seal this 16th day of April, 1877. 
Tue E. T., Va. & Ga. R. R. Co., 
By R. M. Barton, Atto. 
Ros’t M. Barton, Security. 
(Endorsed :) Filed April 16th, 1877. 
T. C. Carn, Clerk. 


BOND OF DEFENDANT. 


We acknowledge ourselves indebted to the East Tennessee, 
Virginia and Georgia Railroad Company, the plaintiff in the 
above suit, in the sum of two hundred and fifty dollars, to be 
void on condition that the county of Hamblen defends an 
action pending in the form of an agreed case this day com- 
menced by said East Tennessee, Virginia and Georgia Rail- 
road Company, in the Circuit Court of Hamblen County, 
with effect, or if payment of all costs and damages incident 
on failure thereof, and pay ull costs which may at any time 


be adjudged against them. 
Witness our hand and seal this 16th day of April, 1877. 
8 W. A. Howsg 1, 
Chairman for Hamblen County. 
(Endorsed :) Filed April 16th, 1877. 
T. C. Cam, Clerk. 
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AGREED FACTS. 


Tue East TENNESSEE, VIRGINIA AND 
Gegoreta RAU ROAD ComMPANY 
v. 
HaMBLEN Covunry. 


Agreed Case 


To the Hon. James G. Rose, Judge, ete., holding the Circuit Court 
for Hamblen County: 


The plaintiff and defendants, for the purpose of securing 
the settlement of legal difficulties that have arisen between 
them, agree upon the fullowing state of facts: 


On the 18th of November, 1853, the Legislature granted 
to Wm. Houston, Hugh Graham, and others, and their asso- 
ciates who should become stockholders, a charter incorpo- 
rating them a body corporate and politic, under the name 
and style of the Cincinnati, Cumberland Gap and Charleston 
Railroad Company, with succession for ninety-nine years, 
which charter is here referred to as a part of this agreed 
case, as published in the pamphlet Acts of 1853-4, Pages 645 
to 648, inclusive. 


By the sixth section it is provided: “That whenever said 
company shall have completed that part of said road to Cum- 
berland Gap to the East Tennessee and Virginia Rail- 
road, or to the southern boundary line of the State of 4 
Tennessee, they shall have all the rights and privileges 
conferred by this charter for the period of ninety-nine years.” 


By the eighth section it is provided: That said company 
shall be, and they are hereby vested with all the rights, pow- 
ers, and privileges, and subject to all the restrictions and lia- 
bilities of the Nashville and Louisville Railroad Company, 
except — provided for in this charter.” 


3 


The charter to which reference is here made as a part of 
the charter of the Cincinnati, Cumberland Gap and Charles- 
ton Railroad Company, was granted by the Legislature of 
Tennessee on the 9th of February, 1850, and is here referred 
to and made a part of this agreed case, as published in the 
pamphlet Acts of 1849-50, pages 239 to 254, inclusive. 


By the fortieth section of said act it is enacted: “That the 
capital stock in said company, the dividends thereon, and the 


roads and fixtures, depots, work-shops, warehouses, and ve- 


hicles of transportation belonging to the company shall be 
forever exempt from the taxation in each and every of the 
said States of Tennessee and Kentucky; and it shall not be 
lawful for either of the said States, or any corporation 

5 or municipal police, or other authority thereof, or of 
any town, city, county, or district thereof, to impose 

any tax on any such stock or dividends, property or estate: 
Provided, The stock or dividends, when the said dividends 
shall exceed the legal interest of the State, may be subject to 
taxation by the State in common with and at the same rate 
as money at interest or interest thereon; and when the State 
shall impose a tax on the dividends declared in favor of the 
stockholders of the company, the tax shall extend only to 
*such proportion of the said dividends and capital stock as 
the part of the road in that State shall bear to the whole 
road, from the profits of which the said dividends have arisen, 
which tax, when imposed, shall be retained by the company 
out of the dividends, and paid to the State; but no tax shall 
be imposed so as to reduce the part of the dividends to be 
received by the stockholders below the legal interest of the 


State.” 


Under the charter so granted to Wm. Houston and others, 
stock was subscribed, and the Cincinnati, Cumberland Gap 
and Charleston Railroad Company was formed, the road sur- 
veyed and located, and that part of said road lying between 
Morristown, Hamblen County, and Wolfe Creek, in Cocke 
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County, built, ironed, and equipped, and for a time was run 
by said company, the Cineinnati, Cumberland Gap 

and Charleston Railroad Gompairy. The road from 6 
Wolfe Creek to the North Carolina line has not yet 

been built. To enable the company to build, iron, and equip 
said section, together with some masonry of the bridge of 
Holston, the company, under special acts of the Legislature 
of Tennessee, and under the General Internal Improvement 
Acts of 1852, borrowed from the State coupon bonds to the 
amount of $1,373,000, on which interest had accumulated, 
which said company was bound to, but did not pay, amounting 
on the 30th of January, 1871, to the sum of $284,198.52, making 
the sum due to the State on account of said loans on the 30th 
of January, 1871, one million six hundred and fifty-seven 
thousand one hundred and eighty dollars and fifty-two cents 
($1,657,108.52), to secure the payment of which a lien was 
retained by the statutes authorizing said loans of bonds by 
the State upon all the property, real and personal, stock and 
franchises, of said railroad company. The company failing 
to pay the interest on said bonds, the Legislature 

passed a law giving to the Chancery Court at Nash- 7 
ville jurisdiction of all questions arising upon said 

loans by the State to the various railroad companies in the 
State, which act, approved on the 22d of December, 1870, as 
well as the act approved July 5th, 1870, are here expressly 
referred to as a part cf this agreed case. The bonds of the 
State were loaned to said Cincinnati, Cumberland Gap and 
Charleston Railroad Company, under the provisions of the 
General Internal Improvement Act of 1852 and the laws 
amendatory thereof, all of which are referred to and mace a 


part of this agreed case. 


On the 20th of July, 1871, the State of Tennessee filed a 
bill under the provisions of the Act of December 22d, 1870, 
in the Chancery Court at Nashville, against the Cincinnati, 
Cumberland Gap and Charleston Railroad Company, and 
the stockholders of said company (together with other rail- 
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road companies and stockholders and others), seeking to en- 
force the lien of the State and secure the payment of the in- 
terest, due on said bonds, and the redemption and payment 
of the bonds. The jurisdiction of the Court was accepted, 
the rights of the parties ascertained by proper references, 
and, on hearing, the following decrees were pronounced, to 


wit: 


Tue State or TENNESSEE 
v. 
Tue EpGerieLp AND Kentucky RAILROAD CoMPARY, 
CINCINNATI, CUMBERLAND GAP AND CHARLESTON 
RAILROAD COMPANY, AND OTHERS. 


Be it remembered that on the 25th day of March, 

8 1871, before the Hon. E. H. East, Chancellor, this cause 
came on to be heard as to the Cincinnati, Cumberland 

Gap and Charleston Railroad Company, upon the complain- 
ant’s bill, and answer and demurrer of the defendant (the 
said Cincinnati, Cumberland Gap and Charleston Railroad 
Company), and judgment pro confesso entered against the 
stockholders and unknown creditors of said company, and 
all other persons made defendants to the bill who have not 
made defense, the said railroad company and its stockholders 
being represented by their solicitors; and it is agreed by the 
parties, by their solicitors, that the State of Tennessee has 
issued to the Cincinnati, Cumberland Gap and Charleston 
Railroad Company its coupon bonds to the amount of one 
million three hundred and seventy-three thousand dollars 
(81, 378, 000.00) in aid of said company; that the State of 
Tennessee has funded the interest upon past-due coupons 
upon said bonds by issuing in aid of said company thirty-one 
thousand six hundred and eighty dollars of her bonds in 
funding said interest (831, 680.00), making the debt and prior 
lien of the State due from the Cincinnati, Cumberland Gap 
and Charleston Railroad Company one million four hundred 
and four thousand six hundred and eighty dollars (81, 404, 
680.00), and that the interest due to the State thereon to the 
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Ist day of January, 1871, is the sum of two hundred and fifty- 
two thousand five hundred and twenty-eight dollars 

and fifty-two cents ($252,528.52), making the sum total 9 
due from the said defendant to the complainant, up to 

the let day of January, 1871, of one million six hundred and 
fifty-seven thousand one hundred and eight dollars and fiſty- 
two cents ($1,657,108.52). The Cincinnati, Cumberland Gap 
and Charleston Railroad Company and its stockholders ther 
in deny the right of the State of Tennessee to sell its road, 
property, franchises, and privileges until said bonds issued 
by the State fall due and payable; but by consent of parties 
it is agreed that said company is insolvent and unable to pay 
said debt due the State of Tennessee, or to pay interest due 
thereon and falling due; and it is farther agreed that the 
State of Tennessee has a lien upon all the property and fran- 
chises of said company for said debt and interest; and said 
railroad company and its stockholders, believing that it is 
the interest of the State of Tennessee, said company, its 
stockholders, and all others interested in said railroad com- 
pany, that it should be sold with all the franchises and 

privileges of said company, the said company andits 10 
stockholders, therefore, assent to a sale of the said 

railroad and all the property, real and personal, and right of 
way, and franchises and privileges of said company, and the 
interest of the stockholders and all other persons, their heirs, 
assigns, and successors, upon the condition that the pur- 
chaser thereof shall keep up, maintain, operate, and run said 
railroad as a public railroad, operated by steam-power in 
the same manner that the said road is now run and opera- 
ted—that is to sav, by at least one trip daily, Sunday ex- 
cepted, each way over said road, by an engine and one or 
more passenger-cars, and such other cars as the transporta- . 
tion of freight or passengers offered on said road may re- 
quire. And the right is hereby expressly reserved to the 


present stockholders of said compauy, or any one or of 4 


them, to compel the execution of said condition and duties 
and obligations of such purchaser or purchasers, his or their. 
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heirs, successors, or assigns, in regard to said obligations and 
deputations hereinbetore set forth. 


And by consent it is further ordered and decreed by the 
Court that the Cincinnati, Cumberland Gap and Charleston 
Railroad Company, or any one or more of its stockholders, 

may purchase said railroad and the property, fran- 
11 chises, and privileges of said company, within ninety 

days from the confirmation of the Master’s report or- 
dered by this decree, at the present minimum value of the 
said railroad and its franchises, payable in the legally issued 
bonds of the State of Tennessee or any issue of bonds, or to 
sell to other parties on the same terms and conditions, the 
bonds to be paid under the provisions and restrictions of the 
Act of December 21st, 1870. But because it does not ap- 
pear to the Court what is the minimum value of the prop- 
erty and franchises of said company, payable in the bonds of 
the State, it is therefore by consent ordered and decreed by 
the Court that the Clerk and Master of the Court hear proof 
and report what is the fair and reasonable present minimum 
value of the property and franchises of the said Cincinnati, 
Cumberland Gap and Charleston Railroad Company payable 
in the bonds of the State of Tennessee, and also payable in 
cash, and make his report to this Court. But on suggestion 
of the complainant’s counsel, and by consent, it is ordered 
and decreed that said sale and purchase, as above provided 
for and agreed to, shall not be at less minimum value than 
seven hundred thousand dollars ($700,000.00) in the bonds 
of the State of Tennessee, with the coupons attached from 

and after the Ist day of January, 1871; and by con- 
12 sent it is further ordered and decreed by the Court 

that upon the confirmation of the Master’s report, as 
the same may be modified by the Chancellor, if said railroad 
company, or its stockholders, or any one or more of them 
fail to purchase, or to sell to other parties, as herein hereto- 
fore agreed upon in this decree, within ninety days from said 
confirmation, at the minimum value of the said company’s 


road, property, franchises and privileges, as fixed by said re- 
port, and as modified by the Chancellor as to value, Which 
shall not be less than sexen, hundred thousand dollars ($700,- 
000.00) in the bonds of the State of Tennessee, then the 
Commiesioners, on behalf of the State, may sell all the 

erty and franchises of the Cincinnati, Cumberland Gap and 
Charleston Railroad Company to the best advantage, either 
at public or private sale, or, at their discretion, to sell the 
debt of the State against said railroad company. 


And by consent it is further ordered and decreed by the 
Court that the rights of action that the said railroad com- 
pany may have against any other company, or person or 
persons, is hereby reserved to the said Cincinnati, Cumber- 
land Gap and Charleston Railroad Company. 


And by consent it is further ordered and decreed by the 
Court that the costs of making respondent a party 
defendant in this cause, and all the cost incidentto 138 
this proceeding as to respondent, shall be paid out of 
the proceeds of the sale of defendant’s road. 


Tue STATE or TENNESSER 


V. 
THe EpGerieLp AND Kentucky RA nOAD Company, 
CINCINNATI, CUMBERLAND GAP AND CHARLESTON 
RAILROAD CoMPANY, AND OTHERS. 


Be it remembered that on the 8th day of April, 1871, be- 
fore the Hon. E. H. East, Chancellor, this cause came on for 
final hearing as to the defendant, the Cincinnati, Cumber- 
land Gap and Charleston Railroad Company, its stockhold- 
ers, and all other persons made defendants, upon the report 
of the Clerk and Master, made in obedience to a former de- 
cree in this cause, and the exceptions thereto filed by the 
solicitors of the defendant, the Cincinnati, Cumberland Gap 


ee 


and Charleston Railroad Company, which report is in the 
following words and figures, to wit: 


(Without copying the report of the Clerk and Master en- 
tire, it is sufficient to state that the report showed that he 
had taken the depositions of witnesses, as directed in the 
foregoing decree, as the basis of his report, from which he 
reports that the reasonable present minimum value of the 
property and franchises of the Cincinnati, Cumberland Gap 
and Charleston Railroad Company was $700,000.00 in the 

bonds of the State of Tennessee, and $448,000.00 as 
14 its minimum cash value. To this report the company’s 

solicitors filed exceptions, but the exceptions were 
overruled, and the report confirmed, as appears from the fol- 
lowing, which is the action of the Court in the premises :) 


And after argument of counsel, and mature consideration 
of the Court, it is ordered, adjudged, and decreed by the 
Court that said exceptions be overruled, and the said report 
of the Clerk and Master be, in all things, confirmed, fixing 
the minimum value of the Cincinnati, Cumberland Gap and 
Charleston Railroad, with its irons, equipments, right of way, 
real and personal property, franchises and privileges of the 
Cincinnati, Cumberland Gap and Charleston Railroad Com- 
pany, at seven hundred thousand dollars ($700,000.00), pay- 
able in the bonds of the State of Tennessee, with the cou- 
pons attached of and after the Ist day of January, 1871, the 
Chancellor being of the opinion from said report that the pres- 
ent minimum value of the same in cash is four hundred and 
forty-eight thousand dollars ($448,000.00), and in bonds of 
the State, with coupons attached as aforesaid, is seven hun- 
dred thousand dollars ($700,000.00). The Court therefore so 

ordered, adjudged, and decreed. And it is further 
15 ordered, adjudged, and decreed by the Court that the 
defendant, the Cincinnati, Cumberland Gap and 
Charleston Railroad Company, or any one or more of the 
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stockholders, shall have the privilege for ninety days from 


the date of this decree of purchasing the said railroad aud a 


all the property, real, personal, and mixed, and the franchises 
and privileges of said railfoad company, for even hundred 
thousand dollars, payable in the bonds of the State of Ten- 
nessee, witli the coupons attached of and after the let day of 
January, 1871, or selling the same to other parties within 
said ninety days for the like amount in bonds, with said 


coupons attached, as provided for in the consent decree in a 


this cause, and under the terms, conditions, restrictions, and 
liabilities contained in said decree. And if said company 
fail to make said purchase, or any one or more of its stock- 
holders fail to purchuse as aforesaid, and if said company 
fail to sell to other parties as aforesaid within ninety days 
from this date as aforesaid, and under the conditions, liabili- 
ties, and restrictions as aforesaid, which are fully set forth in 
said former decree, then the Cammissioners of the State 
may sell as directed in said former decree.” Upon which 
the Commissioners appointed for the sale of delinquent 
railroads huving offered said road, property, and fran- 16 
chises for sale, and no bid being made for the Cincin- 

nati, Cumberland Gap and Charleston Road, except the bid 
of C. M. McGhee for himself, R. T. Wilson and associates, 
which bid was in the words and figures following, to wit: 


4 To the Commissioners for the Sale of Delinquent Railroads for . 
the State of Tennessee: 


„I hereby propose, upon the part of myself, R. T. Wilson, 
and associates, to pay ($300,000) three hundred thousand 
dollars in bonds of the State of Tennessee, with January 
(1871) coupone attached, for the Morristown, or Cincinnati, 
Cumberland Gap and Charleston Railroad. For and in con- 
sideration I expect a full and perfect title to the road, includ- 


ing the State’s interest, franchises, and privileges. I will, a 


within a few days, pay one-fourth of the amount and execute ~~ 
proper bonds for deterred payments; I will require sufficient 2 


* 
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time to allow the bonds for the first payment to be sent me 
from New Vork. Yours respectfully, 
„C. M. MeGnxx. 
“ Nashville, October 10th, 1871. 
„C. M. McGues.” 


Which proposition of purchase was accepted by the Com- 
missioners in the following words and figures, to wit: 


‘‘ NASHVILLE, Oct. 10, 1871. 
„The Commissioners accept the proposition of C. M. Me- 
Ghee and R. T. Wilson & Co., provided the same will 
17 be complied with in ten days. By order of the board. 
“Ep. R. PENNEBAKER, 
“ Secretary Board of Commissioners.” 


A sufficient bond was executed by C. M. McGhee, R. T. 
Wilson, Jo. Jaques, and R. C. Jackson. This sale was re- 
ported by the Commissioners to the Court, and was on the 
19th day of October confirmed by the Court by decree, in the 
words following, to-wit: 


* * * “which report being seen, heard, and fully un- 
derstood by the Court, and not excepted to, is in all things 
confirmed ; and it appearing to the satisfaction of the Court 
that the sales of the Knoxville and Kentucky, and the Cin- 
cinnati, Cumberland Gap and Charleston Railroad, with 
their property and franchises, have been made by the Com- 
missioners in conformity with the previous decrees, it is 
therefore ordered, adjudged, and decreed that these said sales 
be confirmed, and that the Commissioners retain the bonds 
and collect the residue of the purchase-money as the same 
fulis due, and, when the same is fully paid, make title to the 
purchasers according to the terms of the contract and for- 
mer decrees of this court. It is further ordered and decreed 
by the Court that the purchaser be at once put in possession 
of these roads, severally bought by them, with all the prop- 
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erty, franchises, and effects so bought by them as 2 
and for this purpose, if necessary, the Clerk and Master 


is hereby ordered and direpted, upon the application 18 4 


of either of said purchasers, to issue a writ of posses- 

sion, or writs of possession, directed to the sheriff of the 
several counties in this State through which the roads may 
run, or in which any part thereof, or of the property sold 
may be, directing said sheriff to put the purchasers in pos- 
session of such property at once, and make return of his 
action to this court. It is further ordered, adjudged, and 
decreed that all the acts of the Commissioners in reference to 
to said sales be, and the same are hereby approved, sanc- 
tioned, and ratifiel by the Court.” * * * * # 


The purchase-money has all been paid to the State, and 
proper conveyances made according to the terms of contract 
and decrees of court hereinbefore cited. The purchasers, C. 
M. McGhee and R. T. Wilson, have sold and by proper con- 
veyances conveyed said railroad property, stock, and fran- 
chises so purchased by them to the plaintiff, The East Ten- 
nessee, Virginia and Georgia Railroad Company, and they 
are now the owners thereof, and are keeping up said road 
and running it as a railroad, as common carriers of freight, 
passengers, and the public mails. The section of road from 
Wolfe Creek to the North Carolina line has not yet been 
completed, so that neither the Cincinnati, Cumber- 
land Gap and Charleston Railroad Company northe 19 
present owners have completed the road from the in- 
tersection with the East Tennessee, Virginia and Georgia 
Railroad (formerly the East Tennessee and Virginia Rail- 
road) to Cumberland Gap, or to North Carolina line, lacking 
four miles of reaching the line; nor has any muterial part of 
the road north of Morristown been built. The distance of 
road really completed and now used by the plaintiff as a rail- 
road is about forty miles. The plaintiff, owning and operat- 
ing the line of railroad from Chattanooga to Bristol under 
their charter, have accepted the terms tendered by the Act of Ss 
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1875, Ch. —, approved March 24th, 1875, and make the re- 
turn of gross earnings, upon which the plaintiff pays one 
and one-half per cent., as provided in said statute, in lieu of 
all other taxes. But in this return the plaintiff does not in- 
clude the receipts upon the Cincinnati, Cumberland Gap 
and Charleston Railroad, as the pluintiſt operates and runs 
that road under the charter which they purchased as afore- 
said, as a separate and distinct road. Under their charter so 
purchased the plaintiff did not report to the Comptroller, in 
pursuance of the provisions of the Act of 1875, Chapter 78, 
which is here made a part of this agreed case, as published 
in the pamphlet Acts, pages 100 to 105, inclusive. Under the 

provisions of said act the Governor appointed John 
20 llelms, , Commissioners, who in the discharge 

of their duties assessed the value of the Cincinnati, 
Cumberland Gap and Charleston Railroad from Morris- 
town to Wolfe Creek, in Cocke County, at the sum of $200,- 
000, being the sum of $5,000 per mile, and showed in their 
report that eight miles of said road lie in Hamblen County, 
making the assessed value of the road, or that part that lies 
in Hamblen County, to be the sum of $40,000, which the 
Comptroller certified to the Clerk of the County Court of 
Hamblen County, as required by said act, and ander the pro- 
visions of the act the Clerk of the County Court upon such 
assessed value fixed the amount of the county tax as laid by 
the court, ascertaining and fixing the amount of said tax at 
the sum of $280.00. 


By the seventeenth section of the act incorporating the Lou- 
isville and Nashville Railroad Company, the said company is 
allowed, among other charges, to charge as follows: * * 
The charge for transportation for heavy articles shall not 
exceed thirty-five cents per hundred pounds fur every 100 
miles.” This fixes the maximum rate to be charged on this 
road for the transportation of “heavy articles.” The dis- 
tance between Morristown and Wolfe Creek, the termini of 
this road, is forty miles. ‘The charge for the transportation 
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of heavy articles between these points or termini has never 
been as low as fourteen cents per hundred pounds. 

It is agreed that there are eight miles of said road lying 21 
in said county of Hamblen, and that the valuation per 

mile is not excessive, and that for said year 1875 the county tax 
for Hamblen County was fixed at seven mills on the dollar. We 
agree that the time allowed the Cincinnati, Cumberland Gap 
and Charleston Railroad Company by the terme of its char- 
ter, and all amendments thereto, in which to complete said 
road, had expired prior to the passage of the Act of 1875, tax- 
ing railroads, and before the filing of the bill for the sale of 
the road and franchises under the provisions of the Acts of 
December 2d, 1870, and July 5th, 1870, before referred to. 
No steps have been taken or proceedings instituted by the 


State by quo warranto or scire facias to annul and declare 


void the charter and franchiaes of the Cincinnati, Cumber- 
land Gap and Charleston Railroad Company, so sold by the 
State and purchased by' McGhee, Wilson, etc., the vendors 
of this plaintiff. It is further agreed that the terminus of 
the road at Wolfe Creek is the nearest connecting point to 
the terminus at the State line, at which a connection with the 
stage line or road can be made, and that at present there is 
no railroad constructed in North Carolina connecting with 
the plaintiff’s road at the State line. All facte stated in the 
foregoing agreement we agree upon as true, reserving 

to each party the right to object to any fact stated as 22 
not relevant to the issues presented that would, by the 

laws of evidence, be available if the same were presented by 
proof, oral or written, on a regular trial. 


The plaintiff, the East Tennessee, Virginia and Georgia 
Railroad Company, claim and maintain before the Court that, 
as the State, in the enforgement of her mortgage lien created 
by statute, in her own courts, had procured to be sold, and 
did, through her legally appointed Commissioners, sell to the 


plaintiff’s vendors the road, rolling-stock, equipments, prop- a 
erty, and franchises of the Cincinnati, Cumberland Gap and 
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Charleston Railroad Company all the rights and privileges 
conferred by the charter upon said railroad company, includ- 
ing the exemption from taxation by the State, counties, and 
municipal corporations, the plaintiff holds said property ex- 
empt from all taxes, and that the Act of 1875, Chapter 78, 
above mentioned, did not authorize said Commissioners to 
make any assessment of said road and property, and the 
plaintiff is not bound to pay said tax; nor is the plaintiff’s 
property liable to be assessed for taxes under the laws of 
Tennessee, all acts of the Legislature assuming the right to 
tax suid property being unconstitutional. 


And the defendants, the justices of Hamblen County, 
23 maintain and aver that the “immunity ” from taxation 
was u privilege or “immunity” conferred upon the 
Cincinnati, Cumberland Gap and Charleston Railroad Com- 
pany, coupled. with a condition precedent, and to be enjoyed 
by it only upon compliance with that condition, which was 
the completion of its road from Cumberland Gap to the East 
Tennessee and Virginia Railroad, or to Paint Rock, and that 
since neither said company, the present plaintiff, or its ven- 
dors have complied with said condition, they are not entitled 
to the exemption. They maintain that another condition 
imposed upon said railroad company was that it should not 
charge higher rates of freight on heavy articles than thirty- 
five cents per hundred pounds per hundred miles; that the 
plaintiffs and their predecessors in ownership of this road 
have uniformly charged a higher rate than this on such arti- 
cles, and have therefore forfeited any right to the enjoyment 
of this immunity. They maintain that the Legislature of 
Tennessee is not, and was not, authorized by the Constitution 
of 1834 to exempt this speciea of property from taxation, and 
that for these reasons they ought not to be inhibited from 
collecting taxes from plaintiif. 


We agree that the costs of the cause shall abide the decis- 
ion of the Court. If the Court is of opinion that the plain- 
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tiff is not liable for the tax, judgment shall be entered for 
costs against the county of Hamblen, and a prohibition 
against further efforts to collect the tax. If the Court 24 
is of opinion that the company is liable for the taxes, 93 
judgment shall be entered for the $280 and the costs in favor = 
of the county against the company. 
Tue E. T., Va. & Ga. R. R. Co., 
By Ros’t M. Barton, Counsel and Attorney. 


Tue Justices oF HamBien County, 
By J. C. Hopegs, Attorney. 


The foregoing is a true and bona fide case, the facts of which 
are agreed upon for the purpose of determining a real con- 
troversy and settling the rights of the parties. 

Ros’t M. Barron, 4 

Attorney for ZE. T., V. § Ga. R. R. Co. — 1 

W. A. Howat, 1 

Chairman of the Court of Hamblen County. 


Sworn to and subscribed before me this April 16th, 1877. 
T. C. Cam, Clerk. 
(Indorsed :) Filed April 16th, 1877. 
T. C. Cain, Clerk. 


Saturpay, April 21st, 1877. 


Tue East TaxnessEe, VIRGINIA AND 
Grorera RaLAnOAD Company Agreed Case. 


v. 
HamsBien County. 


This case being reached upon the docket for trial, the 
agreed state of facts was submitted to the Court, and the 
Court, not being fully advised in the premises, is pleased to 
hold the case under advisement until the next term of this 
Court. | : 
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25 STATE OF TENNESSEE, 
HAamMBLEN County: 


Be it remembered that at a regular term of the Circuit 
Court, begun and held for the county of Hamblen and State 
aforesaid, at the court-house in the town of Morristown, on 
the third Monday of August, in the year of our Lord eighteen 
hundred and seventy-seven, it being the twentieth day of 
said month, present and presiding the Hon. John A. McKen- 
ney, Judge, etc., of the First Judicial Circuit, presiding by 
interchange with the Hon. J. G. Rose, Judge, etc., of the 
Second Judicial Circuit of said State, when and where the 
following proceedings were had and entered of record, to wit: 


Tne East TENNESSEE, VIRGINIA — 
* ° 
GeorGia RAILROAD CoMPANY Agreed Case. 


v. 
HamBLen County. 


In this case, which was submitted to the Honorable Court 
at last April term, and argued by counsel and held under ad- 
visement, Hon. James G. Rose being upon the bench, presid- 
ing for this purpose, delivered his opinion, which is in the 
words and figures following: 


The Cincinnati, Cumberland Gap. and Charleston | 
26 Railroad Company was chartered by Act passed No- 
vember 18th, 1853. (Acts 1853-4, Ch. 301, p. 645.) 
The eighth section provides: That said company shall be, 
and they are hereby vested with all the rights, powers, and 
privileges, and subject to all the restrictions and liabilities of 
the Nashville and Louisville Railroad Company, except where 
otherwise provided for in this charter.” Plaintiff insists that 
this eighth section has reference to an existing charter, and 
that the fortieth section thereof exempts the corporate prop- 
erty, capital stock, etc., of the company from taxation, which 


is thus made a part of the charter of the Cincinnati, Cum- 
berland Gap and Charleston Railroad Company. (Acts 1849- 
50, Ch. 76, pp. 229-254.) The statute last referred to was 
passed by the Legislature of Tennessee February 9th, 1850, 
looking to the connection of Nashville and Louisville by rail. 
The fitty-firet section of this act provides: 


‘That this act shall become a law whenever the State of 3 


Kentucky may enact the same, for the same purpose, with 
such modifications and amendments as they may deem right, 
not inconsistent with the provisions hereof,” etc. 


It is apparent from this, the closing section of the Act of 
February 9th, 1850, that the act did not, nor was it in- 
tended to take effect immediately. It was expressly 27 
provided, on the face of the act itself, that it was not 
to become a law until the “State of Kentucky enacted the 
same for the same purpose,” without material modifications. 
The operation of the act in Tennessee was made to depend 
on its adoption in Kentucky. Now, was this Tennessee char- 
ter adopted in Kentucky? Our legislation, reported cases, 
and legal history show that it was not. The Kentucky Leg- 
islature, on March 5th, 1850, passed a charter of its own for 
the contemplated railroad, differing most materially from the 
Tennessee charter. Under the Tennessee act, the style of the 
company was to be the Nashville and Louisville Railroad 
Company, was to have succession for ninety-nine years, and 
its capital stock and property was to be exempt (fortieth sec- 
tion) from taxation. Under the Kentucky act,-the style of 
the company was to be the Louisvilleand Nashville Railroad 
Company, was to have succession for nine hundred and 
ninety-nine years, and its property was not exempt from tax- 
ation. These were very material differences. The Kentacky 
act contained provisions wholly inconsistent with the 
Tennessee act; and the Legislature of Tennessee, rec- 28 
ognizing this fact, passed a statute adopting the Ken- 
tucky charter in this State, granting right of way, etc. (Acts 
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1851-52, Ch. 23, pp. 28, 29.) This latter statute is a legisla- 
tive abandonment of the charter granted at its prior session. 
It is a part of our legal history that the company was organ- 
ized under the Kentucky charter, which contains no exemp- 
tion from taxation. (See Louisville and Nashville Railroad 
Company v. The State of Tennessee ct al., 8 Heis., 663.) The 
conclusion reached in that case is that the property of that 
company is taxable. Now, the eighth section of the Cincin- 
nati, Cumberland Gap and Charleston Railroad Company 
provides that that company shall be vested with all the rights, 
powers, and privileges of the Nashville and Louisville Rail- 
road Company. To what does this eighth section refer? 
The agreed case states that it refers to the Tennessee act 
above mentioned, passed February 9th, 1850. If it refers to 
the Kentucky charter, under which the road was built and 
now operated, it would not avail plaintiff in this case, as 

that charter contains no exemptions from taxation (8 
29 Heis., p. 663); but if it refers to the Tennessee act, 

passed February 9th, 1850, does it leave the plaintiff 
in any better situation? The Tennessee act was only a pro- 
posed charter; it was tendered to a company as a charter on 
certain conditions; it was to take effect and become a law on 
a certain event. But no company ever accepted it or organ- 
ized under it; the event on which it was to become a law 
never took place. There is not, and never was in this State, 
a “Nashville and Louisville Railroad Company;” hence, the 
eighth section in question, in referring in terms to the Nash- 
ville and Louisville Railroad Company, refers to a company 
that never existed in fact, was never organized, and therefore 
never possessed any such supposed “ rights, powers, and privi- 
leges as is assumed in said eighth section. 


It is insisted, however, that the said eighth section has the 
legal effect to vitalize the Act of February 9th, 1850, and to 
confer the rights, powers, and privileges therein enumerated 
on the Cincinnati, Cumberland Gap and Charleston Railroad 
Company. I do not assent to this view. The Act of Febru- 
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ary 9th, 1850, proprio vigore, never took effect as a statute; 
no company ever accepted it; the Legislature aban- 
doned it and granted a different charter, and thatbefore 80 
the enactment of the said eighth section in question. 

If the said eighth section had, in terms and by apt words, 
conferred on the Cincinnati, Cumberland Gap and Charies- 
ton Railroad Company “all the rights, powers, and priv: 
leges mentioned in an act passed February 9th, 1850, entitled = = 
An Act to Incorporate the Nashville and Louisville Railroad . ~ 
Company,” or if it had used words of equivalent import, it 
would have been sufficient. But it does nothing of the 
kind. It does not, in terms, refer to any statute. It assumes 
the existence of a railroad company which never existed; it 
assumes that such company possessed certain rights, powers, 
and privileges, which, for want of existence in fact, it could 
not possess; it further assumes that such railroad company 
derived said rights, powers, and privileges from a supposed 
charter, which in fact never went into force as a stat- 

ute. I am, therefore, of opinion that judgment on 31 
the case agreed should be rendered for the defend- 

ant, unless the Court is concluded by an admission of de- 
fendant. 


The agreed case substantially admits that the fortieth sec- 
tion of the Act of February 9th, 1850, is a part of the char- 
ter of the Cincinnati, Cumberland Gap and Charleston Rail- 
road Company. But, in my view, the said Act of February 
9th, 1850, vever had the force of law; and, if so, the said 
fortieth section is no part of the charter of the Cincinnati, 
Cumberland Gap and Charleston Railroad Company, and 
never was. Then, if the parties have admitted as law that 
which the Court deems not to be law, is the Court bound to 
adjudge according to the erroneous admission? I think not. 
Consent of parties cannot make or change the law. It is 
the province of an agreed case to state facts only, leaving the 
Court untrammelled as to all questions of law. 


3 


This conclusion reached renders it unnecessary to consider 
the other questions discussed in argument and raised by the 
agreed case. 


Judgment for defendant for taxes and costs. 


JamMEs G. Ross, Judge, ete. 


It is therefore considered by the Court that. Hamblen 
County recover of plaintiff, the East Tennessee, Virginia and 
Georgia Railroad Company, the sum of two hundred 
32 and eighty dollars, the taxes assessed in favor of said 
Hamblen County for the year 1875, with the costs of 
this cause, for which let execution issue. To which findings 
and judgment of the Court the plaintiff excepts in law, and 
prays an appeal to the next term of the Supreme Court of 
Tennessee, to be holden at Knoxville on the second Monday 
in September, 1877, which appeal is granted upon the plain- 
tiff giving bond as required by law, which is done. 


APPEAL BOND. 


We, the East Tennessee, Virginia and Georgia Railroad 
Company and Robert M. Barton, their security, acknowledge 
ourselves indebted to Hamblen County in the sum of two 
hundred and fifty dollars. But the conditions of this obliga- 
tion is such that whereas Hamblen County recovered a judg- 
ment against the said railroad company in the Circuit Court 
of Hamblen County, on the 21st day of August, 1877, for 
the sum of two hundred and eighty dollars and cost, and 

from which said judgment said railroad company pray 
33 an appeal to the next term of the Supreme Court, to 
be held at Knoxville, Tenn. 

Now, if the said railroad company shall prosecute said ap- 
peal successfully, or abide by and perform the judgment of 


0 
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the Supreme Court in the premises, then this obligation to 
be void; otherwise to remain in full force and effect. | 
Witness our hands this August 2let, 1877. 
Tue E. T., Va. & Ga. R. R. Oo., 
By R. M. Barton, Attorney. 
R. M. Barron, Secretary. 
(Indorsed:) Filed August 21st, 1877. 
T. C. Cam, Clerk. 


Bill of cost: 

State and county tax....... · coscvees $ 10 00 
Clerk, T. C. Cain, for ent. and no. cause, 25; 4 dock- 

ets, 40; filing agreement, 25; taking and filing 2 

pros. bonds, 50; taking affidavit, etc., 25; 1 con- 

tinuance, 25; for copying opinion in record book, 

1,000 words, $1.00; judgment, 75; judgment for 

cost, 25; entry of appeal, eto., 75; filing appeal 

bond, etc., 25; taxing bill cost, 50; transcript, 

7,000 words, $7.00 ; postage, 15; certif. and seal, 75, 18 40 


84 ä $ 23 40 
Judgment for deft., August 21st, 1877 ........ 280 00 


State oF TENNESSEE, 
HamMBLEN County. 


I, T. C. Cain, Clerk of the Circuit Court for said Count 
of Hamblen, and State aforesaid, hereby certify thatthe for- 
going thirty-six pages of words and figures comprise un entire 
and perfect transcript of the record and bill of costs remuin- 
ing in my office in the case wherein The East Tenfieseee, 
Virginia and Georgia Railroad Company is plaintiff, and the 


County of Hamblen defendant. 1 
Witness my hand ard seal of office, at office in Morristown, ~~ 
this September 7th, 1877. T. C. Cam, Clerk. — 


By Gero. S. Croucn, D. C. 
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OPINION. 
PROCEEDINGS IN THE SUPREME COURT. 


* 


Tue EAST Tenn., VA. & Ga. R. R. Co., In ee 
HAMBLEN ; County. 


35 This case was submitted to the Circuit Court of 

Hamblen County upon an agreed state of facts, and 
involves the question whether the railroad extending from 
Morristown to Wolfe Creek is subject to taxation. The en- 
tire road, with its franchises, was purchased by the present 
owner under a sale made by virtue of proceedings had in the 
Chancery Court at Nashville for the sale of delinquent rail- 
roads; and it is claimed that the entire road, with its appur- 
tenances, etc., was exempt from taxation in the hands of the 
original company, and that the exemption still attaches to 
the property in the hands of the present owner. 

The road was originally constructed and owned by a 
corporation styled “The Cincinnati, Cumberland Gap and 
Charleston Railroad Company.” The charter of this com- 
pany was granted by act of the Legislature of the 18th No- 
vember, 1853. Previously, on the 9th February, 1850, the 
Legislature had passed an act chartering the Nashville and 

Louisviile Railroad Company, and by the fortieth sec- 
36 tion it is provided that the capital stock, dividends, 

roads, fixtures, etc., depots, work-shops, warehouses, 
and vehicles of transportation should be exempt from taxa- 
tion, with certain provisos not important now to consider. 
The eighth section of the charter of the Cincinnati, Cum- 
berlantd Gap and Charleston Railroad Company provides: 
“That said company shall be, and they are hereby vested 
with all the rights, powers, and privileges, and subject to all 
the restrictions and liabilities of the Nashville and Louisville 
Railroad Company, except otherwise provided for in this 
charter.” It is by virtue of this section that the exemption 
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is claimed, and the question is whether the exemption granted 
to the Nashville and Louisville Company was granted to the 
Cincinnati, Cumberland “Gap and Charleston Company by 
the language vesting said latter company with “all the rights, 
powers, and privileges” of the former. i 

There can be no question, if we adopt a liberal construc- 
tion, that an exemption from taxation might be included 
under the terms “rights or privileges; but it is a settled 
and uniform rule of construction, according to all the 
authorities, that no exemption from taxation can be 37 
allowed unless it be granted in plain and unambiguous 7 
terms; every presumption and intendment is against it, and 
every doubt in the language used is to be resolved against the 
exemption ; bearing this in mind, it results that the grant of 
the “rights, powers, and privileges” of the Nashville and 
Louisville Railroad Company did not carry with it the im- 
munity or exemption from taxation granted to that company; 
full meaning may be given to the words rights, powers, and 
privileges,” without including the exemption. This view is 
strengthened by the language used in the eighth section of 
Art. XI. of the Constitution, by which the Legislature is 
forbidden to pass any law granting to any individuals rights, 
privileges, immunities, or exemptions, other than such as 
may be by the same law extended to any member of the 
community who may be able to bring himself within the 
provisions of such law. The use of all these terms indicates 
that a separate meaning is attached to each, or at any 
rate that “rights and privileges” do not necessarily 388 
include immunities and exemptions in the sense in 
which the framers of the Constitution used the terms. The 
exemption in this case, not having been granted in explicit 
and unequivocal terms, cannot be allowed. 

We place our decision of the case upon this ground with- 
out noticing other questions. 

The judgment will be affirmed. 


Mo Fama, J. 


— — 


DECREE. 


East TEXXESSE, VIRGINIA AND GEORGIA 
RAILROAD CoMPANY, 
v. 
HamBLen County. 


This cause coming on to be heard on the transcript of 
the record from the Circuit Court of Hamblen County, and 
the cause being heard aud argument had, and it appearing 
to the Court that there is no error in the record and judg- 
ment of the court below, the judgment is affirmed. It is 
therefore considered by the Court that the county of 
39 Hamblen recover of the plaintiffs the sum of $280.00, 

the taxes assessed in favor of Hamblen County for 
the year 1875, together with interest thereon from the date 
of the judgment in the Circuit Court to this day, being one 
dollar and eighty-six cents, making the sum of $281.86. It 
is further considered by the Court that the defendant re- 
cover of the plaintiff and Robert M. Barton, the security in 
the prosecution and appeal bonds, the costs in the cause in 
this court and the court below, for which execution will issue. 


— — 


JAMES fl. McKENr ts. 


Cz * * 4 


No. 246. 


p. P. PICKARD, Conrtnozier, £c., 


v8. 


. 


EAST TENNESSEE, VIRGINIA AND GEORGIA 
RAILROAD COMPANY. 


Ww. M. Baxter, 
Solicitor for Appellee. 


Jupp & Derweiier, Priwrens. 


Supreme Court of the United States. 


OCTOBER TERM, 1888. 


No. 246. 


P. P. PICKARD, Comprrotter, &c., 
v8. 


EAST TENNESSEE, VIRGINIA AND GEORGIA 
RAILROAD COMPANY. . 
j 


FACTS. 


In November, 1853, the State of Tennessee passed an act 
incorporating certain persons named, in these words: 
* * * “are hereby declared to be a body corporate and 
“ politic under the laws of Tennessee, with succession for 
“ ninety-nine years,” &c. 
Acts 1853, page 645. 


By the eighth section of said act it is enacted “that said 
“company shall be, and they are hereby, vested with all the 
“ rights, powers, and privileges and subject to all the re- 
“strictions and liabilities of the Nashville and Louisville 
“ Railroad Company, except otherwise provided for in this 
“ charter.” | 

The ninth section of the act authorizes the company to 
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increase its capital stock to an amount sufficient to complete 
its road, to borrow money, to issue bonds, and mortgage its 
property, &c. 

The fortieth section of the act authorizing the incorpora- 
tion of the Nashville and Louisville Railroad Company 
provides “that the capital stock in said company, the divi- 
“ dends thereon, and the roads, fixtures, depots, workshops, 
“ warehouses, and vehicles of transportation belonging to 
“the said company shall be forever exempt from taxation,” &c. 

By an amendatory act passed in December, 1853, it is en- 
acted that “said Cincinnati, Cumberland Gap and Charles- 
“ton Railroad Company shall be, and they are hereby, vested 
“with all the rights, powers, and privileges and subject to all 
“the restrictions and liabilities of the East Tennessee and 
„Virginia Railroad Company, Except otherwise provided in 
“ this act, and the act this is intended to amend.” 

Acts 1853, pages 763-4. 


The incorporators or any two of them were authorized to 
open books at any time and place to receive subscriptions, 
&e. 

Acts 1853, page 763. 


In 1856 the charter was again amended as follows: 


*** “that whenever said railroad company shall 
have subscribed in bona fide stock an amount sufficient to 
“ grade said railroad from or NEAR Paint Rock, the southern 
“boundary line of the State, to its intersection with the 
„East Tennessee and Virginia railroad at Morristown, * 
“* * they shall have all the rights, powers, and privileges 
“conferred by the charter for the period of ninety-nine years, 


“and shall be entitled to all Be tenn to 
“ said road by existing laws. 
Acts 1856, page 55. 


In 1869 the following act was passed: 


“That the first section of an act passed February 11th, 
41852, entitled “An act to establish a system of internal im- 
“provement in this State,” and subsequent acts extending 
“the provisions of said act to the Cincinnati, Cumberland 
„Gap and Charleston Railroad Company, be so amended 
“that whenever said railroad company shall have graded 
“and shall have ready to put down the necessary timbers 
“for the reception of rails, as is contemplated in said acts, 
“from Morristown to the French Broad river, and when- 
“ ever stock is subscribed sufficient to grade the whole line 
“ of said road from Morristown to Paint Rock, at the North 
Carolina line, it shall be the duty of the Governor to issue 
“bonds of the State to the company as required in said acts.” 

Acts 1859-60, page 171. 


Bonds were issued, and afterwards the State filed its bill to 
foreclose its lien, in which bill it set forth all the foregoing 
acts as constituting a part of the charter of said company. 

McGhee and Wilson purchased the property, franchises, 
and privileges,and the sale was confirmed, and by their con- 
sent (the attorney for the State being present and admitting 
that the purchase-money had been fully paid) the title was 
vested in the East Tennessee, Virginia and Georgia Railroad 
Company. 

See Transcript, page 20. 


ARGUMENT. 


1. The Cincinnati, Cumberland Gap and Charleston Rail- 
road Company, by its charter, had an exemption from tax- 
ation, and the State is estopped to deny it. 


2. The exemption passed by the sale made by the State 


to foreclose its lien, and is now owned by the appellee. 


3. The case of Hamblen County vs. East Tennessee, Vir- 
ginia and Georgia Railroad Company (102 U. S., 273), is not 
an adjudication which estops the appellee. 


1. 


To construe the original act of incorporation of the Cin- 
cinnati, Cumberland Gap and Charleston Railroad Company 
as appellant’s counsel construes it, convicts the General As- 
sembly of idiocy. The most cursory reading of the act of 
November 10th, 1853, incorporating the Cincinnati, Cum- 
berland Gap and Charleston Railroad Company, discloses 
the fact that the Legislature was providing simply for a link 
in a road to be constructed from Cincinnati, Ohio, to Charles- 
ton, South Carolina, through Kentucky, Tennessee, North 
Carolina, and South Carolina; that this link was to be im- 
mediately organized as a Tennessee corporation, with power 
to consolidate with other corporations created by ad- 
joining States to build links in the proposed roads. 
When the Cincinnati, Cumberland Gap and Charles- 
ton Railroad Company is given all the rights, powers, 
and privileges of the Nashville and Louisville Railroad 
Compuny the construction should be the same as if the 
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Legislature had added, “ that is to say (here insert the pow- 
ers, rights, and privileges of the Nashville and Louisville 
Railroad Company); and this grant is coupled with these 
further words, except otherwise provided for in this charter.” 

If any provision limits the enjayment or possession of these 
rights, powers, and privileges, it is the sixth section of its 
own charter, which provides that “ whenever said company 
“shall have completed that part of said road from Cumber- 
“land Gap to the East Tennessee and Virginia Railroad, or 
“to the southern boundary line of the State of Tennessee, 
“ they shall have all the rights and privileges conferred by 
“ this charter for the period of ninety-nine years.” 

This evidences a clear intention that the Legislature never 
meant that no powers, rights, or privileges should pass nor 
should the law take effect only and when the State of Ken- 
tucky passed the same law as a charter for the Cincinnati, 
Cumberland Gap and Charleston Railroad Company in Ken- 
tucky. The construction contended for seems to me to be 
not only untenable, but absurd. 

Let us assume for the present that the 6th section of the 
charter controls, and that the exemption attached only when 
a certain part of the road was completed, as is contended for 
by counsel for appellant. If this position be tenable, it 
demonstrates the weakness of the other. They are utterly 
inconsistent, and cannot stand together. Naturally the last 
expression of the Legislature would be the controlling one, 
as evidencing their intention. In the act authorizing the 
formation of the Nashville and Louisville Railroad Company 
it is provided that the same was to become a law (i. ¢., that 
certain powers, rights, and privileges were to become vested) 
“ whenever the State of Kentucky may enact the same.” 
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In the act incorporating the Cincinnati, Cumberland Gap 
and Charleston Railroad Company the same certain powers, 
rights, and privileges were to vest whenever a certain part 
of its road was completed. 

The possession and enjoyment of such certain rights, pow- 
ers,and privileges did not therefore in any way depend 
upon whether the State of Kentucky enacted the act of 
November 10, 1853, but at the time of the passage of the act 
of November 10, 1853, it depended only upon the completion 
of a certain part of its road. 

This condition, however, was afterwards changed by the 
Legislature and made more favorable. 

In 1856 the charter was amended so as to provide that 
“ whenever said railroad company shall have subscribed in 
“ bona fide stock an amount sufficient to grade said railroad 
“from or near Paint Rock, the southern boundary line of the 
„State, to its intersection with the East Tennessee and Vir- 
“ ginia railroad at Morristown * * * they shall have 
“all the rights, powers, and privileges conferred by this 
charter for the period of ninety-nine years,” &c. 

Completion is no longer required, but only a sufficient 
amount of bona fide stock subscribed to grade a certain por- 
tion of the road. 

This operates as a repeal of all former conditions or re- 
strictions or requirements. 

The exemption from taxation is clear and unequivocal ; 
the condition entitling the company to it equally so. If the 
condition was met the exemption vested. I understand 

appellant’s counsel to concede as much; but they say the 
road was never completed, nor was the bona fide stock ever 
subscribed. The question, then, is one of fact. It may be 
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there is no sworn proof in this record of the fact of the bona 
fide stock required by the act to be subscribed, but I insist 
that the State is estopped to deny the fact as against the 
purchaser. ; 

The act just last quoted from vests the exemption from 
taxation whenever the required amount of bona fide stock is 
subscribed, and at the same time and by reason of the same 
fact entitles the company to Stale aid. 

The act of 1859 hereinbefore referred to makes it the duty 
of the Governor to issue the bonds whenever a sufficient 
amount of bona fide stock has been subscribed as will grade 
the whole line from Morristown to Paint Rock. 

Under these acts the Governor did issue the bonds, and 
afterwards the State, by its bill to foreclose its lien, ratified 
the act of its Governor, and thereby apmittTep that the Cin- 
cinnati, Cumberland Gap and Charleston Railroad Com- 
pany did have (prior to the issuance of ‘said bonds) the nec- 
essary amount of bona fide subscription to its capital stock 
which entitled it to State aid and which v sted in it the ex- 
emption from taxation. 

Having sold this privilege or exemption (which was prop- 
erty), the State is now estopped, as against the purchaser, 
from now claiming that the exemption never vested in the 
railroad company, because there is no sworn proof in this 
record that the required amount of bona jide stock was ever 
subscribed. The denial in the answer of respondent in this 
cause is by way of avoidance. There is no evidence to sus- 
tain it. On the other hand, the Governor’s act in issuing 
the bonds and the State’s act in foreclosing its lien are evi- 
dence of a full compliance of every condition required of the 
railroad company to entitle it to the exemption claimed. 


2. 


The exemption being praperty already in existence, and 
being one of the “ privileges” of the railroad company which 
would give value to its railroad in the hands of a subsequent 
owner, the Legislature had the right to provide fora sale 
of the railroad with the incident attached. The property 
was already exempt, and it was merely to retain that quality 
after sale as before. I can add nothing to what the learned 
circuit judge says upon this point in deciding the case be- 
low. I gladly adopt his language, and avail myself of his 
reasoning. 

24 Fed. Rep., 616. 

24 Fed. Rep., 620-624. 
9th Baxter, 442. 

12th Lea, 584. 

2d Pickle, 440. 


The word“ privileges carries with it an exemption from 
taxation. 
117 U. S., 145, and cases cited. 


This Court will follow the decision of the State court 
upon question of what was sold and transferred by decrees 
in case of “State, &c., vs. Edgefield & Kentucky Railroad 
Company et als.” 

107 U. S., 33-34. 
109 U. S., 255-256. 
125 U. S., 582-583. 


3. 
There is no res adjudicata. The cause of action is not the 
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same as in the case of Hamblen County vs. East Tennessee, 
Virginia and Georgia Railroad Company (102 U. S.). The 
taxes claimed in that case were for same year, 1877, claimed 
by Hamblen county. In the present case the demand is 
for State taxes for the years 1883 and 1884. Hamblen 
county derives its right to tax from the State, to be sure; 
but the State does not derive its right from Hamblen 
county. Whatever would bind the State would likewise 
bind Hamblen county, because it derives its rights under 
or through the State. But is the converse of the propositiun 
true? Would the State be bound by a judgment against 
Hamblen county’s right to levy and collect taxes? 

I should say it would not be bound. If so, then the State 
is a stranger to the judgment, and it cannot be pleaded or re- 
lied upon as anestoppel. The principle is fundamental, that 
all estoppels must be mutual. | 

Herr. on Estoppel and Res Adjudicata, pp. 14 and 148 


et seq. 


Suppose, for illustration, that A is the owner of a bond, 
and that he sells a coupon clipped therefrom to B. and B 
enters suit thereon against C, who sets up that the bond from 
which the coupon is clipped is a forgery. 

By failing to make out a perfect defense he loses his 
case and pays the judgment. 

Subsequently A is about to bring suit upon the bond, 
when the same defendant (C) shows such a state of facts as 
would authorize a court of equity to perpetually enjoin A, 
because the bond is a forgery, and to compel a surrender of 
the forged bond for cancellation. Would the judgment in 
the suit between B and C, where the same FACT or QUESTION 
2 


10 
was in issne, be available as res adjudicata, there being no 
agreemeut or purpose in making the transfer to B to have 
him sue to test the question ? 

I should say not. The parties are not the same, nor has 
“A” had any opportunity to take any part in B’s suit, to in- 
troduce evidence or cross-examine witnesses. All of these 
things are necessary to make the plea of res adjudicata avail- 
able. 

39 Am. Dec., 313. 

24 How., 233. 

50 Am. Dec., 680. 

24 How., 333. 

94 U.S., 606. 

60 Am. Dec., 515. 


If the State is not bound by the proceeding to which Ham- 
blen county was a party, how can it be that the State can 
plead that adjudication as res adjudicata? If that adjudica- 
tion were not conclusive upon the State’s rights, then the 
question is still open between the owner of the property and 
the State. If the State is a stranger to that proceeding it can- 
not have any advantage from it as res adjudicata. 

5 Wall, 433. 

9 Wall, 175. 

91 U. S., 241. 

94 U. S., 22. 

95 U. 8., 347. 

103 U. S., 498. 


104 U. S., 261. 
Wu. M. Baxter, 


Solicitor for Appellee. 


APPENDIX. 


ORIGINAL BILL. 


To the Hon. E. H. East, Chancellor, &c., Holding the Chancery 
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Court at Nashville. 


Tre Bint or THE STATE OF TENNESSEE 


vs. 


THE EpGEFIELD AND Kentucky RAILNOAD Compaxy, 


Nashville and Northwestern Railroad Company, Mem- 
phis, Clarksville and Louisville- Railroad Company, 
McMinnville and Manchester Railroad Company, Win- 
chester and Alabama Railroad Company, Southwestern 
or Southern Railroad Company, Knoxville and Ken- 
tucky Railroad Company, Cincinnati, Cumberland Gap 
and Charleston Railroad Company, Knoxville and 
Charleston Railroad Company, Rogersville and Jeffer- 
son Railroad Company, East Tennessee and Western 
North Carolina Railroad Company, all of which com- 
panies are chartered by the Legislature of Tennessee 
and have their principal places of business in this State, 
and, as near as can be ascertained, in the following 
places: The first two at Nashville, the third at Clarks- 
ville, the fourth at McMinnville, the fifth at Winchester, 
the sixth at McMinnville or Sparta, the seventh, eighth, 
and ninth at Knoxville, the tenth at Rogersville, Haw- 
kins county, and the eleventh at Johnson Depot, Wash- 
ington county, and against the respective stockholders 
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of these companies, the holders of the bonds issued by 
the State to these companies, and the holders of bonds 
issued by any of these companies, and the creditors 
of said companies and all other persons interested in 
said several roads or companies, all of whose names and 
residences are unknown, except as follows: The County 
of Davidson, a stockholder in both the Edgefield and 
Kentucky and the Nashville and Northwestern Railroad 
Companies; William Connell, Enoch Cunningham, 
citizens of Davidson county, and E. A. Fort and Isaac 
Turner, citizens of Robertson county and stockholders 
in the Edgefield and Kentucky Railroad Company ; R. 
C. McNairy, M. Burns, and E. H. Hicks, citizens of 
Davidson county, Tennessee, and stockholders of and 
perhaps creditors and holders of bonds issued by the 
Nashville and Northwestern Railroad Company ; Gus- 
tavus A. Henry and Montgomery County, stockholders 
and perhaps creditors and holders of bonds of the Mem- 
phis, Clarksville and Louisville Railroad Company ; 
P. H. Marbury, Wm. P. Hickerson, James P. Thomp- 
son, L. D. Hickerson, William Moore, and Matt. Smartt, 
citizens of Warren or Coffee county and stockholders of 
the McMinnville and Manchester Railroad Company; 
the Mayor and City Council of Nashville and John 
Frizzell, of Davidson county, stockholders in the Win- 
chester and Alabama Railroad Company; J. H. Hughes 
and J. B. Armstrong, of Warren county; G. G. Dibrell, 
of White county, stockholders of the Southwestern Rail- 
road Company; G. W. Ross, C. M. McGhee, P. Dickin- 
son, H. S. Chamberlain, E. J. Sanford, citizens of Knox, 
Campbell, and Anderson counties, and the City of Knox- 
ville, stockholders of the Knoxville and Kentucky Rail- 
road Company; O. E. Carriger and D. Morris, of Ham- 
blen county; Wm. H. Moore, of Jefferson county, and 
Alex. E. Smith, of Cocke county, stockholders of the 
Cincinnati, Cumberland Gap and Charleston Railroad 
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Company; the City of Knoxville, Knox County, Blount 
County, and Thos. O’Conner, of Knox county, stock- 
holders of the Knoxville and Charleston Railroad Com- 
pany; Hawkins County, C. J. McKinney, stockholders of 
the Rogersville and Jefferson Railroad Company; Carter 
County and E. Simmerly, of Carter county, stockholders 
of the East Tennessee and Western North Carolina 
Railroad Company. | 


And thereupon your orator complains and says that by an 
act of the General Assembly of 11th of February, 1852, chapter 
151, and subsequent acts amendatory thereof a system of 
internal improvements by means of railroad was inaugurated 
and developed by the aid of your orator through the loan of 
its credit in the form of coupon bonds, issued to the several 
railroad companies to whom State aid was granted, having 
not less than thirty years to mature, payable at such places 
in the United States as the president of the company might 
designate, and bearing six per cent. per annum interest, 
payable semi-annually. Said acts provide for the issuance 
of said bonds from time to time as the work progresses on 
the said roads, and that the bonds when issued shall con- 
stitute a lien upon so much of the road as may then be pre- 
pared, including the road-bed, right of way, grading, bridges, 
and masonry, upon all the stock subscribed for in said com- 
pany,and upon the iron rails, chairs, spikes and equipments 
when purchased and delivered, and that your orator upon 
the issuance of said bonds and by virtue of the same shall 
be invested with said lien or mortgage without a deed from 
the company for the payment by said company of said bonds, 
with interest thereon as the same becomes due. 

Said acts further provide that when the whole of said road 
shall be completed your orator shall be invested with a lien, 
without a deed from the company, upon the entire road, in- 
cluding the stock, right of way, grading, bridges, masonry, 
iron rails, spikes, chairs, and the whole superstructure and 
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equipments, and all the property owned by the company as 
incident to or necessary for its business, and all depots and 
depot stations, for the payment of all of said bonds issued to 
the company, and for the interest accruing on said bonds. 

It is further provided by section 4 of the original act of 
1852 that after the Governor shall have issued bonds for the 
first section of the road it shall not be lawful for said com- 
pany to give, create, or convey to any person or persons or 
body corporate whatever any lien, encumbrance, or mort- 
gage of any kind which shall have priority over or come in 
conflict with the lien of the State herein secured ; and any 
such lien, incumbrance, or mortgage shall be null and void 
as against said lien or mortgage of the State, and the said 
lien or mortgage of the State shall have priority over all 
other claims existing or to exist against said company. By 
the 5th section of the original act as amended byact of 26th 
January, 1869, chapter 19, it is provided that the company 
to which bonds are issued shall pay to the comptroller of the 
State, at least fifteen days before the interest becomes due, 
from time to time, upon said bonds issued as aforesaid, an 
amount sufficient to pay such interest, including exchange 
and necessary commissions, or satisfactory evidence that said 
interest has been provided for, and on failure it is made the 
duty of the comptroller to report to the Governor, who shall 
immediately appoint some suitable person, at the expense of 
the company, to take possession and control of said road and 
all the assets thereof, and manage the same and reccive the 
rents, issues, property, and dividends thereof, and pay over 
the same, under the direction of the Governor, towards the 
liquidation of such unpaid interest, and said receiver shall 
continue in possession and run and manage the entire road 
until a sufficient sum shall be realized, exclusive of the costs 
and expenses incident to said proceedings, to pay off and 
discharge the interest as aforesaid. 

By the 6th section provision is made for the case where 
the railroad company fails to pay the bonds at maturity. 


15 
By the 7th section provision is made for the payment of a 
sinking fund for the payment of the bonds so issued, and in 
case of failure to comply with its provisions, it is provided 
that the company so failing shall be proceeded against as 


provided in the fifth section of the act. 
The 12th section of said act is in these words: 


“Secrion 12. Be it enacted, That the State of Tennessee ex- 
— reserves the right to enact by the Legislature thereof 
vereafter all such laws as may de deemed necessary to pro- 
tect the interest of the State and to secure the State agaiust 
any loss in consequence of the issuance of bonds under the 
provisions of this act, but in such manner as not to impair 
the vested rights of the stockholders of the companies.” 


By the 10th section of the original act the benefit of its 
provisions was extended to five of the railroad companies 
mentioned in the caption of this bill, viz. the Nashville 
and Northwestern Railroad Company, the Southwestern 
Railroad Company, the McMinnville.and Manchester Rail- 


road Company, the Memphis, Clarksville and Louisville 
Railroad Company, and the Winchester and Alabama Rail- 
road Company, and by subsequent acts the benefit of its 
provisions and of the acts amendatory thereof was extended 
to each of the roads mentioned in said caption. By subse- 
quent acts amendatory of the act of 1852 the extent of State 
aid was largely increased by authorizing the issuance of 
State bonds to a much larger amount for each mile of road 
than the original eight thousand dollars per mile mentioned 
in said act, and for the purpose of building bridges, trestles, 
roadway, embankments, &c. By subsequent legislation also 
the time of paying in the sinking fund and the per cent. 
of such fund was changed for the accommodation of said 
roads and every indulgence extended to them by the Legis- 
lature to aid them in their completion and equipment and 
to secure to the people the benefits of a liberal system of in- 
ternal improvements and to the stockholders and other per- 
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sons interested in the roads themselves directly the fruits of 
their investment. In all cases in which State aid was ex- 
tended or increased to any of said companies beyond the 
provisions of the act of 1852 it was expressly provided that 
your orator should have for its security the same lien given 
by the act of 1852, and in substance, to use the language of 
the 10th section of that act, “said companies shall have all 
the powers and privileges and be subject to all the restric- 
tions and liabilities contained in this (that) act.” 

Your orator would further show that, large arrears of un- 
paid interest having accrued during the pendency of the 
late civil war, the Legislature, by act of the 23d November, 
1865, chapter 9, provided for the funding of such interest by 
issuing coupon State bonds similar to those issued under 
the act of 1852 and its amendments, and maturing at the 
same time, for all the interest which had accrued or might 
up to the first of January, 1868, accrue upon any of the 
bonds issued under these acts previous to the 6th of May, 
1861. And by the 4th section of the said act of 1865 the 
Legislature directed that such funded interest should be 
charged up to said companies on the same terms and con- 
ditions of the original loan, and that the State shall have 
the liens upon each of said roads, their franchises and prop- 
erty, for the prompt and faithful payment of the principal 
and interest of the bonds thus authorized to be issued, as it 
has under the act of 1852 and its amendments, for bonds 
issued under them; and by the 5th section it is provided 
that the several railroad companies receiving aid under the 
act of 1865 by the funding of the interest should pay the 
interest on the bonds thus issued as it matures, commencing 
on the 15th day of June, 1866, in the same manner and 
under the same rules, regulations, and restrictions as they 
are now required to pay under the act of 1852 and its amend- 
ments. By the 6th section of said act the law requiring the 
railroad companies who had received State aid to pay into 
the treasury of the State a sinking fund was suspended until 
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January Ist, 1867 (afterwards extended by 1867, 22, to Ist 
January, 1870), and the companies were relieved from the 
payment of the sinking fund, then past due, under said laws. 
Your orator states that all of the railroad companies made 
defendants to this bill, as well as the other companies who 
had received State aid under the act of 1852 and its amend- 
ments, acquiesced in the provisions of the said act of 1865, 
and received and accepted its benefits. Your orator would 
further show that by act of the 18th January, 1866, chapter 
14, entitled “An act to amend an act to establish a system 
of internal improvements, passed the 11th of February, 
1852,” the Legislature, reciting the facts that the railroads 
therein named were out of repair and the companies unable 
to put them in running order, provided for the extension of 
additional State aid to said roads by the issuance of coupon 
State bonds, similar in character in every respect to the 
bonds issued under the act of 1852, said bonds to bear date 
January Ist, 1866, and be payable the Ist of January, 1892. 
The roads thus provided for include ‘the companies made 
defendants to this bill, as follows: 


Edgefield and Kentucky--..........-...-..-..-. $115,000 
Nashville and Northwestern 300,000 
Memphis, Clarksville and Louisville 400,000 
McMinnville and Manchester. .... .............. 346,000 
Winchester and Alabama 372.000 
Knoxville and Kentucky 250,000 
Rogersville and Jefferson 100,000 


By the act of May 22, 1866, same session, the Legislature 
amended the foregoing act of the 18th of January, 1866, by 
extending additional aid to the Cincinnati, Cumberland 
Gap and Charleston, $100,000; Nashville and Northwestern, 
$200,000. 

By act of May 24th, 1866, chapter 88, sections 58 and 59, 
of same session, additional aid was extended to the following 


companies: 


3 


Edgefield and Kentucky—- 
Memphis, Clarksville and Louisville._---.--..---- - 100,000 
Knoxville and Kentucky 250,000 


“Said bonds to be issued with all the restrictions, liens, 
and provisions of the act passed January 18th, 1866.” And 
by act of the 20th May, 1866, chapter 49, of the same session, 
further additional aid to the amount of $54,000 was granted 
to the McMinnville and Manchester Railroad Company, on 
the same terms as provided by the act of 18th of January, 
1866. By the terms of this latter act, section 4, each of 
the companies to whom relief was granted was required to 
pay the interest on the bonds thus issued, and a sinking 
fund of four per cent. on the amount of indebtedness created 
under the act, to be enforced as provided under the internal 
improvement law. 

Section 8 is as follows: 


“That the lien retained or declared in the fourth section 
of this act is hereby declared cumulative of and in addition 
to the lien declared in the act of 1852, which this is intended 
to amend, which lien is hereby declared to extend to and cover 
the money or bonds to be advanced to said roads under this act.” 


Your orator believes, and so charges, that the Legislature 
has, in every instance in which State aid has been ex- 
tended to railroad companies, including the defendants to 
this bill, been careful to provide that the paramount 
statutory lien reserved by the act of 1852 should enure 
to your orator’s benefit for the new or additional aid; 
that the additional aid was received by the companies 
upon these terms and conditions with the full knowledge 
and assent of the stockholders of said several companies and 
of the holders of the bonds previously issued by the State to 
those companies, and of the holders of the bonds of those 
companies, if any such bonds were issued by them, and of 
the creditors of said companies and all other persons inter- 
ested in said several roads and companies, and who are made 


2 + fe 4 1 Pe 


1 3 2 


— 
* 
— . oe ee 


19 


defendants to this bill; and if there were not actual knowl- 
edge and positive assent there was such constructive knowl- 
edge and tacit assent as will in law amount to the same 
thing. Your orator claims to have acquired, by virtue of 
the said several acts of the Legislature amendatory of the 
act of 1852, and granting additional aid to said several rail- 
road companies, a statutory lien or mortgage upon the entire 
road of said several companies, including the stock, right of 
way, grading, bridges, masonry, iron rails, spikes, chairs, and 
the whole superstructure and equipments and all the prop- 
erty owned by the companies and necessary for its business, 
and all depots and depot stations, its “ franchises and prop- 
erty ” (1865, 9, 4), prior and superior to all other liens what- 
soever and whensoever created, all other liens, incumbrances, 
and mortgages being null and void (1852, 151, 4) as against 
said lien and mortgage of your orator. 

Your orator would now show your honor that the 34th 
section of the charter of the Nashville and Chattanooga 
Railroad Company (passed on the 11th of December, 1845, 
ch. 1) is in these words: 


This charter shall be amendable from time to time by the 
Legislature whenever the president and directors shall unan- 
imously petition for amendments, specifying in the petition 
the nature of such amendments; and when such amend- 
ments shall be adopted by the Legislature and submitted to 
the directory and be accepted and adopted unanimously by 
the president and directory they shall be obligatory on the 
stockholders, and not otherwise.” 


The 50th section of the charter of the Louisville and 
Nashville Railroad Company, passed 9th July, 1850, ch. 76, 
is the same in substance and nearly identical in language. 
The same provision is contained in the 28th section of the 
charter of the East Tennessee and Virginia Railroad Com- 
pany, passed 27th January, 1848, ch. 120. The charters of 
all the companies made defendants to this bill contain the 
same provision, except that of the Nashville and Northwest- 
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ern Railroad Company, by being chartered with the privi- 
leges and under the acts of incorporation of one of the com- 
panies above named. Thus, the East Tennessee and Western 
North Carolina is chartered under the incorporation of the 
East Tennessee and Virginia; the Knoxville and Kentucky, 
and Cincinnati, Cumberland Gap and Charleston under the 
charter of the Louisville and Nashville, and all the others 
under the charter of the Nashville and Chattanooga Com- 
pany. 

Your orator would further show that on the 7th of Decem- 
ber, 1867, the Legislature passed an act (ch. 17 of the printed 
acts of the session) entitled “An act to amend the internal im- 
provement laws of the State, passed February 11, 1852,” 
whereby it is provided that additional State aid shall issue 
to the railroad therein named, and, among others, to the 
companies made defendants to this bill, as follows : 


Edgefield and Kentucky -..---.--..-.---.--. ä — — $300,000 
Nashville and Northwestern 350,000 
Nashville and Northwestern extension to Huntingtoꝛenn 200,000 
Winchester and Alabama 300,000 
. cswnkbian: ee 
Knoxville and Kentucky ..---.--- — a 
Cincinnati, Cumberland Gap and Charlestoen 200,000 
Knoxville and Charleston .--- ..-........----- 2-2-2 ee 150,000 
East Tennessee und Western North Carolina. ,000 


The act provides (section 16) that these loans shall be 
made in like manner and under the same conditions im- 
posed by the internal improvement laws of the State. It 
further provides, section 15, That if the several railroad 
companies, or either of them, to whom the bonds of the 
State have been loaned by this act or former acts shall fail for 
two consecutive years to pay the interest that may accrue 
upon the bonds loaned to them severally, then and in that 
case the Governor, or secretary of state, and comptroller 
may, at their discretion, sell said railroad, track, railing, 
rolling stock, &c., upon such terms and conditions as they 
may deem best to secure the interest of the State, and shal] 
retain of the proceeds of said sale the amounts loaned to said 
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companies and the interest due on the same, with expenses 
of said sale.” 

The act further provides, section 14, that when any rail- 
road company shall accept the benefits of this loan they shall 
accept the State directors also, who shall be entitled to all 
the rights and privileges of the directors on said roads. 

Your orator avers that each of the said railroad com- 
panies to whom State aid was extended by this act accepted 
the aid and the terms and provisions thereof; that the act 
itself was procured to be passed by the said companies and 


was ratified by the boards of directors of said several com- 


panies and by the stockholders at meetings called for the 
purpose or by both. Your orator charges also that the ad- 
ditional aid or loan given to said several roads by the said 
act was received by them severally, under the provision of 
the act, and the terms and conditions of the loan assented 
to and acquiesced in. 

Your orator further shows that the. Edgefield and Ken- 
tucky Railroad Company, to whom the loan was, by the 
express terms of the act made, among other purposes, “ for 
the construction of the extension of said road to the coal 
mines, under the charter of the Evansville, Henderson, and 
Nashville railroad,” through its officers, called a meeting 
of its board of directors for the purpose of acting upon this 
matter, which meeting was held at Nashville on the 27th of 
December, 1867, when and where the following proceedings 
were had: 


[copy. ] 


“SUPERINTENDENTS OFFICE, 
“EDGEFIELD AND Kentucky RAILROAD. 
„M. L. BLanton, Superintendent. 
“ NASHVILLE, TExxN., December 27, 1867. 
“ Board met. Present: E. S. Cheatham, president; Hob- 
son, Fort, Stark, and Connell, directors. | 
“On motion of Mr. Fort, the following preamble and 
resolutions were offered and unanimously adopted: 
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“Wuereas the act of the Legislature of tlie State of Ten- 
nessee passed December 7th, 1867, entitled An act to amend 
the internal improvement laws of the State, passed February 
11th, 1852, was submitted for consideration and action of 
this board, as provided in said act: Be it 

“ Resolved, That the Edgefield and Kentucky Railroad 
Company consents to and agrees to receive the aid of the 
State, as provided in said act, and consents to the bonds 
being issued to the receiver and J. T. Boyle, president of the 
Evansville, Henderson, and Nashville railroad, to be used 
in building depots, purchasing machinery, rolling stock, 
und repairs for the Edgefield and Kentucky railroad. 

“ Resolved, That one hundred thousand dollars of the 
bonds should be appropriated to the Edgefield and Ken- 
tucky railroad and two hundred thousand to the Evans- 


0 
“ 


ville, Henderson, and Nashville railroad. 

“ Resolved, That a certified copy of the resolutions be fur- 
nished by the secretary of this company to R. B. Cheatham, 
receiver, to be filed with the secretary of the State of Ten- 


nessee. 
“The meeting adjourned to January 10th, 1868, at 10 a. m. 


“ (Signed) EDpwaR D S. CHEATHAM, 
“ Pres't of E. & Ky. R. R. Co.” 


Your orator further shows that the Nashville and North- 
western Railroad Company, through its president and 
directors, called a meeting of its stockholders for the pur- 
pose of taking into consideration the acceptance or rejection 
of the provisions of this act, which was held and the aid 
granted accepted, as well the aid given to the extension 
to Huntingdon as the aid given to the main trunk. 

Your orator is not able to specify the facts with the same 
particularity with regard to the other roads made defend- 
ants to the bill, but charges that the aid was accepted and 
used and the terms of the act agreed tv, and that the State 
directors were also accepted. Your orator would further 
show, in this connection, that although the Rogersville and 
Jefferson Railroad Company is not included in the act of 
December 7th, 1867, yet at the same session of the Legisla- 
ture, on the 7th day of March, 1868, a special act was passed 
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for the benefit of this company, authorizing the Governor 
to issue to it or to the receiver then in control of it thirty 
thousand dollars in State bonds, provided the said rail - 
road company, by its president and directory, shall accept 
the provisions of this act, and provided also they shall ac- 
cept the conditions and provisions of section 15 of an act 
pussed December 7th, 1867, entitled An act to amend the 
internal-improvement laws of the State passed February 
11th, 1852.“ And your orator charges that the said presi- 
dent and directors did accept the provisions of said act, and 
the bonds were issued and received accordingly. 

Your orator would further show that only two of the rail- 

road companies made defendants to this bill, so far as your 
orator is at present advised, have issued their own bonds 
and secured the same by a mortgage, pledge, or lien on their 
roads or incomes, viz., the Nashville and Northwestern 
Railroad Company and the Memphis, Clarksville, and Louis- 
ville Railroad Company. 
Dis first of these companies was authorized by its charter 
(act of 22d January, 1852, ch. 74,section 16) to borrow money 
on the mortgage of its charter and works, and did on the — 
day of ——, in the exercise of this power, authorize the 
issue of bonds to the amount of one million dollars, secured 
by mortgage, of which about seven hundred and fifty or 
eight hundred thousand dollars in nominal amount were 
issued ; but the mortgage deed itself contains the following 
clause in reference to the lien of the State bonds: But this 
grant, conveyance, and mortgage is made subject expressly 
to the statutory lien of the State of Tennessee for the State 
aid which has heretofore or may hereafter be granted to this 
company under the internal-improvement laws of the State 
or under any legislation made for the benefit of this com- 
pany to carry out the purposes of its incorporation.” 

By act of February 1, 1860, ch. 45, the Memphis, Clarks- 
ville and Louisville Railroad Company is authorized to 
issue from time to time income bonds in amount not to ex- 
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ceed $350,000 in the aggregate. pledging the receipts of said 
railroad; and tosecure the payment of the principal and in- 
terest of the bonds the company may mortgage to trustees 
and pay the property recited therein, and privileges and 
franchises, whatever these words (and they are the words of 
the act) may mean: “Provided, however, That said bonds or 
any mortgage made to secure them shall in nowise affect 
the lien of the State of Tennessee, created by the general 
internal-improvement law of February 11, 1852, and laws 
amendatory thereof, either upon (the) part of said road on 
which State aid has been drawn or upon any part of the 
same in which it may be subsequently drawn, but shall in 
all cases be and regarded as secondary in right to the same, 
the State of Tennessee hereby expressly reserving priority 
of lien, as is provided by (the) General internal-improve- 
ment act.” 

By section 2 it is provided “that the said bonds are hereby 
authorized to contain on their face a pledge of the income of 
said company from their road, after paying liabilities due 
the State of Tennessee, charges for running, and the neces- 
sary repairs of said road.” 

And by section 3, to make assurance doubly sure, it is 
further provided “that this act shall not be so construed to 
affect, nor shall any mortgage executed by its provisions 
impair or in any way affect, change, or weaken, the lien of 
the State of Tennessee created by the State of Tennessee in 
conferring or accepting State aid by said company.” 

Your orator does not know what amount of bonds were 
issued and used under this act, but insists that such bonds 
and any mortgage or pledge made to secure them can in 
nowise affect the lien and rights of the State for any aid 
conferred or accepted under the internal-improvement law 
of 1852 or any subsequent act amendatory or in extension 
thereof or in furtherance of their objects. 

Your orator would further show that by the act of the 
24th of May, 1866, ch. 88, section 57, which was procured 
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by and passed at the instance of the companies named 
therein, the Governor was authorized to execute a bond for 
the “purchase of railroad machinery, cars, and all other 
material purchased for the use and benefit of the Memphis, 
Clarksville and Louisville and the Edgefield and Kentucky 
railroads from the United States military railroad depart- 
ment at Nashville of the United States;” that the object of 
this provision was to procure from the United States rolling 
stock and machinery for the running of these roads, the 
com panies being themselves unable to make these purchases. 
Accordingly, his excellency William G. Brownlow, the then 
Governor of the State, did, on the —— day of 
186-, assume the payment to the United States of $130,804.58 
for the benefit of the Edgefield and Kentucky Railroad 
Company, and on the day of , 186-, the 
payment in like manner of $380,756.24 for the benefit of 
the Memphis, Clarksville and Louisville Railroad Company. 
The stock and material thus obtained have been in the pos- 
session and use of and for the benefit of said roads. respect- 
ively, ever since, and are now used upon these roads. Your 
orator would further show that not one of the railroad com- 
panies made defendants to this bill has complied with the 
provisions of the internal-improvement laws by promptly 
paying the interest upon the bonds issued to it as the same 
fell due, from time to time, or the sinking fund to meet the 
principal of the bonds at maturity, but they are all in de- 
fault in these respects and have been for many years, and 
the arrears are accumulating to such an extent as to exhaust 
the State treasury and render it absolutely necessary to 
resort to some plan for relief. 

Your orator resorted in each instance to the mode pro- 
vided by the act of 1852, and appointed receivers of said 
roads to run the same as therein contemplated; but in nearly 
every case, instead of having a surplus to apply to the re- 
duction of the arrears of interest after paying the expenses 
of running the roads, the expenses have exceeded the in- 
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come, and there has been actual loss; and even where pay- 
ments have been made they have been so small in proportion 
to the increase of the debt in the same time as to demon- 
strate the inutility of expecting relief in that mode. Your 
orator will state presently the items of indebtedness of each 
of suid roads to your orator, but at present the following is 
a list of the gross indebtedness, including interest to the 1st 
of January, 1871: ; 


Edgefield and Kentucky Railroad Company -.-.........--. $2,081,179 71 
Nashville and Northwestern Railroad Company . 4,541,129 41 
Memphis, Clarksville and Louisville Railroad Company 2,953,795 92 
McMinnville and Manchester Railround Company--......-... 1,099,578 00 
Winchester and Alabama Railroad Company -- 1,790,536 70 
Southwestern Ruilrond Company rt 503,000 00 
Knoxville and Kentucky Railroad — — 6 2,816,176 00 
Cincinnati, Cumberland Gap and Charleston Railroad Com- 


—— — —— ͤ ͤo＋ͤü——¶—ßb'. - 1,657,108 52 


n 
Khoxville und Charleston Railroad Company .....-.-. 816,500 00 
Rogersville and Jefferson Railroad Company 513,013 20 
East Tennessee and Western North Carvlina Railroad Com- 
OO ———75—72—7—————————æk . 448,000 00 


Your orator finds and so charges that these sums are so 
large in every instance, when taken in connection with the 
length of road, the resources, and probable income for the 
future, that it is impossible to expect any of these companies 
to;meet its engagements, under the provisions of the internal- 
improvement laws, by the payment of interest and sinking 
fund, as stipulated, for several of them, such as the South- 
western, Cincinnati, Cumberland Gap and Charleston, 
Knoxville and Charleston, Rogersville and Jefferson, and 
East Tennesse and Western North Carolina, are utterly in- 
solvent, without the least prospect of ever paying the accru- 
ing interest, or even running expenses. 

The same is true of the Winchester and Alabama and the 
McMinnville and Manchester, so far as their ever paying 
the accruing interest is concerned. 

The remaining three roads form connecting links with 
other lines of rail roads, and, if prudently managed by persons 
having the means to run them, might pay expenses, and in 
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time a portion of the aceruing interest. But your orator 
charges that neither one of these, under the best of manage 
ment, and, making all proper allowance ſor inereased busi- 
ness, can ever hope to pay the arrears of interest and sink - 
ing fund, nor even perhaps the whole of the annual accru- 
ing interest. The companies are themselves insolvent, with- 
out any rolling stockexcept that purchased from the United 
States Government and not paid for, and without any re 
sources for the future, two of them, as we have seen, being 
heavily mortgaged, and are being run by other companies 
under lease, and the other being so heavily in debt, in pro- 
portion to its length and connections, as to render another 
mortgage out of the question; and if even there were any 
reasonable prospect to any of those roads in future, neither 
your orator nor they can afford to wait for the chance. 

Under these circumstances, the Legislature, by act of July, 
5th, 1870, chapter 79, appointed the Governor, secretary of 
state, and comptroller, and the Hon. F. B. Fogg, A. Wright, 
and R. J. McKinney commissioners to sell and transfer the 
interest of the State in delinquent railroads; and these com- 
missioners, after due notice, undertook, on the 3d of Novem- 
ber, 1870, to sell the interest of the State in the several rail- 
road companies made defendants to this bill, but failed to 
receive a bid for either road. This result, it appears from 
the report of the commissioners, grew out of the fact that the 
minimum price which the commissicners were authorized 
to accept for the interest sold in any road was the amount 
of the debt due the State, which amount was rendered un- 
certain in the case of several of the roads by circumstances 
detailed in the report, and was in the case of other roads 
much larger nominally than the value of the debts or even 
of the roads. 

Under these circumstances the Legislature, on the 21st 
December, 1870, passed an act to amend the act of 1870, chap- 
ter 79, and directed a bill to be filed in the chancery court at 
Nashville, in the name of the State, against the delinquent 
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companies, the respective stockholders, holders of bonds, 
ereditors, and all persons interested in said several roads, to 
settle all matters of controversy touching the rights and 
interests of the State, ascertain such interests, and deſine the 
purchasers’ rights, and for other purposes, and this bill is 
filed accordingly. 

Your orator would now show your honor that the State 
aid has been advanced to the Edgefield and Kentucky Rail - 
road Company as follows : 


To E. 8. Cheatham, president, April 4, 1857, under Dee'r 15, 1855, 1 — 
June 24, 1857, “ 


oe “ August 13, 1857, 8 \ * 20.000 
oe se " Oet'r 17, 1857, * 1 “ 40,000 
sé 41 0 March 10, 1858, bs és 0 40, 000 
10 40 40 Sept. 27, 1858, sé ‘6 be 20,000 
1 1 40 Dee. 28, 1858, bs 40 sé 20,000 
“ 40 Oet'r 6, 1850, “ou 20,000 

« John L. Helm, agent Jan'y 21, 1860, 3 11,000 
$211,000 


The bonds to this amount seem to have been drawn for 
the purpose of building the railroad bridge over the Cum- 
berland river at Nashville, which was a joint enterprise of 
the Edgefield and Kentucky and Louisville and Nashville 
Railroad Companies, and it is claimed by the former road 
that the latter road has paid off to your orator its one-half of 
the debt thus created, leaving the other half only as a charge 
on the former road. How this is your orator does not know, 
and requires the defendant to show the fact. Admitting the 
claim for the present, the statement of debt will be: 


One-half foregewme ad vances . ˙ n 
To E. 8. Cheatham, president, under June il, wanne 300,000 
1 10 February 1 2, 000 
10 te ” August 30, 1 10,000 
14 as 90 a“ September 30, 1859.......... 17,000 
10 40 10 May 24, 1859, under Feb. 11, 1852. 180,000 


10 rT 4 under June 9, 1859 10.000 
rT 40 ‘ January 25, 1860 51,000 
40 40 10 April 16, 1860, under Mar. 22, 1860. 45,000 


All these bonds were issued previous to the war, and the 
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company, failing to meet the interest upon the bonds as they 
fell due, the Governor, under the provisions of the act of 
February 11, 1852, as early as the close of the year 1860 or 
the beginning of the year 1861, appointed Adna Anderson 
receiver, and the road has been in the hands of receivers 
ever since, the receivers since the war being R. B. Cheatham, 
John B. Brownlow, E. A. Fort, and now Wm. Connell, the 
president of the company. 

After the war State aid was again extended to this road, 
under the act hereinbefore recited and others, as follows : 


Former aid brought forward 22 $750,000 00 
To R. B. Cheatham, receiver, Apr. 23, 1866, under Jan. 18, 1866. 115,000 00 
10 June 20, 1866, under May 24, 1866. 110,000 00 


0 ae 10 Jan. 14, 1868, under Dec. Lf 1867... 25,000 00 
10 60 10 Jan. 26, 7, — 75.000 00 
4% J. T. Boyle, president —-Jan. 8, 10 „ 7, 50,000 00 
be _Jan. 17, 46 10 66 7, 8 68.000 00 
TT 10 10 ae 18, sé 40 6 7, 292 32.000 00 
rT 10 66 an. 24. 10 sé 10 7; e... 50,000 00 
$1,275,500 00 

To this add— ' . 
Funded interest under November 23, 1865 ee $231,812 00 
Unfunded interest in arrears Ist January, —— renee 402,492 26 
Debt to United States and interest to January Ist, 1871 171,375 46 
$2,081,179 71 


This road is only forty-seven or forty-eight miles in length, 
and its entire stock subscription was only $380,000, all of 
which, so fur as it could be realized, has long since been 
spent. During the whole period of its existence the road 
has never paid the expenses of running it, and has only 
made one payment of surplus earnings over expenses, and 
that in the month of August, 1870, of $2,000, which was 
applied for the benefit of private parties, provided for by 
act of February 18, 1870, ch. 61, which act was passed by 
the procurement and at the instance of the said company, 
the parties provided for being directors or officers of said 
roads. This act provides for the payment to the parties 
named of $57,055 out of the earnings of the road and in 
the hands of the receiver. The whole road is worth little if 
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any over one-half of its indebtedness to your orator. It is 
not within the bounds of reason to suppose that it will ever 


pay accruing interest, much less the arrears of interest and 
the body of the bonds. 

Your orator would further show that there were issued to — 
the Nashville and Northwestern Railroad Company bonds 
as follows: 

To V. K. Stevenson ,ag’t, Dec. 22, 1859, under 11 Feb., 1852. 8280, 000 00 
„% June 2, 1860, bridge — 50,000 00 
% Jno. O. ‘Ewing, agent, June 29, 1860, under Feb. 11, 1852. 100,000 00 
1 “ Deen 130,000 00 
a a „Sept. 14, 1860, bridge aide 170,000 00 
“ 06 % Oet. 19, 1860, under Feb. 11, 1852. 165,000 00 
0 10 „„ Dec. 18. 1860, under Feb. 11, 1852. 190,000 00 
11 90 a % Jan. 22, 1860, under Feb. 11, 1852- 120,000 00 
5 10 60 „% Feb. 23, 1861, under Feb. 11, 1852. 130,000 00 
: * * Apr. 22, 1861, under Feb. 11, 1852. 120,000 00 
D . 0 ⁰ 0 ⁰ 455,000 00 
To M. Burns, president, Apr. 4, 1860, under Jan. 18, 1866 __ 275,000 00 
44 May 12, 1866, under Feb. 11, 1852. 225,000 00 
11 14 64 July 6, 1866, under Jan. 18, 1866 150.000 00 4 
10 10 10 July 17, 1866, under May 225 1866. 75,000 00 
„H. L. Claiborne, sec’y, Dec. 6, 1866, under Jan. 18, 1866 50,000 00 
% NM. Burns, president, Jan. 2. 1867, under Dec. 10, 1866 . 200,000 00 
as 10 Mar. 23, 1867, under Dec. 10, 1866 _ 25,000 00 
10 10 10 Mar. 27, 1867, under Mar. 7, 1867. 125,000 00 
te 0 oe June 25, 1867, under Dec. 10, 1866_ 92,000 00 
„W. P. Jones, receiver, Dec. 27, 1867, under Dec. 7, 1867 __ 100,000 00 
“ D. B. Cliff, 14 July 17, 1868, under Dec. 7, 1867. - 43,000 00 
60 10 és July 27, 1868, under Dee. 7; 1867 207,000 00 
10 10 10 July 29, 1868, under Dec. 7 7. 1867 100.000 00 
a 00 a July 29, 1868, under Dec. 7, 1867. 100,000 00 


EE ——————̃ Roe Ieee RCN eR etn 5 $3,222,000 00 
Funded interest under November 23, 1865 . 392,850 00 
Unfunded interest in urreannsnn3 926,279 41 


Grand total Ist January, 1871IIII 04, 541, 129 41 


This road runs from Nashville to the Mississippi river, at 
Hickman, a distance of — miles, and is an important road 
in length and connections; but besides its enormous debt 
to your orator, it is in debt to the United States for rolling 
stock to the amount, with interest, of over a half a million 
of dollars; to mortgage bondholders, over a million of dol- 
lars, and a floating debt of several hundred thousand dol- 
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lars. It is now being run under a lease by the Nashville 
and Chattanooga Railroad Company, and thus far the ex- 
penditures have exceeded the income. It has paid neither 
interest nor sinking fund, nor is likely to do so for years, 
if ever, and there is no reasonable probability that it will 
ever at any time be able to pay the large arrears of interest 
due as above. 

Your orator would further show that there were issued to 
the Memphis, Clarksville and Louisville Railroad Company 
bonds as follows: 

1 17, 1858—To Geo. B. Fleece, agent, under act of Feb. 


June 27, 1859—To Charles G. Smith, agent, bridge 4d 40,000 00 
Ju . 9, 1859—To Wm. A. Quarles, president, under act of 
e 


L — 300, 000 00 
October 6, 1859—To Thomas W. Wisdom, agent, , bridge aid 20,000 00 
December 3, 1859—To Charles G. Smith, agent, bridge aid 20,000 00 
May 1, 1860—To Wm. A. Quarles, president, under act Feb. 
Ii, e eee eee, 100,000 00 

June 27, 1860—To Wm. A. Quarles, president, ‘under act 
Feb. ii, S cnonme con qtoceseaifite 169,000 00 
July 26, 1860—To W. A. Quarles, president, bridge aid 20, 000 00 
July 28, 18860 — TO W. A. Quarles, os resident, ee nid... 40,000 00 
Septem ber 22, 1860—To George B. Fleece, bridge aid 20,000 00 
October 23, 1860—To W. A. Quarles, bridge ad. 180,000 00 
December 5, 18860 — Charles G. Smith, bridge aid 20,000 00 

February 21, 1861—R. W. 1 president, under act 
Feb. 11, PPP 83,000 00 
22 ———————ĩů—ð—ͥ2 socasuubones eset $1,042,000 00 


BONDS SINCE THE WAR. 
March 27, 1866—Thos. H. Callaway, agent, under act Feb. 
8, 1854 


3 ů . — $40,000 00 

April 14, 1866—G. T. Lewis, rec r, under act Jan. 18, 1866 150.000 00 
April 19, 0 64,000 00 
May , 10 10 10 sé 10 40 is 50,000 00 
June 13, 46 sé es 40 40 44 * 100,000 00 
July 6. a “ : „% May, 1866 136,000 00 
3 ———ññ —„— 8540, 000 00 
„ ] — 1,042,000 00 
$1,582,000 00 

Including interest (see — — of Comptroller, page 6) 312,600 00 
Interest due to January, 187777 559,525 92 
Claims of United States vs. assumed by State —— hinitees 380,756 24 
Interest on same to January, 1871 ........... -.-.....-.- 118.918 76 


$2,968,796 92 


32 


This road runs from the State line through Clarksville to 
, a distance of miles, and is important in form- 
ing a link in the line of roads from Louisville to Memphis. 
The stock amounts to about $700,000, all of which has been 
collected and used which could be realized. The whole road 
is not worth more than two-thirds of its indebtedness to the 
State, if so much. It has paid no part of the interest or 
sinking fund, and has been run for several years by the 
Louisville and Nashville Railroad Company. It is hope- 
lessly insolvent, and has itself instituted proceedings in the 
United States district court at Nashville to be declared a 
bankrupt. There is no reasonable prospect of its ever pay- 
ing accruing interest, much less the large arrears of debt to 
your orator. 

Your orator states that the bonds issued to the McMinn- 
ville and Manehester Railroad Company are as follows: 


To P. II. Marbury, pres., July 21, 1855, under Feb. 11, 1852 $300,000 
te July 21, 1856. ee 20,000 

4 4 . „% Nov. 19, 1856, “ « “ — 32,000 
„ 0 „April 4, 18663. Jan. 18,1866... 346,000 
oe 0 % Juan. 26, 1866, May 25, 1866 54,000 
$772,000 

,, é êGém r.. ⅛˙ A 87,360 
Unfunded interest_.__.....—_- . T 240,218 
$1,099,578 


This road runs from Tullahoma to McMinnville, a dis- 
tance of miles, and is a mere local branch to the Nash- 
ville and Chattanooga Railroad Company. It is hopelessly 
insolvent, has never paid any interest, and is not likely to 
pay any. 

Your orator shows that the bonds issued to the Win- 
chester and Alabama Railroad Company were as follows: 

BONDS ISSUED BEFORE THE WAR. 


May 10, 1858—To V. K. Stevenson, agent, act 1856. .... — $7,000 00 
June 9, Sums 0 „% bridge aid 7,000 00 
July 222 —— 10 „% Feb. 11, 1852 150, 000 00 
Dec. 30 & a “ bridge ad 2,000 00 
Jan. 31, 1859 — ts “Feb. 11, 1852 111,000 00 
Jan. 21, 1860—  « 20 00 “ 3 136,000 00 


Feb. 23, 1860— James R. Bright, agent, bridge aid 20,000 00 
Total before the war 222 
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SINCE THE WAR. 
March 10, 1868—To J. M. Russey, pres., under July, 1008. $250,000 00 


July 13, 6 — % („ 122,000 00 
April 16, 1867—“ « 10 10 10 mee 10, 108. 150,000 00 
Dec. 11, 1867— “ D. E. Davenport, receiver, 1888-6 84,000 00 
Jan. 30, 1866— order of Gov- 
QUE... oc cccctsucssibaeadmesan 800,000 00 
. $856,000 00 
3 433, 000 00 
een tiniaiiaenade ae ~ $1,289,000 00 
rr. WA -W 
Interest due to January Ist, 187117: 358,277 70 
Indebtedness to the State ------ $1,790,686 70 


This road runs from Dechert Station, on the Nashville and 
Chattanooga railroad, through Winchester, to Fayetteville, 
in Lincoln county, a distance of miles. It is a mere 
local road, without any outlet or connections, and hopelessly 
insolvent. It has never paid and will not, in all probability, 
be able to pay any interest upon the debt to your orator. 

Your orator would further staté that the Southwestern 
Railroad Company was incorporated (1851-2, see page 462), 
with powers, &c., of Nashville and Chattanooga Railroad 
Company; lay dormant until 1865-6, when its charter was 
revived (see page 295). By act of December 7, 1867, page 14, 
section 4, it was given $300,000. 


BONDS ISSUED. 
June 27, 1868. S. Parker, president, under Dec. 7, 1867, only $300,000 


July 12, 1869. Oct. 9 9, 1862, aod 80,000 
Aug. 16, 2 J. W. Johnson, receiver, Oct. 9, 1852, only pecan 80,000 
Sept. 7, 9, 1852, 3 27,000 
Oct. 7, 0 “ o Feb. 26, 1869, ch. 53, 
sec. 62. 31,000 
Jan. 25, 1870. 8. 8. Dibrell, president, Feb 25, 1856, only 16,000 
Jan. 28. cts 52, 66, 69 69,000 
— K , ˙ $508,000 


Reported worth nothing by Pennebaker, comptroller. It 
has paid no interest and is never likely to pay any. 

The Knoxville and Kentucky Railroad Company was in- 
5 
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corporated by name of Lexington and Knoxville Railroad 
Company 1851-’2—see page 386 of acts of 1851-’2—name 
changed 1853-’4, page 762, to Knoxville and Kentucky. 
By act of 1851-’2, given the powers of Louisville and Nash- 
ville Railroad Company's eharter, passed 9th of February, 
1850. 

Charter amended or rather remodeled 1856. See acts of 
1855-6, page 434. 

City of Knoxville a stockholder in, say, $50,000; county 
of Knox, say, $100,000; county of Anderson, say, ——; 
county of Campbell, say, ———: 


BONDS ISSUED BEFORE THE WAR. 
May 7, — — A. Mabry, president, under act of Feb., 


—— . 000 

Nov. 17, — — A. Mabry, — under act of Feb. f 
r — 100, 000 
Amount before the ar- $180,000 


BONDS ISSUED SINCE THE WAR. 
April 27, 1866—To C. M. McGhee, president, under Jan. 18, 1886, $250,000 


July 23, 1866—To R. Craighead, agent, under May 22, 1866 250, 000 
Jan. 3, 1837 TC. M. McGhee, president, under eb. 11. 1885, 110.000 


3 20,000 
Feb. 14, 1867—To * 0 0 „% Dee. 10 1866, 100, 000 
March 25 —— 10 10 10 40 40 100, 000 
April 1. — „ C. A. Mitchell, agent, cE thse 300,000 


Oct. 8. — C. M. McGhee, president, „ act of 1852.— 110,000 
Jan. 8, 1868— % Jos. A. Mabry, president, under act Dec. 7, 


_—_—_—_ OE NI RR I Fit TTR 150,000 
Jan. 25, ‘ —** Jos. A. Mabry, president, by order of Gov- 
1 ͤͤl! TN Ra aT ·—Ä— 350,000 
Feb. 20, — Jos. A. Mabry, president, December 7, 1867. 300,000 
March 6, 1869— ‘ a act of 1852 130,000 
Amount of bonds since the war 2 ä 22, 170,000 
Amount before, as above — — 180, 
e $2,350,000 
Add to the above funded interest ___.........----.2-- 2 eee 43,200 
Interest due Ist January, 1871 422,976 
— 00000 


This road runs from Knoxville to the State line, a dis- 
tance of ———— miles, of which only miles have been 
built. It has paid no interest and is not likely to pay any. 


The Cincinnati, Cumberland Gap and Charleston Railroad 
Company was incorporated 1853-’4—see acts, page 645— 
with powers, &c., of Nashville and Louisville Railroad Com- 
pany as passed 9th February, 1850, page 239, amended by 
act of 1855-6, page 55; also by act of 1859-60, page 171, 
section 3, five hundred thousand dollars granted to by act 
of 10th of December, 1866—see page 12, section 1 of act; 
also two hundred thousand dollars by act, December 7, 
1867-8, section 3, page 14. This railroad comes under sec- 
tion 15 of act 7 of December, 1867-’8. | 

No bonds were issued before the war, except August 3, 
1860, to A. E. Smith, agent, under March 22, 1860, $132,000. 


NUMBER OF BONDS ISSUED SINCE THE WAR. 


July 19, 1866—To C. E. Carriger, president 6 — ae 
Aug. 22, 828 — act of 1852... 122,000 
Dee. 12, 10 ee 10 ot 10 66 3 100, 000 
Feb. 24, 1867 oe “ 0 2 167,000 
April 25, 8 «ain 66 4. 40 40 Dee. 10, 
n ~-----. 333,000 
Jan. 31, 1868— U. . Murrell, nn by order of 
Governor — — 100, 000 
Jan. 31. —* M. — Murrell, secretary, by order of 
—— ů —— — 100,000 
May 1, “ — M. . Murreil, president, 1858222 219,000 
Total since the war — $1,241,000 
Add $132,000 before the waů111t!tt.lt ‘ 132,000 
$1,373,000 
8 —ͤ ͤ——̃ — 51,578,000 00 
1 , —ꝗ.... 31,680 00 
Interest to January Ist, 18711 252,528 62 
BU. 33 ———̃ $1,657,108 52 


The road is 44 miles long, runs from Morristown, on East 
Tennessee and Virginia railroad; to Wolf creek, has no con- 
nections, and is hopelessly insolvent and worthless. 

The Knoxville and Charleston Railroad Company was in- 
corporated February 18, 1852 (see Acts of 1851-’2, page 401, 
sections 57, 58, 59, 60, and 61); same powers, &c., as Nash- 
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ville and Chattanooga railroad; embraced in acts of 1867-’8 
December 7 (see section 8, where $150,000 of bonds given); 
has been in the hands of receiver for more than two years. 


BONDS ISSUED SINCE THE WAR. 
Jan. 3, ne * M. MeGhee, president, under act of Dec. 10, 


9 ——üäͤ . — — $77,000 

April 1, 1867—To C. G. W. Jones, president, under act of Dec. 10, 
—— . 82,000 

April 29, 1867—To C. W. Jones, president, under act of Dec. 10, 
FEED ccatnencecusnemmenvenensye 100,000 

April 29, 1867—To C. W. Jones, president, under act of Dec. 10, 
3 ů —ů ů —— DU 41,000 
Oct. 8, 1867—To C. W. Jones, president. No act given 25,000 
Jan. 81, 1868—  “ By order of Governor 150,000 
Feb. 20, ‘uae & of te Act of 1852......... 50,000 
Feb. 20, * és 66 40 rT) 1 100,000 
Feb. 20, 14 — | 40 bé ‘6 6s . 25.000 
May 7, 164 0 10 sé 10 40 of 180086... 60,000 


,. . rr 
Funded interest due January Ist, 1871 —— „ 106,500 


a 


The road is — miles long, and not worth half its indebted- 
ness to the State. 

The Rogersville and Jefferson Railroad Company was in- 
corporated 1851-’2, see page 654, Acts of —, by section 9, 
same powers, liabilities, &c., of the Nashville and Chatta- 
nooga Railroad Company, of acts of 1845-’6: 


BONDS ISSUED BEFORE THE WAR. 


Jan. 28, 1859—To R. G. Fain, president, bridge aid $23,000 00 
July 7, 6 — * act of 1882 100,000 00 
Aug. 14, — a bridge aid. 36,000 00 
. K 56 tetbtieeen $159,000 00 
BONDS ISSUED SINCE THE WAR. 
April 24, 1866—To W. C. Kyle, president, act of 1852. $55,000 00 
May 29, „% W. H. Shepard, agent, act of Jan. 18, 
FT dniimetidgammansiiatiiiiaiauiialiaeaat 100,000 00 
Nov. 30, — C. J. McKinney, receiver, act of Jan. 18, 
—— Ä taniiiiiaiainiaia 41,000 00 
March 28. C. J. Me — receiver, act of March 
r 30, 000 00 


1 7 > N * * * * 1 Py 4 
— o : at er 
. ee l . v R : 
: ia te „ ae eee ee Te ey eee 7 r ; ea. : a 
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a . 8 ey, a 4 a n 8 a nn ee . . 2 
. . et) ee i ne 5 2 Noa at * . — 3 
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Brought forward ---.-.-.----..-.-.-...-... ....-.---- $226, 


BO GHGS ccmncimecanens . —̃ —— 1 
1 pensvbncnbadibendiodaiad $385,000 00 

r 38,000 00 

Interest due January 1, 18717““ d :::: ««c«« 106,853 20 
n cules — $582,018 20 


In hands of receiver for more than two years, and failed 
to pay interest; is only — miles in length, and will never 
pay interest. 

East Tennessee and Western North Carolina Railroad 
Company was incorporated May 24, 1866 (see pages 260-’1, 
2, and 3, Acts of 1865~’6, see section 23), by which charter 
of East Tennessee and Virginia Railroad Company, passed 
January 27, 1848, is made the charter of this company, same 
rights, &c. (see 1847-8, 195, section 28 of act of 1847-8); 
same provision in regard to amendment of charter by acts 
of the directors in Chattanooga Railroad Company. By 
section 10 of act of December 7, 1867-’8 (page 15 of Acts of 
1867-’8), the East Tennessee and Western North Carolina 
railroad gets $100,000; so it is embraced in the provisions 
of section 15 of acts of December 7, 1867, for it has never 
paid its interest—that is, its interest is two years behind; 
$48,000 of interest is due, and $24,000 the annual amount. 


BONDS DRAWN SINCE THE WAR. 
April 28, 1868—To E. Simmerly, president, under Dec. 10, 1866. $150,000 


July 30, a Dec. 7, 1867. 100,000 
June 55 4 — (% a „% Dee. 16, 1868. 150,000 
—. . ˙—˖1or[— rn -- $400,000 
Interest to January 18, 1871 ....W ..-..-.---....--.-...------ 48,000 
Whole indebtedness tu Stat . $448,000 


This road runs from to is —— miles long, 
and is insolvent and worthless. 

Your orator would now show your honor that most, per- 
haps all, of these roads are totally insolvent, unable to pay 


accruing interest or sinking fund, and in no condition to 
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pay the arrears of interest, which have already become past 
due, and, of course, with no reasonable hope of ever paying 
the principal of the bonds issued tu them. Your orator in- 
sists that the failure of these companies to comply with any 
one of the conditions upon which State aid was rendered 
to them works a forfeiture of all their rights under the in- 
ternal-improvement laws, and authorizes your orator to de- 
mand a sale of all the property and effects, rights, privileges, 
and franchises of said several companies, the proceeds of sale 
to he applied, first, to the extinguishment of the debt due to 
your orator, with interest and cost, and the surplus, if any, 
to the satisfaction of other debts in the order of their liens. 
If the sale should produce more than is required to pay the 
debts the stockholders would be entitled to the same pro 
rata. 

Your orator claims, in any event, priority of satisfaction 
out of the incomes or sales of said roads for the whole of the 
indebtedness of said companies, as hereinbefore recited, or 
as the same may be found to be (and your orator reserves 
the right to correct errors therein, if any), over all other 
creditors or claimants of said roads of every nature and kind 
whatever. Among the claims which have been set up 
against said roads, or some of them, are claims for work and 
labor done upon or for said roads while under the control 
and management of receivers appointed under the act of 
1852 and the acts amendatory thereof, aud in some instances 
liens upon parts of the superstructure of said roads, such as 
trestles and bridges, have been claimed. 

Your orator insists that the claims, however valid they 
may be as between the claimants and the companies, can 
have no force and effect as against your orator or its prior 
rights and liens under the internal-improvement laws. 

The premises considered, your orator prays your honor 
that the railroad companies, corporations, and persons men- 
tioned in the caption of this bill as defendants be made 
such by proper process, according to the course of tlie court. 
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Your orator also prays that all the respective stockholders 
of the said railroad companies, the holders of State bonds 
issued to such companies, the holders of the bonds of said 
companies, issued by them and secured by liens, pledges, or 
mortgages of said roads, or any part thereof, or of their 
property or franchises, and all creditors of said railroad com- 
panies, and all persons interested in said roads, be made de- 
fendants to this bill, by service of process on those named 
and by publication to those whose names and residences 
are unknown, according to the cuurse of the court, and that 
all of the said defendants, or so many of them of the 
different classes as the court may deem sufficient to rep- 
resent all of each class, be required to answer the alle- 
gations of this bill on oath. Your orator prays that 
the process of subpoœna or by publication issue and be 
made under the act of December 21, 1870, and require 
the said defendants to appear at the special term of 
this court, to be held on the first Monday in March next, 
and put in such defense to said bill as they may respect- 
ively deem proper under the provisions of the said act; 
that all proper accounts be ordered and taken as required 
by said act; that in case any of such railroad companies 
should decline a contest with your orator in regard to asale 
of the State's interest in these roads, a decree may be made 
accordingly and the commissioners appointed by the Legis- 
lature authorized to proceed at once to sell said interest, a 
specific value being put upon the State’s interest in each of 
such roads by the decree, in pursuance of the Sth section of 
said act of December 21, 1870. Your orator further prays 
your honor to make all such rules, orders, and decrees inter- 
locutory and final, as may be deemed necessary, in order to 
a final and proper adjustment of the rights of all the parties 
preliminary to a sale of the interest of your orator in said | 
roads; and also to declare the exact amount of indebtedness 
of each of said companies to your orator and to define, as 
may be thought proper, what shall be the rights, duties, and 
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liabilities of a purchaser of the State’s interest in said roads, 
or either of them, and what shall be the reserved rights 
of said companies, stockholders, bondholders, and others, 
respectively, as against said purchasers after such sale, 
under the existing laws. Your orator also prays that 
your honor would make a decision of any agreed case 
or question or matter informally submitted under the 
provisions of the second section of said act. Your ora- 
tor also prays your honor to decree a sale of said roads, 
with all their property, franchises, and rights, if necessary 
or proper upon final hearing, or manifestly for the interest 
of all parties, and expressly or tacitly assented to by such 
parties, such sale to be made by the commissioners appointed 
by the Legislature, the proceeds of sale to be paid to the 
parties entitled under the orders and decrees of your honor, 
or upon the principles settled by such orders and decrees. 
Your orator further prays for all such other, further, and 


different relief as it may be entitled to. 
E. H. Ewrna, 


W. F. Cooper, 
W. B. Resse, 
Solicitors. 


Filed January 20, 1871. 


Decree Settling General Rights of Parties and Purchasers. 
April Term, 1871.—6th Day of July, 1871. 


STATE OF ‘TENNESSEE 
| v8. 
THE EDGEFIELD AND KENTUCKY RAILROAD ComPANY et als. 


This cause was further heard on this the 6th day of July, 
1871, before the Hon. E. H. East, chancellor, upon the plead- 
ings, previous proceedings, and proof; and it appearing to 
the satisfaction of the court that decree has heretofore been 
entered in the case of all the railroad companies made de- 
fendants, except the Memphis, Clarksville and Louisville 


- * 
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Railroad Company and the Nashville and Northwestern 
Railroad Company, ascertaining and declaring the amount 
of the State debt against each of the said several companies 
for State bonds issued to said roads under the internal-im- 
provement act of 1851-’2 and subsequent acts amendatory 
thereof, and that said companies are each and are wholly 
unable to pay the said several debts to the State or to keep 
down the interest semi-annually accruing thereon, or to 
pay any sinking fund to meet the principal of said debt 
at the maturity of the State bonds issued to them as 
aforesaid ; that said several companies are, in fact, insolvent 
and unable to comply with the provisions of the said 
internal-improvement laws, designed to secure the payment 
of said debt, principal and interest, and have no prospect of 
ever being able to comply with said provisions; it further ap- 
pearing that of the roads whose debts have thus been ascer- 
tained the East Tennessee and Western North Carolina Rail- 
road Company has declined contest with the State in regard 
to the sale of the State’s interest in its road, and a decree has 
been rendered accordingly for a sale of such interest by the 
commissioners at once; that all the residue of said cofmpa- 
nies, except the Southwestern Railroad Company, have con- 
sented to a sale of their said several roads, with all their rights, 
privileges, and franchises, and decrees have been entered ac- 
cordingly, preference for a limited time being by such decree 


. conceded to the said companies, respectively, and then to the 


stockholders or such of them as choose to join in the purchase, 
to become the purchasers of their said several roads at the 
minimum price fixed by the court, in accordance with the act 
of the 21st December, 1870, chapter 23, and that a decree has 
been made for a sale of the Southwestern Railroad Company ; 
it further appearing that it is made the duty of this court by 
the said act to adjudicate and determine all questions of 
law and matters of controversy of whatever nature, whether 
of law or fact, that have arisen or may arise touching the 
rights and interest of the State and also of the stockholders, 
6 
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bondholders, creditors, and others in said road, and like- 
wise to define, as may be thought proper, what shall be the 
rights, duties, and liabilities of a purchaser of the State’s 
interest in said roads or either of them, and what shall be 
the reserved rights of said companies, stockholders, and 
others, respectively, as against said purchasers, after such 
sale under the existing laws of the State; and it further ap- 
pearing to the satisfaction of the court that the holders of the 
State bonds issued by the State to the said several compa- 
nies are properly made defendants to this suit and sufficiently 
represented by the holders of such bonds as are made de- 
fendants by name or have come in and answered ; it further 
appearing that tbe holders of bonds issued by said several 
companies and secured by mortgage of the road or its 
income or without any security by mortgage, lien, or 
otherwise, are also properly made defendants and repre- 
sented ; that the general creditors of said companies, the 
stockholders, and all other persons interested in said several 
roads or companies are also made defendants and repre- 
. sented, including the creditors whose claims were created 
by or while the roads were being held and managed under 
receivers appointed under the act of 1851-’2 and acts amend- 
atory thereof, and that the court being of opinion that the 
statutory lien or mortgage secured by the said internal-im- 
provement laws under which State bonds were issued to the 
said several companies was intended to enure and does enure 
only to the benefit of the State, and that the holders of said 
bonds have no right now and will have none at the maturity 
of said bonds, by way of subrogation or otherwise, under and 
by virtue of the said several acts and the lien or mortgage 
reserved and secured by them to go upon the said several 
companies or their roads or property for the payment of either 
the principal or interest of the said several State bonds, but 
must look exclusively to the State for payment. The court is 
further of opinion that neither the State of Tennessee nor any 
one claiming by, through, or under it will have any right to 
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enforce the collection of the principal or interest of the State 
bonds so issued as aforesaid against any purchasers who may 
purchase any of said roads, their franchises, &c., under the 
decrees in this cause, either directly or through the commis- 
sioners, if such purchaser fully complies with the terms of 
sale as fixed by the decrees and the acts of Assembly or 
agreed upon with the commissioners. The court is further 
of opinion that the lien of the State, to the full extent of the 
debt of the said several companies for the State bonds issued 
to them severally as aforesaid, and the unpaid interest 
thereon, as ascertained by the decrees in this cause, is prior 
and superior to the claim of all other creditors of said sev- 
eral companies of every nature and kind whatsoever and 
whether secured by mortgage, pledge, judgment, or other- 
wise or without any security. 

The court is further of opinion that the State debt, as 
ascertained as aforesaid, largely exceeds in every instance 
the full value of the several roads upon which it is a lien, 
its rolling stock, and other property; rights, privileges, and 
franchises, and that the State may, therefore, by agreement 
with the said several companies, sell said road’s property 
and franchises, in satisfaction of their said debt, at any 
price which may be agreed upon less than the amount of 
said debt, and vest the purchaser other than the companies 
themselves with a full, perfect, and complete title, free 
from the claim of stockholders, holders of State bonds, 
holders of mortgage bonds, creditors of every kind, and of 
all and every person or persons claiming an interest in said 
companies or roads. The court is further of opinion that 
the said several companies and their stockholders, who have 
consented to the decrees of sale as aforesaid, were competent 
to consent to said decrees, and that, upon sale being made 
under said decrees, either to the parties having the refusal 
for a given time as aforesaid, other than the companies them- 
selves, or to other parties, the said companies and their stock- 
holders will cease to have any further rights, legal or equi- 
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table, in or to the property, rights, and franchises so sold, 
and the said purchasers, other than the company, will take 
the road, property, and franchises, free from all elaims what- 
soever, except those of the State reserved by the contract of 
sale and the act under the provisions of which the sale is 
made. 

(The court is further of opinion that, upon the sale of any 
of the franchises of either of said railroad companies by the 
commissioners, under the decrees in this cause and the pro- 
visions of said act of the 21st December, 1870, all the rights, 
privileges, and immunities appertaining to the franchise so 
sold under its act of incorporation and the amendments 
thereto, and the general improvement law of the State and 
the acts amendatory thereof, shall be transferred to and 
vest in such purchasers, who shall hold said franchises sub- 
ject to all liens and liabilities in favor of the State as now 
provided by law, against the railroad companies, so far as 
may be necessary, to secure the purchase-money as afore- 
said and the other rights of the State under the decrees in 
this cause and the said act of the Legislature.) It is there- 
fore ordered and adjudged and decreed accordingly, and that 
the rights of the parties and franchises be adjudged and set- 
tled in accordance with the opinions as hereinbefore ex- 
pressed. Other matters are reserved. 

It is further ordered that the costs of this cause be paid 
out of the proceeds of the sale of the said several roads. 


CAPTION. 


SreciaAL Tern, 1871.—18tH Day or Sertemser, 1871. 


Special Term. 


Be it remembered that on the 17th day of August, 1871, 
the Hon. E. H. East, chancellor, appointed a special term of 
the chancery court at Nashville, and on the said day gave 
notice in writing to the clerk of the court as follows: 
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In CHANCERY, AT CHAMBERS, 
NASHVILLE, August 17, 1871. 
To Nathaniel Baxter, Jr., Clerk and Master of the Chancery 

Court at Nashville : 

As it is necessary for the dispatch of business, I hereby 
appoint a special term of the chancery court at Nashville, 
Tennessee, to begin on Monday, September 18, 1871. 

E. H. East, Chancellor. 


Filed at office August 17, 1871. 
N. Baxter, Jr., C. and M. 


And the following publication: 
Chancery Court, Nashville. Special Term. 


Under the authority vested in me by sections 3940 and 
3941 of the Code of Tennessee, I hereby appoint a special 
term of the chancery court at Nashville, to begin on the 
eighteenth day of September, 1871. 

Avaust 17, 1871. 

Epwarp H. East, Chancellor. 


Decree Settling Rights of Purchasers of State’s Interest, &c. 
April Term, 1871.—20th Day of September, 1871. 


STATE OF TENNESSEE 
v8. 
THE EDGEFIELD AND KENTUCKY RAILROAD ComPAny et als. 


This cause came on further to be heard on this 20th day 
of September, 1871, before the Hon. E. H. East, chancellor, 
&c., upon the previous proceedings and decrees; and it ap- 
pearing to the court that by decree in this cause rendered 
on the 6th day of July, 1871, in Minute Book F, p. 402, the 
right was given for thirty days from that date to the Mem- 
phis, Clarksville and Louisville Railroad Company to pur- 
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chase the entire railroad of said company, including the 
right of way, grading, bridges, machinery, iron, rails, spikes, 
chairs, and the whole superstructure and equipments, and 
all the property owned by the company and necessary for 
its business, and all depots and depot stations, its franchises 
and property, at the minimum sum of one million seven 
hundred thousand dollars, in bonds of the State, with the 
coupons falling due on the first of January, 1871, aud sub- 
sequent coupons attached, upon the terms and subject to 
the stipulations and conditions of the act of 21st December, 
1870, and that if said company should fail to consummate 
the purchase within the time limited such of the stock- 
holders of said company as might choose to unite for the 
purpose, and such other persons as might be associated with 
them, should, for thirty days after the expiration of said first 
thirty days, have the right to purchase said road, its prop- 
erty, rights, and franchises as aforesaid, at the same price 
and upon the same terms and conditions; and it appearing 
that more than sixty days from the date of said decree 
have expired, and that neither said company nor any of its 
stockholders, nor any person associated with them, have 
made said purchase, and it being admitted by the counsel 
for said company and its stockholders that both the com- 
pany and stockholders have duly and formally declined to 
make said purchase, and it being further admitted that said 
company has never paid any part of the interest due upon 
the bonds received from the State; has contracted debts to 
the amount of many thousands of dollars by issuing second- 
mortgage bonds and, perhaps, otherwise; that said in- 
debtedness has been constantly increasing from year to year, 
the income of the road not being more than sufficient to pay 
the expenses of operating the same, and that there is no 
prospect of the company ever being able to pay any part of 
the debt due the State; it further appearing that the origi- 
nal debt due the State was fifteen hundred and eighty-two 
thousand dollars ($1,582,000), and has been accumulating 
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for the causes aforesaid until on the first day of January, 
1871, said company was justly indebted to the State in the 
sum of two millions four hundred and fifty thousand one 
hundred and twenty-five dollars and ninety-two cents 
($2,450,125.92) for bonds issued by the State and interest 
thereon, and in the further sum of ($499,670) four hundred 
and ninety-two thousand six hundred and seventy dollars 
for rolling stock purchased from the Governmentof the United 
States (subject to all proper credits, if any); it being furtherad- 
mitted that said company is hopelessly insolvent, and that 
all the property, rights, and franchises aforesaid, and which, 
as heretofore decreed, are subject to the lien of the State for 
said bonds, are not sufficient in value, by many thousands 
of dollars, to pay the amount due in said bonds, the court 
is of opinion, and so decrees, that under the circumstances 
which have happened the said company having utterly 
failed to comply with any of the essential conditions of the 
internal-improvement laws under which said bonds were 
issued, the court has power not only. to sell the debt, mort- 
gages, and interest of the State in said road, but also the 
road itself, with all its rights, property, and franchises afore- 
said, and especially as said company and stockholders hereby 
consent thereto. 

The court is further of opinion from the proof already 
on file that the minimum value of said road, its prop- 
erty, rights, and franchises as aforesaid, and of the debt, 
mortgage, and interest of the State in the same, is the 
sum of one million seven hundred thousand dollars, in 
bonds of the State, with the coupons of the first of 
January, 1871, and subsequent coupons attached, and the 
minimum value thereof is hereby fixed at that sum. It is 
therefore ordered, adjudged, and decreed by the court that 
said road be turned over to Hon. R. J. McKinney, A. Wright, 
F. B. Fogg, D. W. C. Senter, Governor; T. H. Butler, secre- 
tary of state, and Ed. R. Pennebaker, comptroller, the com- 
missioners of railroads for the State of Tennessee, and who 
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are hereby appointed special commissioners of this court, and 
they are hereby authorized and empowered to sell said road, 
its property, rights, and franchises aforesaid, as well as the 
debt, mortgage, and interest of the State, to any one and in 
any manner, publicly or privately, and at any price they 
may choose, not less than the minimum aforesaid, and to 
make their report to this court for such further action as may 
be necessary or proper. 

It is further understood and agreed that the State will in- 
demnify and save harmless the purchaser from liability for 
the debt to the United States as aforesaid, less the amount 
due from the United States up to the time of sale for carry- 
ing the mails or other freight, of which the State is to have 
the benefit. The purchaser shall have a credit on the last 
two installments of the purchase-money for all sums that 
may be retained by the United States from said purchaser 
on account of said debt, such credits to be allowed in bonds 
of the State at the then value of such bonds if not other- 
wise paid by the State; and unless the State shall have 
settled said debt to the satisfaction of the United States by 
the time said two installments mature, the purchaser may 
pay the balance due to the United States on said debt and 
have a credit on said installment for the amount thereof, 
together with the difference between the value of said sum 
if paid in cash to the United States and the then value of 
State bonds. On the other hand, the said purchaser is to 
save harmless and fully indemnify the State by a guaranty 
or obligation satisfactory to the commissioners from all lia- 
bility for the claims, debts, or demands of second-mortgage 
bondholders and all other persons having or claiming to 
have debts or demands against the said company, except the 
claims of any of the holders of the bonds issued by the State 
to said company or the bonds issued to fund the interest 
thereon, but to include those claiming to hold demands cre- 
ated by or during the contract of the receivers of said road 
appointed by the State; but the said purchaser is to have all 
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the defenses against said debt aud demands that would ob- 
tain in favor of the State had no sale been made. It is fur- 
ther decreed by the court that the sale shall carry with it to 
the purchaser all debts and demands due the company and 
all surplus profits, if any, in the hands of the receiver. 

And it further appearing that it is made the duty of the 
court by said act to adjudicate and determine all questions 
of law and matters of controversy, of whatsoever nature, 
whether of law or fact, that have arisen or may arise touch- 
ing the right and interest of the State, and also of the stock- 
holders, bondholders, creditors, and others interested in said 
road; and likewise to define, as may be thought proper, 
what shall be the rights, duties, and liabilities of a purchaser 
of the State’s interest in said road and what shall be the re- 
served rights of said company, stockholders, and others, re- 
spectively, as against the purchaser, after such sale under 
the existing laws of the State; and it further appearing to 
the satisfaction of the court that the, holders of the State 
bonds issued by the State to said companies are properly 
made defendants ; 

It further appearing that the holders of the bonds issued 
by said company and secured by mortgage of the road or 
its income, or without any security, by mortgage, lien, or 
otherwise, are also properly made defendants and repre- 
sented ; that the general creditors of said company, the 
stockholders, and all other persons interested in said road or 
company are also defendants and represented, including the 
creditors whose claims were created by or while the road 
was being held and managed under receivers appointed 
under the act of 1851-52 and acts amendatory thereof, and 
the court being of opinion that the statutory lien or mort- 
gage secured by the said internal-improvement law, under 
which State bonds were issued to said road and company 
was intended to enure only to the benefit of the State, and 
that the holders of said bonds have no right now and will 
have none at maturity of said bonds, by way of subrogation 
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or otherwise, under and by virtue of said several acts and 
the lien or mortgage reserved and secured by them, to go 
upon said company or its road, property, rights, or fran- 
chises for payment of either the principal or interest of said 
State bonds, but must look exclusively to the State for pay- 
ment: 

The court is further of opinion that neither the State of 
Tennessee nor any one claiming by, through, or under it 
will have any right to enforce the collection of the principal 
or interest of the State bonds so issued as aforesaid against 
any purchaser who may purchase said company’s road, its 
property, rights, and franchises, under the decrees in this 
cause, either directly or through the commissioners, if 
such purchaser fully complies with all the terms of sale as 
fixed by the decree and the acts of Assembly, or as agreed 
upon with the commissioners, nor to subject said road, its 
property, rights, or franchises, to seizure or sale for the 
payment of said bonds and interest. 

The court is further of opinion that the lien of the State, 
to the full extent of the debt of said company for the State 
bonds issued to it and interest thereon as aforesaid, as ascer- 
tained by this decree, is prior and superior to the claim of 
all other creditors of said company of every nature and kind 
whatsoever and whether secured by mortgage, pledge, judg- 
ment or otherwise, or without any security. 

The court is further of opinion that the State debt, as as- 
certained as aforesaid, largely exceeds the full value of the 
said company’s road, its rights, property, and franchises, 
together with the stock and the other privileges upon which 
it is a lien, and that the State may therefore, by agreement 
with said company, its directors and stockholders, or with- 
out such agreement, have a decree to sell said company’s 
road, its property, rights, and franchises, and the debt, mort- 
gage, and interest of the State in the same at any price that 
may be agreed on less than the amount of said debt, and 
vest the purchaser with a full, perfect, and complete title, 
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free from the claims of stockholders, holders of State bonds, 
holders of mortgage bonds, creditors of every kind and de- 
scription, and of all and every person or persons claiming 
an interest in said company or road. The court is further 
of opinion that the said company, its directors and stock- 
holders who have consented to this and previous decrees as 
aforesaid, were competent to consent to the same, and that 
the counsel for the State were competent to consent for the 
State, and that upon a sale being made under this decree 
the said company and its stockholders will cease to have 
any further rights, legal or equitable, in and to said com- 
pany’s road, its rights, property, and franchises, so sold, and 
the said purchaser will take and be vested with all the title 
and interest of said company and its stockholders in and to 
said road, its property, rights, and franchises, free from all 
claims whatsoever, except those of the State, reserved by the 
contract of sale and the act under the provisions of which 
the sale is made. 

The court is further of opinion tliat upon a sale of the 
franchises of said railroad company by the commissioners 
under this decree and the provisions of the said act of 1st 
December, 1870, all the rights, privileges, and immunities 
appertaining to the franchise so sold under its act of in- 
corporation and the amendments thereto and the general 
internal-improvement law of the State and acts amend- 
atory thereof will pass and be transferred to and vested in 
such purchaser, and the purchaser will hold said franchises 
subject to all liens and liabilities in favor of the State as are 
now provided by law against the railroad companies so far 
as may be necessary to secure the purchase-money as afore- 
said and the other rights of the State under the decrees in 
this cause and the said act of the Legislature. 

The court is of further opinion and so decrees, adjudicates | 
and determines that the purchaser, inasmuch as under this 
decree, he will also purchase the debt, mortgage, and inter- 
est of the State as aforesaid, will, independent of his pur- 
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chase of the company’s: road, its rights, property, and fran- 
chises as aforesaid, have the right to take immediate and 
exclusive possession of said road, its rights, property, and 
franchises aforesaid, and to use and operate the same as a 
railroad, with all the rights and powers of the original char- 
ter of said company and amendments thereto, until the 
whole amount of said debt and interest now due to the State 
as above decreed and the interest hereafter to become due 
on the same shall be fully paid to the purchaser, and as 
purchaser of the road, its rights, property, and franchises, 
he will be entitled to own, use, and operate said road with 
all the powers and franchises of the original charter until 
said charter shall have expired. 

It is therefore ordered, adjudged, and decreed accordingly, 
and that the rights of the parties and purchaser be adjudged 
and settled in accordance with the opinions as hereinbefore 
expressed. Other matters are reserved. 

It is further ordered that the costs of this branch of the 
cause be paid out of the proceeds of the sale of said road, &e. 

Ordered that court adjourn to Thursday, September 21st; 


1871, at 9 o'clock a. m. 
| E. H. East, 


Chancellor. 


Decree Confirming Sale of Knoxville and Kentucky Railroad. 
OvcTOBER TERM, 1871.—30TH Day or OctoseEr, 1871. 


STATE OF TENNESSEE 
‘ v8. 
EDGEFIELD AND Kentucky RAILROA D Company et als. 


Be it remembered that this cause coming on this 30th day 
of October, 1871, to be further heard, before the Hon. E. H. 
East, chancellor, &c., upon the report of the commissioners 
of the State in regard to the sale of the Knoxville and Ken- 
tucky railroad and the Cincinnati, Cumberland Gap and 
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Charleston railroad under the decrees heretofore rendered 
in this court in regard to these roads, which report of the 
commissioners is as follows: 


To the Hon. E. H. East, chancellor, &c.: 


The undersigned, commissioners under an act of the Gen- 
eral Assembly of the State of Tennessee and under the orders 
and decrees of your honorable court, in the case of the State 
of Tennessee vs. The Edgefield and Kentucky Railroad Com- 
pany and others, to sell the delinquent railroads, in addition 
to their former report, beg leave to report that, having here- 
tofore failed to get such bids for the railroads not reported 
as sold as they thought they ought to accept, they adver- 
tised in the newspapers for sealed bids to be made for said 
railroads on or before the 7th day of October, at which time 
tle commissioners proposed to meet at the capitol and con- 
sider of the bids received by them. Aceordingly, on the 7th 
day of October and succeeding days, the undersigned com- 
missioners met in the capitol, and among the various bids 
received by them they beg leave to report that for the Knox- 
ville and Kentucky railroad Messrs. W. B. Johnston and his 
associates offered to raise their former bid for this railroad to 
the sum of three hundred and fifty thousand dollars in the 
bonds of the State, with coupons of January Ist, 1871, and 
subsequent coupons attached, payable according to the law 
and the decree of your honorable court in regard to said 
road. Under all the circumstances surrounding this road 
the undersigned commissioners feel it hest for the interest 
of the State to accept of this offer, it being the highest and 
only bid made for said road. They therefore report said 
Knoxville and Kentucky railroad as sold to Messrs. W. B. 
Johnston and others, and that they paid to the undersigned 
the one-fourth of said price in bonds and coupons of the 
State, to wit, the sum of eighty-seven thousand five hundred 
dollars, and have executed a bond, with approved security, 
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for the payment of the other three-fourths of said three 
hundred and fifty thousand dollars, in accordance with the 
act of the Legislature and decrees of the court. 

The commissioners would further report that for the Cin- 
cinnati, Cumberland Gap and Charleston railroad Messrs- 
Charles M. McGhee, R. T. Wilson, and their associates offered 
the sum of three hundred thousand dollars in bonds of the 
State, with coupons of January Ist, 1871, and subsequent 
coupons attached. As this was the highest and only bid 
ever made to the commissioners for this road, although not 
the minimum price of said road as fixed in your honor’s 
decree, yet, as the weight of evidence taken in regard to the 
value of this road would show that the minimum price may 
have been fixed too high, the commissioners felt it to be 
their duty to accept of this offer of Messrs. C. M. McGhee, 
R. T. Wilson, and others, and therefore report said Cincin- 
nati, Cumberland Gap and Charleston railroad as sold to 
said McGhee, Wilson, and associates for $300,000 in bonds 
and coupons, as directed in your honor’s decree. The com- 
missioners would further report that said McGhee, Wilson 
& Co. paid and delivered to them the one-fourth of said bid, 
viz., seventy-five thousand doliars, in bonds of the State, 
with first January, 1871, coupons and subsequent coupons 
attached, and executed and delivered to the commissioners 
a bond, with approved security, for the payment of the other 
three-fourths of said price, in accordance with the act of the 
Legislature and the decree of the court. 

The undersigned would herewith submit the proposition 
or bids of Messrs. Johnston & Co., McGhee, Wilson, and 
others, and the bonds executed for the deferred payments in 
both of said railroads reported as sold above, and ask that 
your honor would have them spread upon the minutes of 
your court, and that decrees be rendered confirming to said 
purchasers all the interest in said railroads in accordance 
with your honor’s decrees ordering the sale of the same. 


— 


. 
— 
en — 


— 


55⁵ 


All of which is respectfully submitted. 
R. J. McKinney. 


T. H. Butter, 
Secretary of State. 
Ep. R. PENNEBAKER, 
Comptroller. 


I was not in office when these bids were accepted, but my 
predecessor and associates having made the negotiation, I 
3 it, and have received the bonds as stated. 

JoHN C. Brown, Governor. 


(Exuisit No. 1 to Report.) 


NASHVILLE, October 10th, 1871. 


To the Commissioners for State of Tennessee for the Sale of De- 
linquent Railroads. 


Gents: We hereby propose to give to you, for the Knox- 
ville and Kentucky railroad, its franchises and privileges, 
including the State’s interest, three hundred and fifty thou- 
sand dollars in bonds of the State of Tennessee, with the 
coupons maturing January Ist, 1871, and subsequent thereto 
attached, paying one-fourth of the amount within ten days 
and executing the proper bond for the deferred payments, as 
provided by law, within thirty days from date. The last 
condition is asked for from the fact that some time will-be 
required to procure the names of our associates to the bond. 

W. B. Jonxsrox. 
C. M. MeGnxx. 


Endorsement on the Above. 


Ordered by the board that the within bid be accepted if 
payments are made in compliance with the decrees of the 


court. 
Ocr. 11, 1871. 


Ep. R. PENNEBAKER, 
Secretary, cke. 
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Bond. 


These presents witness that W. B. Johnston, C. M. Me- 
Ghee, C. A. Nutting, Alfred Austell, Joseph E. Brown, as 
principals, and W. T. Walters, H. B. Plant, W. C. Morrell, 
as securities, are held and firmly bound to the State of Ten- 
nessee in the penal sum of three hundred and fifty thousand 
dollars; for the payment of which, well and truly to be 
made, they bind themselves, their heirs and personal rep- 
resentatives and successors, this 10th day of October, 1871. 

The condition of this obligation is such that whereas, 
under the decrees of the chancery court, at Nashville, in the 
case of The State of Tennessee vs. The Edgefield and Ken- 
tucky Railroad Company and others, and under a contract 
made with the commissioners appointed by an act of the 
General Assembly of the State of Tennessee to sell and dis- 
pose of delinquent railroads, the above-bound principals have 
this day purchased from said commissioners the Knoxville 
and Kentucky railroad, its property and franchises, as set 
out in the decrees in said cause relating thereto, and upon 
the terms and conditions in said decrees and the contracts 
prescribed, at the price of three hundred and fifty thousand 
dollars, payable in lawful coupon bonds of the State of Ten- 
nessee, with the coupons falling due on the first day of Jan- 
uary, 1871, and all the subsequently accruing coupons at- 
tached, one-fourth of said bonds, with the agreed coupons, 
to be paid at the time of the purchase, which has been done, 
and the other three-fourths, with the coupons as aforesaid, 
to be paid in three equal installments within one, two, and 
three years respectively from the date of said sale, but with 
the privilege, in lieu of such of said coupons of said bonds 
as may be past due at the time the several installments fall 
due, of paying in money an amount equal to the amount 
called for by such coupons—that is, an amount equal to the 
interest accruing semi-annually—upon the remaining three- 
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fourths of said bonds, to be delivered thereafter, from six 
months previous to the Ist January, 1871, until the whole 
amount shall be delivered, said interest to be paid as the 
coupons mature: 

Now, therefore, should the said W. B. Johnston, C. M. Me- 
Ghee, C. A. Nutting, Alfred Austell, Joseph E. Brown, prin- 
cipals, pay to the State of Tennessee the several installments 
of purchase-money as aforesaid and, moreover, eomply with 
the terms, stipulations, and conditions of said decrees in said 
cause in the contract prescribed, then this obligation to be 
void; otherwise to be and remain in full force and virtue. 


W. B. Jonxsrox. Dr. 8.] 
C. A. Nurrixd. Dr. s.] 
JoserH E. Brown. Dr. s.] 
ALFRED AUSTELL. Dr. 8.] 
C. M. MeGnxx. D. 8.] 


W. T. Watters, Security. [L. s.] 
H. B. PLAxr, Security. Ir. s.] 


W. C. Morreit, Security. [L. s.] 


Acknowledged. 
” PENNEBAKER. [L. 8.] 


Signed in the presence of B. R. Freeman, commissioner for 
the State of Tennessee in Georgia. 


STATE OF GEORGIA, 
County or Futon, City or ATLANTA. 


Be it remembered that on the 18th day of October, 1871, 
in the city and county aforesaid, before me, B. R. Freeman, 
a commissioner, residing in said county, duly appointed and 
commissioned by the Governor of the State of Tennessee to 
take the acknowledgment and -proof of the execution of 
deeds and other instruments in writing, under seal [or not] 
to be used or recorded in said State of Tennessee, and to 
take depositions, &c., personally appeared W. B. Johnston, 
C. A. Nutting, Jos. E. Brown, and Alfred Austell, principals, 
8 5 
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and W. T. Walters, H. B. Plant, and W. C. Morrell, as se- 
curity, who are personally known to me to be the persons 
whose names are subscribed to the foregoing bond as hav- 
ing executed the same, and acknowledged that they had ex- 
ecuted the same for the uses and purposes therein ex- 
pressed. 

In witness whereof I hereunto set my hand and affix my 
official seal, as commissioner of the said State of Tennessee, 
at my office, in the city of Atlanta and State aforesaid, the 
day and date first above written. 

IDL. s.] B. R. FREEMAN, 
Commissioner ſor Tennessee in Georgia. 


NASHVILLE, TENN., Oct. 10th, 1871. 
To the Commissioners for the Sale of Delinquent Railroads for 
the State of Tennessee : 

I hereby propose, upon the part of myself, R. T. Wilson, 
and associates, to pay ($300,000) three hundred thousand 
dollars in bonds of the State of Tennessee, with January, 
1871, coupons attached, for the Morristown, or Cincinnati, 
Cumberland Gap and Charleston railroad. For and in con- 
sideration I expect a full and perfect title to the road, in- 
cluding the State’s interest, franchises, and privileges. I 
will, within a few days, pay one-fourth of the amount and 
execute proper bond for deferred payments. I will require 
sufficient time to allow the bonds for the first payment to be 
sent me from New York. 

Yours respectfully, | C. M. McGuHes. 


NASHVILLE, Oct. 10th, 1871. 
The commissioners accept the proposition of C. M. McGhee 
and R. T. Wilson & Co., provided the same will be complied 
with in ten days. 
By order of the board: 


Ep. R. PENNEBAKER, 
Secretary Board of Commissioners. 


Bond. 


These presents witness that Richard T. Wilson and Charles 

M. McGhee, principals, and Jogeph Jaques and R. C. Jack - 

son are held and firmly bound to the State of Tennessee 

in the penal sum of six hundred thousand dollars ($600,000); 

for the payment of which, well and truly to be made, they 

bind themselves, their heirs, assigns, and personal represent- 

atives, this the 18th day of October, 1871. The conditions 

of this obligation are such that whereas, under the decrees 

of the chancery court at Nashville, in the case of the State 

of Tennessee vs. The Edgefield and Kentucky Railroad Com- 

pany and others, and under a contract made with the com- 

missioners by an act of the General Assembly of the State 

of Tennessee to sell and dispose of the delinquent railroads, 

the above-bound Richard T. Wilson and C. M. McGhee 

have this day purchased from said commissioners the Cin- 

cinnati, Cumberland Gap and Charleston railroad, with all 

its property, franchises, and fixtures, as set out in the de- 

crees in said cause relating thereto, and upon the terms and 

conditions in said decrees and the contract prescribed, at the 

price of three hundred thousand dollars, payable in thelawful 

coupon bonds of the State of Tennessee, with the coupons 

‘falling due on the first day of January, 1871, and all the 
subsequently accruing coupons attached, one-fourth of said 
bonds, with the agreed coupons, to be paid at the time of the 

purchase, which has been done, and the other three-fourths, 

with the coupons as aforesaid, to be paid in three equal in- 

stallments within, one, two, and three years, respectively, from 
the date of said sale, but with the privilege, in lieu of such 
coupons of such of said bonds as may be past due at the time 
the several installments fall due, of paying in money 
an amount equal to the amount called for by such cou- 
pons—that i is, an amount equal to theinterest accruing upon 
the remaining three-fourths of said bonds to be delivered 
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thereafter from six months previous to the first day of Jan- 
uary, 1871, until the whole amount shall be delivered—and 
interest to be paid as the coupons mature: 

Now, therefore, should the said Richard T. Wilson and 
Charles M. McGhee pay to the State of Tennessee the several 
installments of purchase-money as aforesaid within the 
time prescribed as above and payable as aforesaid and, 
moreover, comply with the terms, stipulations, and condi- 
tions of said decrees in said cause and in the contract pre- 
scribed, then this obligation to be void, but otherwise to re- 
main in full force and virtue. 


C. M. MeGnxx. 

R. T. WIIsox. 

JOSEPH JAQUES. 

1 R. C. Jackson. 

Ht Witness: 

R. J. McKinney, 
As to Messrs. Wilson, Jaques, and Jackson. 


Acknowledged. 
Ep. R. PENNEBAKER, 
7 Comptroller. 


Endorsement upon the Foregoing Bond. 


The within bond has been examined by us and is in 
proper form. 
Oct. 19, 1871. 
W. F. Cooper, 
W. B. Reese, 
Solicitors for State. 


Which report, being seen, heard, and fully understood 
and not excepted to, is in all things confirmed; and, it ap- 
pearing to the satisfaction of the court that the sales of the 
Knoxville and Kentucky and the Cincinnati, Cumberland 
Gap and Charleston railroads, with their property and fran- 
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chises, have been made by the commissioners; in conformity 
with the previous decrees, it is therefore ordered, adjudged, 
and decreed that these said sales be confirmed, and that the 
commissioners retain the bonds and collect the residue of 
the purchase-money as the same falls due (and, when the 
same is fully paid, make title to the purchasers according to 
the terms of the contract and the former decrees of this court). 
It is further ordered and decreed that the said purchasers be at 
once put into possession of these said roadsseverally bought by 
them, with all the property, franchises, and effectsso bought by 
them as aforesaid, and for this purpose, if necessary, the clerk 
and master is hereby ordered and directed, upon the appli- 
cation of either of said purchasers, to issue a writ of posses. 
sion or writs of possession, directed to the sheriffs of the sev- 
eral counties in this State through which the said roads may 
run or in which any part thereof or of the property sold may 
be, directing said sheriff to put the purchasers into possession 
of such property at once and make return of his action to 
this court. It is further ordered, adjudged, and decreed 
that all the acts of the commissioners in reference to said 
sales be, and the same are hereby, approved, sanctioned, and 
ratified by the court. 

It is further ordered, adjudged, and decreed that the State 
bonds and coupons secured by the commissioners as the con- 
sideration for the sale of said roads be vested in the State as 
its property, and be held by them and disposed of by said 
commissioners, as they are authorized to be held and dis- 
posed of by the acts of the General Assembly under which 
they were appointed and authorized to act, by cancellation 
or otherwise. “The case will be retained for the purpose of 
any further orders or decrees necessary to protect and effect- 
uate the rights of the purchasers or of the State as against 
the purchasers or the property and effects sold, with leave to 
the parties to apply for such further proceedings whenever 
necessary.” 

The decrees referred to in the former part of this decree 
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under which said roads are sold are, in regard to the Knox- 
ville and Kentucky railroad, those of the 9th of March, 1871, 
in Book S, pages 522 and 523, and of the 13th of March, 
1871, on pages 539, 540, 541 of Book S, and, in regard to 
the Cincinnati, Cumberland Gap and Charleston Railroad 
Company, are the decrees of the 25th of March, 1871, on 
page 593 of Book S, and the decrees of April 8th, 1871, on 
page 22 of Book T; and the rights of the said purchasers, 
respectively, of said railroads are in this cause, on the 6th 
day of July, 1871, set forth and decreed by the court on 
pages 369, 370, 371, and 372 of Book T. to which direct ref. 
erence is made as to the rights of said purchasers of said 
railroads under this decree and as a further declaration of 
the rights of the purchasers of said railroads. Inasmuch as 
the State, upon the completion of the purchases, will have 
no further claims against said purchasers, it is ordered and 
decreed by the court that the debt, mortgage, and interest of 
the State in said roads, respectively, as heretofore ascertained 


by decrees in this cause, be transferred to and vested in said 
purchasers, respectively, with all the rights set forth in the 
decree rendered in this cause on the 20th of September, 1871, 
and entered in Book T, pages 494, 495, 496, 497, 498, 499, 
declaring the rights of the purchasers of the State’s interest 
in the Memphis, Clarksville and Louisville Railroad Com- 


pany. 


Supreme Court ol the United States. 


OCTOBER TERM, 1888. 


No. 246. 


P. P. PICKARD, Comprrotier, &., 


v8. 


EAST TENNESSEE, VIRGINIA AND GEORGIA 
RAILROAD COMPANY. 


Supplemental. Appendix to Brief of William M. Bazter, 
Solicitor for Appellee. 


LAWS OF TENNESSEE. 
Acts 1849-50, Chapter LX XVI (page 239). 


Section 1. Be it enacted by the General Assembly of the 
State of Tennessee, That for the purposes of establishing a 
communication by railroad between the cities of Nashville 
and Louisville, in the State of Kentucky, through the town 
of Gallatin, in Sumner county, commencing on the north 
bank of Cumberland river, at some central or convenient 
point to the city of Nashville, the formation of a company, 
to be called the Nashville and Louisville Railroad Company, 
is hereby authorized, which, when formed, shall have cor- 


2 


porate existence in each of the States aforesaid: Provided, 
That said company shall have the privilege of crossing said 
river and conveying to the city from its depot on the north 
side of the river freights and passengers in cars drawn by 
animal power. 


* * * * * * * 


Sec. 4. That as soon as the time for receiving subscriptions 
as aforesaid shall have expired the said commissioners shall, 
respectively, deposit all the money so received by them in 
some incorporated bank, redeeming its notes in specie in the 
State where the notes shall have been received, to the credit 
of the Nashville and Louisville Railroad Company, and shall 
also forward a correct list of all the subscribers to the said 
stock, with the number of shares each subscriber has taken, 
toa central commission, to be composed of the following 
persons: John J. White, of Gallatin ; John G. Rogers, of 
Glasgow; C. A. Wickliffe, of Bardstown ; Neill S. Brown, of 
Nashville, and James Guthrie, of Louisville, who, or a ma- 
jority of whom, shall meet at the town of Glasgow, in the 
State of Kentucky, on the first Monday in November, 1850, 
and ascertain the whole number of sh ares taken in said com- 
pany and publish the same in some newspaper in the city 
of Nashville and in the city of Louisville on or before the 
third Monday in November, 1850; and if the number of 
twenty thousand shares shall have been subscribed, on each 
of which there shall have been paid the sum of five dollars, 
the Nashville and Louisville Railroad Company shall be re- 
garded as formed, and the said central commission, or a ma- 
jority of them, shall sign and seal four duplicate declara- 
tions to that effect, with the names of all the subscribers 
appended, and cause one of these duplicates to be deposited 
in the offices of the secretaries of the States of Tennessee 
and Kentucky ; and thenceforth and from the day of clos- 
ing the books of subscription as aforesaid the said subscribers 
of the stock shall form one body politic and corporate in 
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deed and in law, in the States aforesaid, by the name and 
for the purposes aforesaid. 


* * * * * * * 


Sec. 40. That the capital stock in the said company, the 
dividends thereon, and the roads and fixtures, depots, work- 
shops, warehouses, and vehicles of transportation belonging 
to the said company shall be forever exempt from taxation 
in each and every of the said States of Tennessee and Ken- 
tucky, and it shall not be lawful for either of the said States, 
or any corporate or municipal police or other authority 
thereof, or of any town, city, county, or district thereof to 
impose any tax on such stock or dividends, property or 
estate: Provided, The stock or dividends, when the said 
dividends shall exceed the legal interest of the State, may 
be subject to taxation by the State in common with and at 
the same rate as money at interest or interest thereon, and 
when the State shall impose a tax on the dividends declared 
in favor of the stockholders of the company the tax shall 
extend only to such proportion of the said dividends and 
capital stock as the part of the road in that State shall bear 
to the whole road from the profits of which the said divi- 
dends have arisen, which tax, when imposed, shall be re- 
tained by the company out of said dividends and paid to 
the State; but no tax shall be imposed so as to reduce the 
part of the dividends to be received by the stockholders 
below the legal interest of the State. 


* * * * * * * 


Sec. 51. That this act shall become a law whenever the 
State of Kentucky may enact the same for the same pur- 
pose, with such modifications and amendments as they may 
deem right, not inconsistent with the provisions hereof: 
Provided, however, That if the said State of Kentueky should 
not enact or co-operate in this charter during the present 
year, when the same is enacted, the time shall be allowed 
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thereafter as is now allowed to do and perform certain 
things required by the provisions of this act. 


LAN DON C. Haynes, 


Speaker of the House of Representatives. 


Jonn F. Henry, 
Speaker of the Senate. 
Passed February 9, 1850. 


Acts 1853-’54, Chapter CCCI (page 645). 


An act to charter the Cincinnati, Cumberland Gap and 
Charleston Railroad Company. 


Section 1. Be it enacted by the General Assembly of the State 
of Tennessee, That William Houston, Hu. Graham, Walter R. 
Evans, Thomas J. Johnson, Frank Fulkerson, L. A. Garrett, 
William M. Cocke, Thomas W. Turley, L. D. Franklin, Mil- 
ton Shields, Obediah Boaz, and William McFarland, and 
their associates, who shall be stockholders in a railroad com- 
pany, and their successors, under the name and style of the 
Cincinnati, Cumberland Gap and Charleston Railroad Com- 
pany, are hereby declared to be a body corporate and politic 
under the laws of Tennessee, with succession for ninety-nine 
years and a common seal, with a capacity to sue and be sued, 
receive and enjoy, to them and their successors, property and 
estate of whatever value and quantity, and the same to alien, 
transfer, and dispose of so far as may be necessary to carry into 
effect the main object of this charter, which is hereby declared 
to be the construction, use, and maintenance of a railroad from 
Cincinnati, on the Ohio river, or some point nearer Cumber- 
land Gap than Cincinnati, already having railroad connec- 
tion therewith, through Cumberland Gap and the valley of 
the French Broad river, near Paint Rock, the southern 
boundary line of the State of Tennessee, to Charleston, South 
Carolina, or some point nearer Cumberland Gap than 
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Charleston, already having railroad communication with 
Charleston. 

Sec. 2. Be it further enacted, That said company shall have 
power to unite with any company chartered or that may be 
chartered by the Legislature of the State of Kentucky for 
the construction of a railroad from Cincinnati, Paris, Louis- 
ville, Lexington, or any other point nearer Cumberland Gap 


‘than Cincinnati, to the boundary line of the State of Ten- 


nessee at Cumberland Gap, to unite with the railroad from 
Charleston as aforesaid ; and that said company shall have 
power to unite with any company that has been or may be 
chartered by the Legislature of the State of North Carolina 
or South Carolina, for the construction of a railroad from 
Charleston, South Carolina, or some point nearer Cumber- 
land Gap than Charleston, to the boundary line of the State 
of Tennessee, to unite with the said road from Cincinnati, 
Paris, Louisville, or Lexington as aforesaid, and to consol- 
idate said railroads and the stock of said companies in such 
manner and upon such terms as said company may deem 
best. 

Srv. 3. Be it further enacted, That the capital stock of said 
company shall be five hundred thousand dollars, to be di- 
vided into shares of twenty-five dollars each, and said com- 
pany shall have power to increase the capital stock of said 
company to two millions of dollars: Provided, That at all 
the meetings of said stockholders where a vote is to be taken 
each stockholder shall be entitled to vote in person or by 
proxy, and in the election of directors and all other elec- 
tions which may come before the stockholders the vote shall 
be taken according to the provisions of the charter of the 
East Tennessee and Virginia Railruad Company: Provided 
further, That whenever fifty thousand dollars of said stock 
is subscribed said company may organize and elect a board 
of directors, who may elect a president from their number, 
as prescribed in the East Tennessee and Virginia Railroad 
Company, who, when elected, shall be president of the board 


6 


of directors and of the company; and no person shall be 
president or director of said company unless he is the owner 
of at least twenty-five shares of the capital stock of said com- 
pany, which he shall have held at least three months pre- 
vious to his election, except the first. 

Sxc. 4. Be it further enacted, That the aforesaid William 
Houston, Hu. Graham, Walter R. Evans, Thomas J. John- 
son, Frank Fulkerson, L. A. Garrett, William M. Cocke, 
Thomas W. Turley, L. D. Franklin, Milton Shields, Obediah 
Boaz, and William McFarland be, and they are hereby, con- 
stituted a board of commissioners, a majority of whom may 
act, to manage all the affairs of said company, until it shall 
be organized by the election of a board of directors, as afore- 
said, to procure subscription of the stock by themselves, or 
by the appointment of agents for that purpose, or in such 
manner as they may deem best, to provide for experimental 


surveys of routes for said road, or any part thereof, and for — 


the payment of tlie same and for procuring said subscrip- 
tion of stock out of such call on the stock subscribed for as 
they may deem advisable, according to the provisions of the 
charter of the East Tennessee and Virginia Railroad Com- 
pany: Provided, They shall not be required to require the 
payment of any part of the stock subscribed for at the time 
the same is subscribed for and taken. 

Sec. 5. Be it further enacted, That said company shall have 
the right, when necessary, to construct said road across or 
along any public road or water-course : Provided, That said 
company shall not obstruct such public road or water-course ; 
and should said company run said road upon the line of 
any turnpike road it shall and may be lawful for said com- 
pany to make such contract or arrangement with said turn- 
pike company as may be deemed best by the parties. 

Sec. 6. Be it further enacted, That whenever said company 
shall have completed that part of said road from Cumber- 
land Gap to the East Tennessee and Virginia Railroad, or 
to the southern boundary line of the State of Tennessee, 
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they shall have all the rights and privileges conferred by 
this charter for the period of ninety-nine years. 

Suc. 7. Be it further enacted, That the commissioners, or 
the directors of said road, shall have the power to open 
books of stock ut any time or place they may think proper, 
and that said company shall have ten years to complete 
said road. 

Src. 8. Be it further enacted, That said company shall be 
and they are hereby vested with all the rights, powers, and 
privileges and subject to all the restrictions and liabilities 
of the Nashville and Louisville Railroad Company, except 
otherwise provided for in this charter. 

Src. 9. Be it further enacted, That the Cincinnati, Cumber- 
land Gap and Charleston Railroad Company shall have the 
power to increase the capital stock of said company to an 
amount sufficient to complete said road, and that said com- . 
pany be, and they are hereby, authorized to borrow, on the 
credit of said company, a sum of money not exceeding one 
million of dollars, and may issue the bonds of said company 
for the amount borrowed, payable at such times and bear- 
ing such rate of interest as said company may determine, 
and shall have full power to secure the payment of said 
bonds by a mortgage or deed of trust on the road, property 
and franchise of said company: Provided, That nothing 
herein contained shall be so construed as to effect or im- 
pair the lien which the State may have on the road, prop- 
erty, or stock of said company by any act of the Legislature 
of this State. 

Ws. H. Wisener, 
Speaker of the House of Representatives. 
Epwin Porx, 
Speaker of the Senate. 
Passed November 18, 1853. 


8 
Acts 1853-54, Chapter CCCXXIV (page 763). 


* * * * * * * 


Sec. 6. Be it enacted, That any two or more of said board 
of commissioners shall be, and they are hereby, authorized 
to open books for the subscription of stock for said road at 
any time and place they may deem best or proper, and shall 
be required to report the same to any regular meeting of 
said board; and said Cincinnati, Cumberland Gap and 
Charleston Railroad Company shall be, and they are hereby, 
vested with all the rights, powers, and privileges and subject 
to all the restrictions and liabilities of the East Tennessee 
and Virginia Railroad Company, except otherwise provided 


in this act and the act this is intended to amend. 
* * 1. * * * * 


Acts 1855-’56, Chapter 49 (page 55). 


An act to amend an act entitled “An act to charter the Cin- 
cinnati, Cumberland Gap and Charleston Railroad Com- 


pany.” 


SEcTION 1. Be it enacted by the General Assembly of the State 
of Tennessee, That an act to charter the Cincinnati, Cumber- 
land Gap and Charleston Railroad Company, passed Novem- 
ber 18, 1853, shall be so amended that, whenever said rail- 
road company shall have subscribed in bona fide stock an 
amount sufficient to grade said railroad from or near Paint 
Rock, the southern boundary line of the State, to its inter- 
section with the East Tennessee and Virginia railroad at 
Morristown, or from Cumberland Gap, the northern bound- 
ary line of the State, to the East Tennessee and Virginia 
railroad, they shall have all the rights, powers, and privi- 
leges conferred by this charter for the period of ninety and 
nine years, and shall be entitled to all the benefits of State 


aid granted to said road by existing laws. 
* 


* * * * * x 
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Acts 1859-60, Chapter 21 (page 171). 


Sec. 3. Be it further enacted, That the first section of an 
act passed February 11th, 1852, entitled An act to establish 
a system of internal improvements in this State, and subse- 
quent acts extending the provisions of said act to the Cin- 
cinnati, Cumberland Gap and Charleston Railroad Company 
be so amended that whenever said railroad company shall 
have graded and shall have ready to put down the necessary 
timbers for the reception of rails, as is contemplated in said 
acts, from Morristown to the French Broad river,and when- 
ever stock is subscribed sufficient to grade the whole line of 
said road from Morristown to Paint Rock, at the North Car- 
olina line, it shall be the duty of the Governor to issue 
bonds of the State to the company, as required in said acts: 
Provided, Nothing in this act shall in any event be construed 
as extending any additional State aid to said company fur- 
ther than has been extended to it by . acts of the 
oman 2 of — — 0 
* * * 
Acts 1870-71, Chapter XXIII (page 28). 


Sec. 10. Be it further enacted, That upon the sale of any of 
the franchises of either of the railroad companies by the 
com missioners under the provisions of this act all the rights, 
privileges, and immunities appertaining to the franchise so 
sold under its act of incorporation and the amendments 
thereto, and the general improvement law of the State and 
acts amendatory thereof, shall be transferred to and vest in 
such purchaser, and the purchaser shall hold said franchise 
subject to all liens and liabilities in favor of the State as 


now provided by law against the railroad companies. 
* * * * * * = 
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Opinion of Circuit Court in 24 Fed. Rep., p. 614. 
East TENNESSEE, V. AND G. R. R. Co. 
a Comptroller. 

(Circuit Court, E. D. Tennessee, May, 1885.) 


1. Taxation—Ezemption of Property of Corporations from Tazxation—Va- 
lidity— Impairment of Contracts.— Legislatures, unrestrained by some 
constitutional limitation, have full power to provide, in an act creating 
a corporation, for an exemption of its property from taxation; and 
such a provision in the charter of a corporation constitutes u contract 
which the State may not subsequently impair. 


2. Same—Exemption Granted by Reference to Prior Acts.—By its charter 
and other acts to which it refers, the property of the Cinci nnati, Cum- 
berland Gap and Charleston Railroad Company was exempted from taxa- 
tion; and by force of the legislative and judicial action, detailed in 
the opinion, said exemption passed with the property and became vested 
in complainant. 


4. Same—Judicial Sale of Vested Franchise.— The Legislature of Tennessee 
had constitutional authority after 1870 to provide by law a remedy 
whereby an outstanding vested franchise, including, among other priv- 
ileges, an immunity from taxation, could be subjected to a judicial sale 
for the payment of the just debts of its owner and for the transfer of the 
sume in connection with a conveyance of the property to which it was 
appurtenant to a purchaser. 


In equity. 


W. M. Baxter, for complainant. 
B. J. Lea, att’y gen., for the State. 
Marks & Vertrees, for defendant. 


BAXTER, J.: 
The complainant seeks by its bill in this case to enjoin 


property formerly belonging to the Cincinnati, Cumberland 
Gap and Charleston Railroad Company on the ground that 
it isexempt from taxation. If the exemption claimed exists 
it arises under the legislation and judicial proceedings to be 


the collection of taxes assessed against that portion of its 
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hereinafter referred to and considered. The act of January 
27, 1848, entitled “An act to incorporate the East Tennessee 
and Virginia Railroad Company,” exempts all of its prop- 
erty, except slaves, from taxation for twenty years from and 
after the completion of its road“ and no longer.” The act 
of February 9, 1850, entitled “An act to incorporate the 
Nashville and Louisville Railroad Company,” exempted all 
of its property from taxation for and during its corporate 
life. 

There is no doubt of the validity of these exemptions. 
The power of a Legislature under our system, when unre- 
strained by some constitutional limitation, to contract in 
an act creating a corporation for an exemption of its prop- 
erty from taxation has been too long established to be 
now called in question. The supreme court, in the Bing- 
hampton Bridge case, 3 Wall., 73, say that the question has 
been “settled by an unbroken course of decisions,” both 
in the “ Federal and State courts;” that “all courts are 
estopped from questioning the doctrine; that “the se- 
curity of property rests upon it,” and that “a departure 
from it now would involve dangers to society that can- 
not be foreseen, shock the sense of justice of the country, 
unhinge its business interests, and weaken, if it did not de- 
stroy, the respect which has always been felt for the judicial 
department.” 

In Humphry vs. Pegues, 16 Wall., 249, the same court re- 
iterates the doctrine, and, among things, say: 


“Another question is raised, to wit, that a Legislature does 
not possess the power to grant to a corporation a perpetual 
exemption from taxation; that it is not competent for one 
Legislature, by binding another, to compass the death of the 
State. It is too late to raise this question in this court. It 
has been held that the Legislature has the power to bind 
the State in relinquishing its power to tax a corporation. 
It has been held that such a provision in a charter of in- 
corporation constitutes a contract which the State may not 
subsequently impair. These doctrines have been reaffirmed 
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and reiterated so recently as 1871, in an opinion of Mr. 
Justice Davis, in the case of the Wilmington R. R. vs. Reich, 
13 Wall., 264. They must be considered as settled.“ 


These rulings have been adopted and applied in numer- 
ous cases in Tennessee. (See Knoxville & O. R. Co. us. Hicks 
9 Baxt., 442.) 

Assuming, under these authorities, that the exemptions 
granted to the East Tennessee and Virginia and Nashville 
and Louisville Railroad Companies are valid contracts, that 
cannot be impaired by legislation, we will proceed to the 
next inquiry made necessary by the exigencies of the case, 
to wit: Did the Cincinnati, Cumberland Gap and Charleston 
Railroad Company acquire under its charter a like exemp- 
tion of its property? The act of November 18, 1853. incor- 
porating the Cincinnati, Cumberland Gap and Charleston 
Railroad Company, among other things, enacted that said 
“company shall be, and it is hereby, invested with all the 
rights, powers, and privileges and subject to all the restric- 
tions and liabilities of the Nashville and Louisville Railroad 
Company, except as otherwise provided in this chapter; 
and the act of December 22d following, entitled “An act to 
charter the Lexington and Knoxville Railroad Company,” 
further provides “that the Cincinnati, Cumberland Gap and 
Charleston Railroad Company shall be, and it is hereby, in- 
vested with all the rights, powers, and privileges and subject 
to all the restrictions and liabilities of the East Tennessee 
and Virginia Railroad Company, except as otherwise pro- 
vided in this act and the act this is intended to amend.” 

The complainant insists that by virtue of the foregoing 
enactment the Cincinnati, Cumberland Gap and Charleston 
Railroad Company did, in common with the two companies 
referred to, acquire an immunity from taxation to the same 
extent as it had been conferred on said former companies; but 
this has been expressly denied by the supreme court of this 
State in two decisions: Wilson vs. Gains, 2 Leg. Rep., 31, and 
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East Tennessee, V. & G. R. R. vs. Hamilton Co.,decided in 1877, 
but not reported. We have heretofore given our reasons for 
dissenting from these cases, and subsequent reflection and in- 
vestigation have confirmed the conclusions then reached. 
(Louisville & N. R. Co. va. Gains, 3 Fed. Rep., 266.) In thus 
dissenting from the ruling of the supreme court of Tennessee 
we followed, as we were bound to do, a contrary doctrine 
announced by the Supreme Court of the United States. 
The statute of a State, say this last tribunal, “may make a 
contract as well by reference to a previous enactment mak- 
ing one, and extending rights to another party.” (Bing- 
hampton Bridge case, supra.) Here the power of the Leg- 
islature to enter into a contract in the way pointed out is 
affirmed. But the court does not undertake to say in that 
case that the terms employed in the statutes under which 
complainant claims, to wit, “ rights, powers, and privileges,” 
are sufficient to invest the Cincinnati, Cumberland Gap and 
Charleston Railroad Company with the immunity from taxa- 
tion granted to the two companies to whose charters reference 
is made. Not at all. But in Humphreys vs. Pegues, 16 Wall., 
244, where this precise question arose, the court did so hold. 

The pertinent facts of the last case are briefly these: South 
Carolina, in 1851, incorporated a railroad company without 
exemption from taxation. But in 1855, by an amendatory 
act, it conferred that privilege; and in 1863, by another att 
incorporating another and different railroad company, it 
was provided that “all the rights, powers, and privileges ” 
conferred on the previous corporation should be conferred 
on the second company. Upon these facts the Supreme 
Court held (1) that the property of the second corporation 
was made, by the act of 1863, exempt from taxation; (2) 
that the Legislature could not without contravening the 
national Constitution repeal.the act of 1863 80 as to subject 
said last company’s property to taxation; and, among other 
things, the learned justice who delivered the opinion of the 
court said : 
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“All the privileges as well as the powers and rights of the 
first corporation were granted to the latter. A more impor- 
tant or more comprehensive privilege than a perpetual exemp- 
tion from taxation can scarcely be imagined. It contains 
the essential idea of a peculiar benefit or advantage of a 
special exemption from a burden falling upon others.” 


The precise point decided is that the word “ privilege” 
did include the exemption from taxation granted to the 
former corporation; and although numerous cases have 
since arisen involving kindred questions, which have been 
elaborately discussed and distinguished from Humphry vs. 
Pegues, the latter case has been in no way weakened or 
qualified, but the same has been, by clear implication, sev- 
eral times reaffirmed. Mr. Justice Matthews, in the case of 
Tennessee vs. Whitworth, 22 Fed. Rep., 81, said: 


“The language of the sixth section (which gave to the 
Nashville and Decatur Railroad Company all the rights and 
privileges previously granted to the Nashville and Chatta- 
nooga Railroad Com pe ny) is precisely equivalent to a declara- 
tion that the Nashville and Decatur Railroad Company shall 
be governed by the charter of the Nashville and Chattanooga 
Railroad Company as though it had been re-enacted as such, 
with the name of the former company inserted instead of 
the latter, repeating in detail the language of each section, 
granting rights and privileges and imposing restrictions 
and liabilities.” 


These adjudications are conclusive upon this court, and 
unless there is some fact not yet adverted to that renders 
them inapplicable they must control this case. 

The defendant insists that the Cincinnati, Cumberland 
Gap and Charleston Railroad Company took nothing under 
that clause of its charter professing to vest it with the rights, 
powers, and privileges of the Nashville and Louisville Rail- 
road Company. Its contention is that the act to incorporate 
the last-named company provided that it “should become 
a law whenever the State of Kentucky may enact the same 
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for the same purpose.” No such co-operative legislation has 
been enacted, and no company has been organized under 
said act. Upon these conceded facts the complainant in- 
sists that said act never took effect or became a law, and 
that no such corporation as the Nashville and Louisville 
Railroad Company ever existed ; and hence the charter of 
the Cincinnati, Cumberland Gap and Charleston Railroad 
Company, professing to vest in the latter company all the 
rights, powers, and privileges and onerate it with all the re- 
strictions and liabilities of such non-existing company, 
passed nothing. It has been so held by one of the circuit 
judges of the State. Yet while his judgment was subse- 
quently affirmed both by the State and national supreme 
courts, neither of them discussed this particular question 
nor intimated an opinion in regard to it, unless the solici- 
tude manifested to find other and more plausible grounds 
upon which to rest their decisions may be regarded as an 
intimation against the views of the subordinate court. (Rail- 
road Co. vs. Hamblen Co., 102 U. S., 273.) 

This ruling is, in my judgment, maniféstly erroneous. 
The act incorporating the Nashville and Louisville Railroad 
Company wasenacted by the Legislature in conformity with 
the requirements of the constitution. It was duly enrolled, 
attested by the speakers of both houses, and regularly pro- 
mulgated and published as one of the statutes of that session. 
The courts have always taken, whenever it came in ques- 
tion, and still continue to take, judicial notice of its exist- 
ence and contents. The Legislature knew, when it passed 
the act to incorporate the Cincinnati, Cumberland Gap and 
Charleston Railroad Company, that no company had been 
organized under it; and, under the construction contended 
for by the defendant, the act in question would be converted 
into a meaningless farce. Such a construction is precluded 
by every reasonable hypothesis. It is, to my mind, clear 
that the Legislature intended to incorporate the act to charter 
the Nashville and Louisville Railroad Company, in all its 


— te Soe Oe Rea eek ee Sink Se aad ee SS a chs oo: 


i Ld eit ay © a Ache Lali att eR i hi ee a ce 
| 1 4 * * * 1 : ö 1 e a 9 * rs 


16 


details, into and make it a part of the act to incorporate the 
Cincinnati, Cumberland Gap and Charleston Railroad Com- 
pany’s charter, and in this way to confer upon and vest in 
said last-named corporation all the rights, powers, and privi- 
leges prescribed therein and granted thereby, including the 
exemption claimed. 

But we need not pursue this discussion any further, as it 
is not essential to a correct determination of this case. 

The act of December 22, 1853, herein previously referred 
to, also assumes to vest the Cincinnati, Cumberland Gap and 
Charleston Railroad Company with all the rights, powers, 
and privileges previously granted to the East Tennessee and 
Virginia Railroad Company. This company had a lawful 
existence. Among its rights, powers, and privileges was an 
immunity from taxation for twenty years from and after the 
completion of its road. This period has not yet elapsed. 
If this immunity was vested in the Cincinnati, Cumberland 
Gap and Charleston Railroad Company and was subse- 
quently passed to the complainant, it is not important to in- 
quire in this case whether it acquired, in the manner alleged, 
the rights, powers, and privileges of the Nashville and Louis- 
ville Railroad Company or not, for if the immunity was ac- 
quired in virtue of the reference in its charter to the East 
Tennessee and Virginia Raiiroad Company’s charter it has 
not yet expired, and the complainant is entitled to be pro- 
tected in the enjoyment of its said privilege until it is lost 
by the lapse of time. 

Having shown, as we think, that the Cincinnati, Cumber- 
land Gap and Charleston Railroad Company was by law 
vested with an immunity from taxation, we will next pro- 
ceed to inquire whether that immunity has been passed to 
and invested in the complainant. Ordinarily no such im- 
munity will pass to a purchaser as an incident to the ac- 
quisition of the property exempt. (Morgan vs. Louisiana, 93 
U. S., 217; Wilson vs. Gains, 103 U. S., 417, and Louisville 
& N. R. Co. vs. Palmes, 109 U. S., 244; S. C. 3 Sup. Ct. Rep., 
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193.) But such an immunity may pass to a purchaser if it 
is authorized by law. (Memphis R. Co. ve. Commissioners, 
112 U. S., 617; S. C. 5 Sup. Ct. Rep., 299.) So let us see if 
there was any sufficient authority for the transfer claimed by 
the complainant in this case. 

By the act of February 11, 1852, the Legislature of Ten- 
nessee projected a general system of railroad improvement 
for the State. In it the State undertook to aid private en- 
terprise in the building of various railroads by loaning to 
the several companies organized for the purpose State bonds 
on the conditions therein prescribed. These provisions were 
precautionary, and were intended to indemnify the State 
against loss; and, among other reservations of power for the 
accomplishment of that object, the third section of the act 
provided “ that the State of Tennessee upon the issuance of 
said bonds and by virtue of the same shall be invested with 
a lien or mortgage, without a deed from the company, upon 
the road-bed, right of way, grading,ete, * * * acquired 
or to be acquired, by the companies” to which aid was to 
be extended ; and, to avoid all possible conflict between the 
State and other creditors of said aided corporations, the 
fourth section of said act further provided “ that it shall 
not be lawful for any one of said companies to give, 
create, or convey to any person or persons whatever 
any lien, incumbrance, or mortgage of any kind which 
shall have priority over or come in conflict with the 
lien of the State herein secured, and every such lien, in- 
cumbrance, or mortgage shall be null and void as against 
the lien of the State; and, as a further precaution, the Legis- 
lature reserved the power to thereafter “enact all such laws 
as may be deemed necessary to protect the interest of the 
State against lose in consequence of the issuance of said 
bonds.” Aid was accordingly extended under and pursuant 
to the provisions of said act to the Cincinnati, Cumberland 
Gap and Charleston Railroad Company. 

Among other conditions of this loan was an undertaking 
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by each of said borrowing companies to provide for the pay- 
ment of the semi-annual interest as the same accrued. The 
Cincinnati, Cumberland Gap and Charleston Railroad Com- 
pany failed to do this, but, along with other companies simi- 
larly obligated, neglected to provide for the payment of said 
interest as it matured. Thereupon the Legislature, in the 
exercise of its reserved authority to enact such laws as might 
be deemed necessary to protect the State’s interest, passed 
the following enactments authorizing and providing for the 
sale of delinquent railroads. By the first, to wit, the act of 
July 1, 1870, three commissioners were appointed to make 
the sale, who, encountering some and foreseeing other legal 
obstacles to an advantageous sale, declined to proceed until 
further legislation could be had, and by a formal report sug- 
gested and recommended further and remedial legislation. 

It was in deference to their recommendation that the act 
of December 22, 1870, was passed. This act authorized and 
required said commissioners to file a bill for and in behalf 
of the State, in the chancery court ai Nashville, against all 
delinquent railroad companies, including the Cincinnati, 
Cumberland Gap and Charleston Railroad Company, for the 
purpose of enforcing, under the decrees of said court, a sale 
of said several delinquent companies’ property for the benefit 
of the State; and among the pawers conferred by said act in 
said court was the authority “to define, as may be thought 
proper,” what “ the rights and duties and Jiabi}ities” of the 
purchasers should be, the tenth section of said act declar- 
ing that the purchaser should be vested with “ all the rights, 
privileges, and immunities appertaining to said franchise to 
be sold under the act of incorporation and amendments 
thereto and the general improvement laws of the State and 
acts amendatory thereof.” 

Thereupon a bill was filed in accordance with the re- 
quirements of the foregoing statute and prosecuted to a 
final hearing. In the progress of the case the court, in 
discharge of the duty enjoined upon it by the statute, 
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to adjudicate and determine all questions of law and mat- 
ters of controversy of whatever nature, whether of law or 
of fact, that had arisen or that might arise touching the 
right and interest of the State, and also of the stock- 
holders, bondholders, creditors, ynd others in said road, and 
to define “what shall be the rights, duties, and liabilities 
of a purchaser of the State’s interest in said roads,” did, 
among other things not necessary to be recited, declare that 
the State had the right, under the law, to have said “roads, 
property, and franchises” sold in satisfaction of its lien, and 
that the purchasers thereof would take said “ roads, property, 
and franchises free from all claims whatsoever,” except such 
as were reserved by the decree to secure the payment of the 
purchase-money, together with “all the rights, privileges, 
and immunities appertaining to the franchise so sold, under 
its act of incorporation and the amendments thereto, and the 
general improvement law of the State and acts amendatory 
thereof.” It furthermore adjudged that said company was 
indebted to the State in the sum of $1,404,680 for bonds pre- 
viously loaned it and the matured and unpaid interest . 
thereon, and decreed a sale of said road, property, and fran- 
chises upon the terms and conditions set forth in the decree; 
and at the sale made pursuant thereto the complainant, 
through its agents, became the purchaser thereof, and upon 
complainant’s application, duly made, said sale was con- 
firmed, and “all the right, title, interest, claim, and demand 
which said Cincinnati, Cumberland Gap and Charleston 
Railroad Company, its stockholders, creditors, or the State 
of Tennessee,” had in and to said “property, right, fran- 
chises, and privileges of said company” which were sought to 
be and under the decrees in said cause were ordered to be 
sold and transferred were divested out of said parties, re- 
spectively, and vested in the complainant with all the legal 
and equitable rights incident thereto, as defined in the 
former decrees in said cause, for the period prescribed by 
law. 
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Thus it is insisted that the complainant has succeeded to 
the ownership of the property and franchises and privileges 
of the Cincinnati, Cuberland Gap and Charleston Railroad 
Company, including the immunity from taxation previously 
possessed by said company. This contention, however, is 
denied by the defendant. 

If, as we have endeavored to show, the exemption origi- 
nally claimed was valid in favor of the Cincinnati, Cum- 
berland Gap and Charleston Railroad Company, it is elear that 
it was the intention and purpose of the Legislature to have 
transferred it, under the legislation and judicial proceedings 
recited above, to the complainant as incident to its pur- 
chase; but it is now contended that said transfer was in con- 
travention of the constitution of 1870, and therefore invalid 
and inoperative; and in support of this position the case of 
Trask vs. Maguire, 18 Wall., 391, is recited on. 

Trask vs. Maguire is in many of its facts very much like 
this case; but the two cases are by no means identical. Mis- 
souri, like Tennesse, loaned its bonds to railroad corpora- 
tions to aid them in the construction of their roads, and 
retained statutory liens on the roads and their appurtenances, 
with authority, in default of payment, to sell thesume. The 
power to sell was by the law vested in the Governor. He 
was authorized to sell at auction, and to the highest bidder, 
and, in certain contingencies, to buy the road and property 
for the State, subject to such disposition as the Legislature 
might thereafter direct. After this legislation the State, in 
July, 1865, adopted a new constitution containing the fol- 
lowing clauses: 


“ No property, real or personal, shall be exempt from tax- 
ation, except property of the State. The General Assembly 
shall not pass any special law exempting the property of 
any named person or corporation from taxation. 


The railroad in question, to which the State had loaned 
its bonds, and on whose road and appurtenances it had re- 
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tained a lien, coupled with a reservation of a right to sell, 
having failed to meet its obligation to the State, was pro- 
ceeded against and its road and appurtenances sold and bought 
in by the Governor for the State. This vested the franchise 
of the company and the title ta its property in the State. 
Being thus vested, the Legislature, by an act passed for the 
purpose, appointed commissioners to “ sell, convey, transfer, 
and make over said road and all its franchises, privileges, 
and rights, title, and interest, appertaining to the road,” and 
declared therein that “the purchaser thereof should ac- 
quire by his purchase all the rights, franchises, privileges, 
and immunities which were possessed and enjoyed by the 
original corporation under its charter and laws amendatory 
thereof.” The commissioners thus appointed sold and con- 
veyed the road as they were required by the law to do. 

On these facts it became a question whether the purchaser 
did acquire the immunity from taxation possessed by the 
original corporation. The supreme court held that it did 
not but on grounds not at all applicable to this case. The 
property of the first corporation, say the court, “was un- 
doubtedly exempt from State and county taxes; but when 
the State became the purchaser the immunity ceased. The 
property stood in its hands precisely the same as any other 
unincumbered property of the State, exempt from taxation, 
not by any previous stipulation of the company, but as all 
property of the State is exempt. The act under which the 
resale was made provided that the purchasers should have 
all the rights, franchises, privileges, and immunities which 
were enjoyed by the defaulting company under its charter 
and laws amendatory thereof. The question, therefore, was 
whether the Legislature was competent to grant the immu- 
nity claimed under the constitution which went into oper- 
ation previous to the passage of the act authorizing the 
sale; and, proceeding to argue the question, the court say: 
“The plain meaning of the ordinance and acts under which 
said sale was made” was that the sale should be made “in 
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conformity with such laws as the Legislature may consti- 
tutionally pass, not in conformity with any law which the 
Legislature could devise if it had unlimited discretion in the 
matter;” and to this the court adds that it is “clear that it 
never was intended” that the sale of the franchise of a de- 
faulting corporation should renew an exemption which had 
once ceased to exist and which the constitution had declared 
should never thereafter be created; that the inhibition of the 
constitution applies in all its force against the renewal of an 
exemption equally as against its original creation, and this 
inhibition the Legislature could not disregard in providing 
for the sale of the property which it had purchased. 

It will be seen that this decision rests upon two very sat- 
isfactory grounds: (1) That the ordinance and acts under 
and in virtue of which the resale of the property and fran- 
chises were made never intended to vest the purchaser with 
the immunity from taxation possessed by the original cor- 
poration; and (2) if the Legislature had so intended, it 
could not, in the face of the con stitution then existing and 
prohibiting exemptions, authorize the renewal of an exemp- 
tion that had been previously extinguished ; but this is a 
very different case. Here the State, being the creditor of 
an insolvent corporation, was anxious to collect its debt, to 
secure the payment of which it held a lien on the com- 
pany’s property and franchises, with authority to legislate 
for its own benefit in relation thereto. A valuable part of 
this franchise was the exemption of the company’s property 
from taxation. This exemption was a vested right when 
the constitution of 1870 went into operation, beyond the 
reach of a constitutional convention or legislative action. 
It was competent for the State to have legislated, as the State 
of Missouri did, to have authorized the Governor or some 
other agent to have bought in the property when sold in 
the name and for the benefit of the State; and if it had 
done this the franchise would have revested in the State and 
been extinguished, and could not, in view of the explicit 
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provisions contained in the constitution of 1870 requiring 
all property to be taxed, have been renewed. 

But this policy was not adopted. The exemption existed ; 
it was valuable property, owned by an insolvent debtor, and 
in conscience liable for its dehts, although there was at the 
time no remedy by which it could have been subjected 
thereto. In this exigency the State, being both creditor and 
legislator, called its reserve power into requisition and pro- 
vided a remedy. Being desirous of realizing the highest pas- 
sible price for its debtor’s property, it directed a sale of the 
company’s franchise as well as its visible property, and, by 
way of encouraging bidders and enhancing the price, guar- 
anteed, through a solemn adjudication of a competent court 
made by authority of law, that the purchasers should by their 
purchase acquire with a title to the property the rights, priv- 
ileges, and immunities possessed, and be subject to all the 
duties and obligations previously resting on the defaulting 
corporations, as defined by their charters and amendatory 
legislation. 

That it was the intention of the Legislature and the court 
to convey with said property and franchises the immunities 
granted, as well as to onerate the purchasers with the obli- 
gations and duties imposed by the charters of the defaulting 
companies, is clearly deducible from the legislation in ques- 
tion and the decrees of the court made thereunder. If so, we 
have successfully distinguished this case from that of Trask 
vs. Maguire—that is to say, the legislation in the last-named 
case, as interpreted by the court, did not intend to vest the 
purchaser with an immunity from taxation, whereas in this 
case it did. 

This, then, brings us to the consideration of the second 
proposition: Had the Legislature the constitutional author- 
ity, not to grant an immunity from taxation after 1870, but 
to provide by law a remedy whereby an outstanding vested 
franchise, including, among other privileges, an immunity 
from taxation, could be subjected to a judicial sale for the 
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payment of the just debts of its owner, and for the transfer 
of the same, in connection with a conveyance of the prop- 
erty to which it was appurtenant, to a purchaser? We 
think, both upon reason and authority, that it had. Such 
power has been exercised from time immemorial. Legisla- 
tures have without objection, from time to time, as the exi- 
gencies of the State made it necessary, enlarged remedies 
by mesne and final processes for the collection of debts. In 
this way they have made property which could not be 
reached by the ordinary processes of the law amenable to 
creditors through some new and appropriate statutory rem- 
edy. In this way incorporeal and other valuable interests 
that could only be reached through courts of equity have 
been subjected to executions at law. Other illustrations 
might be given, but it is not deemed necessary. Wherefore, 
then, is it that the Legislature of Tennessee could not in the 
exercise of its legislative power provide a remedy for sub- 
jecting the Cincinnati, Cumberland Gap and Charleston Rail- 
road Company’s property, with its vested privileges and 
other immunities, to sale for the payment of its debts ?- 

In Memphis & L. R. R. Co. vs. Railroad Com’rs, 112 U. S., 
609; S. C. 5 Sup. Ct. Rep., 299, the court say: “ That a fran- 
chise to be a corporation is not a subject of sale and transfer, 
unless made so by statute which provides a mode for exercising 
it, thereby clearly implying that such sale and transfer could 
be authorized by statute.” If the Legislature could do this, 
this controversy is at an.end. We have here shown that 
such sale and transfer was authorized and the particular 
mode of executing it provided for. No new exemption is 
created ; the property of said corporation was already ex- 
empt from the burden of taxation; the State had no con- 
stitutional right to exact a revenue from it; it could have 
provided for the sale of the property and franchises without 
including the exemption, and if it had elected to do this 
the State would have regained its power of taxation over 
the same. But the Legislature expressly submitted the 
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question to the judgment of the court in a suit to which it 
was a party, directing, in order that there might be no mis- 
conception in regard to the matter, that the court should by 
decree define what the rights and obligations of purchasers 
should be. The court, in obedience to the legislative man- 
date, declared that the purchaser would acquire under such 
sale “ all the right, title, interest, claim, and demand which 
the Cincinnati, Cumberland Gap and Charleston Railroad 
Company, its stockholders, creditors, the State of Tennessee, 
and all other parties to said suit herein and to the property, 
rights, franchises, and privileges of said company,” and that 
the same should “be divested out of them and vested” in 
the purchaser, and it was subsequently so decreed. This is 
an adjudication of the question, made at the instance, under 
legislative authority, and for the benefit of the State. It 
was so adjudged in order that bidders might be accurately 
and judicially advised of the rights which they would ac- 
quire in case their bids were accepted. The court de- 
fined their rights, declared that they would acquire “ all the 
rights, privileges, and immunities” which the delinquent 
companies possessed under their charters and amendatory 
legislation. This decree was pronounced by a competent 
court in a suit in which the State by her own volition was 
complainant for her own benefit and from which she had 
the right of appeal. But no objection was interposed, no 
appeal taken, and no writ of error prosecuted. The adju- 
dication remains unreversed and in full force, and cannot 
be collaterally attacked in this proceeding. The State hav- 
ing been a party to said suit and acquiescing in the de- 
cision made therein, the sale having been made and the bids 
offered and received on the faith of said decrees, and said 
sale having been reported and confirmed by the court, and 
the immunity from taxation having been vested, along with 
the other corporate privileges, in the purchasers, the respect- 
ive rights, liabilities, aud obligations of the parties are fixed, 
and the State, as well as other parties to the cause, is estopped 
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from claiming anything in contravention of said adjudica- 
tion. The State is as much bound by the adjudication as 
an individual would be under the same facts. 

The adjudication of the Supreme Court of the United States 
in Railroad Co. vs. Hamblen Co., snpra, was made upon an 
imperfect and limited statement of the facts, and is no 
authority against the decision made herein. The facts of 
this case are substantially identical with those of Railroad 
Co. vs. Hicks, supra, and the decision made therein by the 
supreme court of the State is in entire harmony with the 
views expressed here. 

The immunity from taxation may or may not have beon 
a judicious grant. This is a proposition which we are not 
called on to discuss. Our duty is fully discharged when we 
declare the law as we find it to exist, and protect the parties 
in the enjoyment of their legal rights. We think that the 
legislation and judicial proceedings recited exempts that 
portion of the complainant’s property acquired from the Cin- 
cinnati, Cumberland Gap and Charleston Railroad Com- 
pany, and that it is entitled to the preliminary injunction 
prayed for. 


SUPREME COURT OF THE UNITED STATES. 


: OCTOBER TERM, 1888. 
y No. 246. 


P. P. Pickarp, Cournot Lu, &c., 
v8. 
East TENNESSEE, VirnGINIA & Gronda RAILROAD COMPANY. 
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STIPULATION. 1 


5 The 
: brief of th 


i 
ber 30, 1871, and October 30, 1871, in the case uf the State of Ten- 
nessee vs. The Edgfield & — joan Company es als, latex 
pending in the chancery court of Davidson county, Tennessee, ee 
that all of said records may be treated and looked to as if they wers 
5 printed as a = of the transcript or record in this cause. = 2 
This April 9th, 1889. 


G. W. PICKLE, 
Sol. for 


1 ] Supreme Court U.S. 1888, Oct’r term. No. 240. | 
P. P. Pickard, comptroller of the State of Tennessee, app’t, ve. Thune 
. Railroad Co. Stipulation amend- 
lug record. 5 2 i 
Fstamped : Office Supreme Court U. 8. Filed Apr. 9, 1889. 
James H. McKenney, clerk. . 
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FRANK B. ANDRUS vs. THE sr. LOUIS SMELTING AND REFINING Co. 1 


1 Pleas in the Circuit Court of the United States for the District of 
Colorado, Sitting at Denver. 


Be it remembered that heretofore and on, to wit, the 26th day of 
March, A. D. 1885, came Frank B. Andrus, by T. A. Green, * 
his attorney, and filed in said court his complaint and sued out of 
said court a writ of summons against The St. Louis Smelting and 
Refining Company ; and the said complaint is in words and figures 
as follows, to wit: 


Complaint. 
UnitTep Srates oF AMERICA: 
In the United States Circuit Court for the District of Colorado. 


Frank B. Anprvs, Plaintiff, 
U. 
TRE Sr. Louis SMELTING AND REFINING Company, Defendant. 


Action on the case. 


The said plaintiff, Frank B. Andrus, states that he is a citizen of 
the State of Colorado, and that the said St. Louis Smelting and Re- 
fining Company is a corporation duly incorporated under the laws 
of the State of Missouri and is a citizen of the said State of Missouri. 

Plaintiff further states that said defendant company did, 
2 on, to wit, the 27th day of March, A. D. 1878, for and in con- 
sideration of the sum of eight hundred and seventy-five po 
dollars, in hand paid by plaintiff to defendant pan sell an 
convey to plaintiff, by good and sufficient warranty deed in the 
usual form of such deeds, the following mentioned and described lot 
and — of ground, situate, lying, and being in the county of Lake 
and State of Colorado, and more particularly described, to wit: 

Lot number six (6), in block number two (2), as the same appears 
upon the map and plat of the grounds of the St. Louis Smelting and 
Refining Company, situate in the town of Leadville, county and 
State aforesaid. 

Plaintiff states that all of the statements, recitals, and provisions of 
said deed are true as therein set forth, and that said deed and con- 
veyance, with all of its covenants, terms, and conditions, receipt, 
amounts of money, date and time of filing and recording, are sub- 
stantially in the words and figures following, to wit: 


This deed, made this twenty-seventh day of March, in the year of 
our Lord one thousand eight hundred and seventy-nine, between 
the St. Louis Smelting and Refining Company, by Charles I. Thomp- 
son, its attorney-in-fact, of the county of Lake and State of Colo- 
rado, of the first part, and Frank B. Andrus, Jr., of the county of 

Lake and State of Colorado, of the second part— 
3 Witnesseth: That the said party of the first part, for and 
— * of the sum of eight hundred and seventy- 
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five (875.00) dollars, to the said party of the first part in hand paid 
by the said party of the second part, the receipt whereof is hereby 
confessed and acknowledged, has granted, bargained, sold, and con- 
veyed, and by these presents does grant, bargain, sell, convey, and 
confirm, unto the said party of the second part, his heirs and assigns, 
forever all the following-described lot or parcel of land, situate, 
lying, and being in the county of Lake and State of Colorado, to 
wit: 

Lot numbered six (6), in block numbered two (two), as the same 
appears upon the map and plat of the grounds of the St. Louis 
Smelting and Refining Company, situate in the town of Leadville, 
in the county and State aforesaid, together with all and singular the 
hereditaments and appurtenances thereunto belonging or in any- 
wise appertaining and the reversion and reversions, remainder and 
remainders, rents, issues, and profits thereof, and all the estate, right, 
title, interest, claim, and demand whatsoever of the said party of 
the first part, either in law or equity, of, in, and to the above-bar- 
gained premises, with the hereditaments and appurtenances; to have 
and to hold the said premises above bargained and described, with 
the appurtenances, unto the said party of the second part, his heirs 
and assigns, forever. 

And the said Saint Louis Smelting and Refining Company, party 
of the first part, for itself, successors, heirs, executors, and adminis- 
trators, does covenant, grant, bargain, and agree to and with the 

said party of the second part, his heirs and assigns, that at 
4 the time of the ensealing and delivery of these presents it is 

well seized of the premises above conveyed, as of good, sure, 
perfect, absolute, and indefeasible estate of inheritance in law, in 
fee simple, and has good right, full power, and lawful authority to 
grant, bargain, sell, and convey the same in manner and form afore- 
said, and that the same are free and clear from all former and other 
grants, bargains, sales, liens, taxes, assessments, and incumbrances 
of whatever kind or nature soever, and the above-bargained premises 
in quiet and peaceable possession of the said party of the second part, 
his heirs and assigns, against all and every person or persons law- 
fully claiming or to claim the whole or any part thereof, the 
— party of the first part shall and will warrant and forever de- 
end. 0 

In witness whereof the said party of the first part has hereunto 
set its hand and seal the day and year above written, by Charles I. 
Thompson, its attorney-in-fact, who is thereunto directed by its duly 


authorized agent. 
THE ST. LOUIS SMELTING AND 
REFINING COMPANY, _ [sgEat. 
By CHARLES I. THOMPSON, [seat. 
Its Attorney - in- Fact. 


Signed, sealed, & delivered in presence of— 


. 


THE Sr. LOUIS SMELTING AND REFINING COMPANY. 


State or CoLorapo, g ais 
Lake County, : 


I, Daniel Sayer, a notary public in and for said county, in the 
State aforesaid, do hereby certify that Charles I. Thompson, the 
attorney-in-fact of St. Louis Smelting and Refining Com- 
5 pany, personally known to me to be the person who subscribed 
the name of the St. Louis Smelting and Refining Company 
to the annexed deed, appeared before me this day in person and 
acknowledged that he signed, sealed, and delivered the said instru- 
ment of writing as his free and voluntary act and as the free and 
voluntary act of said St. Louis Smelting and Refining Company for 
the uses and purposes therein set forth. 
Given under my hand and notarial seal this 27th day of March, 


A. D. 1879. 
[NOTARIAL SEAL. ] (S’g’d) DANIEL SAYER, 
Notary Public. 


Upon which deed there appears the following endorsement: 


No. 1875. Warranty deed. The St. Louis Smelting and Refining 
Company to Frank B. Andrus, Jr. 


STATE OF COLORADO, \ * 
Lake County, 


I hereby certify that this instrument was filed for record in my 
office at 11 o’clock a. m. April 7, 1879, and is duly recorded in Boo 


13, page No. 286. 
(S’g’d) JOS. H. WELLS, Recorder. 


Plaintiff states that, amongst other covenants, said deed contains 
the covenant of quiet possession, whereby defendant company cove- 
nants with plaintiff, his heirs and assigns, that he or they shall have 
the quiet and peaceable possession of said lot and premises as against 
the whole world, as shown by the copy of said deed set out in full 

as above. 
6 Plaintiff states that before he purchased said lot and piece 

of ground the defendant company, by and through its duly 
elected officers and duly appointed and authorized agents and at- 
torneys, urged and importuned plaintiff to purchase the same, and 
plaintiff wholly refused to do so unless defendant company could 
deliver to plaintiff the immediate possession of the same; that plain- 
tiff then and there informed the said officers, agents, and attorneys 
of deft company that he would not under any circumstances or at 
any price purchase said lot and premises unless defendant — 
could and would deliver plaintiff the immediate possession of the 
same ; that at that time the population of the said town of Lead- 
ville was increasing very rapidly and rents were very high, and that 
it was almost impossible to rent a business house in said town at 
any price, and plaintiff wanted said lot and premises for his own 
use and occupancy and for the purpose of carrying on his own busi- 
ness. 
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That before said plaintiff would agree to buy or purchase said lot 
and premises and while negotiations were going on between plain- 
tiff and defendant company for the same the officers, agents, and 
attorneys of defendant for and in behalf of said defendant company 
falsely, fraudulently, and knowingly and intentionally represented 
to plaintiff that defendant company had secured the actual posses- 
sion of said lot and premises, and that defendant company had ob- 
tained a release from all other parties who claimed or pretended to 
claim (the actual possession of) the right to the actual ion of 
said lot and premises, and that 8 would make and 

execute to plaintiff a good and sufficient warranty deed con- 

7 taining all of the usual covenants, together with a covenant 

| of quiet and peaceable ion of said lot and premises ; 

and then and there assured plaintiff that if he would purchase and 

pay for said lot and premises and accept a warranty deed for the 

saine, defendant company could and would deliver to plaintiff the 
immediate and actual ession of said lot and premises. 

That at that time there was a great rush of people to the said 
town of Leadville on account of rich mineral discoveries in the im- 
mediate neighborhood of said town, and that there was a great 
struggle to secure the possession of lots and business houses in the 
same, and many conflicting titles and claims to the right of 
sion of houses and lots, and much confusion, riots, and even blood- 
shed in regard to possession of lots and houses and lots in said town, 
and that amid the general confusion and struggle aforesaid and 
many contradictory and conflicting claims to the actual possession 
of lots and houses in said town plaintiff was wholly unable, after 
making all the inquiry and using all the diligence within his power, 
to find out whether the said false and fraudulent statements of de- 
fendant company and its officers, agents, and attorneys as aforesaid 
were true or false, and that plaintiff wholly failed to do so, and plain- 
tiff had no means of finding out or knowing the same, and that 
there were no records in said county of the lots in said town show- 
ing in any manner who was the owner of lots in the same and en- 
titled to the possession of the same, and that plaintiff was compelled 
to rely wholly upon the said statements and assurances of def’t com- 
pany as aforesaid, and that plaintiff did wholly rely on such state- 

ments and assurances and at that time believed the same to 
8 be true and honest and made in good faith, and that, believ- 

ing statements and assurances and relying on the good faith 
of the said officers, agents, and attorneys of defendant company, the 
said plaintiff purchased said lot and premises, and then and there 
paid down the money for the same to defendant company, to wit, 
the sum of $875, and accepted the said warranty deed from defend- 
ant company for the same as aforesaid. 

That before and ut the time plaintiff purchased and paid for said 
lot and premises defendant company represented to plaintiff that 
it had just received a patent from the Government of the United 
States for said lot and premises, as well as fora large number of 
lots in said town, and that no opposition would be made to its claim 
and its right of possession to said lot and premises, and that no trouble 
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whatever of any kind would thereafter occur in regard to either 
title or the actual possession of said lot and premises, but plaintiff 
states that all of said statements and assurances on the part of de- 
fendant company in regard to its being able to put plaintiff into 
the immediate actual possession of said lot and premises, and all of 
suid statements that defendant company had obtained a release from 
all parties who claimed adverse titles and an adverse right to the 
actual possession of said lot and premises, and all statements and 
assurances on the part of defendant company as aforesaid that it 
could and would put plaintiff into the immediate possession of said 
lot and premises, were wholly and absolutely false and fraudulent 
and known to be wholly false and fraudulent by defendant and its 
officers, agents, and attorneys at the time they made the same as 
aforesaid, aud plaintiff states that said false and fraudulent state- 
ments were made by C. I. Thompson and A. P. Hereford, who 
9 were the duly retained and emp — attcrneys of defendant 
company, to secure titles to said lot and premises and 
session of the same and to secure title of possession of other lots in 
said town for defendant, and also by the president, — Harrison, 
and the vice-president and secretary of defendant company, all of 
whom were duly authorized to sell said lot and premises, as well as 
other lots and premises claimed to be owned by defendant company 
in said town a Leadville; and plaintiff stateg that said agents, at- 
torneys, and officers, for and in behalf of said defendant company, 
conspired and colluded together to deceive, defraud, and wrong and 
injure plaintiff by inducing him to pay said company the sum 
of $875 in money and purchasing said lot and premises as afore- 
said, knowing at the same time that defendant company could not 
put plaintiff in ion of the same, and that one Sarah Ray, 
whom plaintiff did not at that time know, and had not heard of 
either the said Sarah Ray or her claim to said lot and premises and 
had no means of finding out the same, did claim to be the owner of 
said lot and premises and entitled to the possession of the same; 
that all of said agents, attorneys, and officers of said company well 
knew at the time they induced plaintiff to purchase said lot that 
one Sarah Ray claimed to be the owner of and entitled to the pos- 
session of suid lot and premises, and well knew that defendant Co. 
had not obtained a release or in any manner obtained the right to 
either the title or possession of the said Sarah Ray to the same, and 
wilfully, fraudulently, and falsely then and there misrepresented 
to plaintiff that defendant Co. had obtained a release of all such 
claims from every one making the same; and plaintiff states that 
said defendant company, by its said officers, also wilfully and in- 
tentionally suppressed and denied the truth of this matter to 
10 plaintiff to mislead and deceive plaintiff into the purchase 
of said lot and premises as aforesaid, and plaintiff states that 
he would not have purchased said lot and premises had it not been 
for such false and fraudulent statements and suppression of the 
truth as aforesaid. : 
Plaintiff further states that, the more effectually to deceive him 
and induce him to purchase said lot and premises, the defendant 
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company, by its agents, officers, and attorneys as aforesaid, offered 
to put in and did put in said deed a covenant of quiet and peaceable 
possession, when defendant company well knew that it could not 
comply with the same, and that defendant company falsely and 
fraudulently offered to put said covenant in said deed and did put 
the same in said deed. knowing at the time that the same was 
a mere sham and fraud, and that the same was put in to defraud 
and mislead plaintiff and induce him to purchase said lot and 
premises and pay for the same as aforesaid, and plaintiff states that 
the putting of said covenant of quiet and peaceatle possession and 
enjoyment did,in connection with the false and fraudulent state- 
ments aforesaid, induce him to purchase said lot and premises. 

Plaintiff states that when he had purchased said lot and premises, 
as above stated, and attempted to take possession of the same that 
he found the said Sarah Ray had seized the actual possession of said 
lot and premises and was holding the same under an adverse title 
to defendant company and claiming the same by virtue of prior 
possession and occupation on the public domain of the United States 
and under a town-site right in said public domain, and who wholly 
refused to give up such right and possession to defendant compan 
or to plaintiff; and plaintiff states that defendant company well 

knew, before and at the time it induced plaintiff to purchase 
11 said lot and premises as aforesaid, that said def 't Co. could not 

put plaintiff in possession of said Jot and premises, and said 
company well knew, by and through its agents, officers, and attor- 
neys before and at the time it induced plaintiff to purchase said lot 
and premises as aforesaid, that said Sarah Ray did claim to own 
said lot and premises, and that the records of said county furnished 
no evidence of such claim and adverse title, and that plaintiff was 
wholly and absolutely ignorant of such claim and had no means of 
finding out the same, and fraudulently concealed and denied to 
plaintiff that such claim existed, and assured plaintiff that defend- 
ant company had obtained a release of all such claims no matter by 
whom held, and well knew that plaintiff would not have purchased 
said lot and premises had he known of said adverse claim. 

That soon after plaintiff had heen induced as aforesaid to make 
said purchase the defendant company commenced a suit in ejectment 
against the said Sarah Ray to recover possession of said lot and 
premises, but did not succeed in ejecting the said Sarah Ray and 
her tenants from the possession of said lot and premises until the 
22d day of February, A. D. 1883, and plaintiff was kept out of pos- 
session of said lot and premises all the time from the 27 day of 
March, A. D. 1879, the dute of his said purchase and deed above set 
out, till the 22 day of February, A. D. 1883; that the price or value 
of said lot and premises increased rapidly and immediately after 
plaintiff purchased the same, and that said lot and premises rented 
for and was worth $400 per month rental during all of said time, 

and that plaintiff was kept out of the same, and the aggregate 
12 rental value of the same during that time was eighteen (18) 
thousand seven hundred and thirt — tn dollars, all 
of which plaintiff lost by the fraud and deceit practiced upon him 
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by def’t company as aforesaid, together with the interest on the same 
up to this time. 

Plaintiff states that he has been injured and damaged in the sum 
of twenty thousand (20,000) dollars by the wrong, fraud, and deceit 
of defendant company as aforesaid. 

Plaintiff states that the amount involved in this action, exclusive 
of costs of suit, is for over the sum of five hundred dollars. 

Plaintiff therefore asks judgibent against def’t company for the 
sum of twenty thousand dollars and costs of suit, and such other 


relief as — — legal and just. 
(Sg d) T. A. GREEN, 
Att’y for Plaintiff. 


(Endorsed :) 1708. Frank B. Andrus v. The St. Louis Smeltin 
and Refining Co. Complaint. Filed Mar. 26,1885. (S’g’d) Edwa 
F. Bishop, clerk. T. A. Green, att’y for plaintiff. 


And the said summons is in words and figures as follows, to wit: 


Summons. 
In the Circuit Court of the United States for the District of Colorado, 


_ Usrrep States or AMERICA, \ * 
13 District of Colorado, 2 8 


FraNK B. Anprvs, Plaintiff, 
versus 
Tue Sr. Louis SMELTING AND Rerinina Company, Defendant. 


Complaint filed in the clerk’s = this 26th day of March, A. D. 
1885. 


The President of the United States of America to the St. Louis 

Smelting and Refining Company, Greeting: 

You are hereby notified that an action has been brought in said 
court by Frank B. Andrus, plaintiff, against you as defendant, to re- 
cover the sum of $20,000, due from you, the said defendant, to the 
said plaintiff for damages sustained by reason of the fraudulent and 
deceitful representations made by the said defendant in selling and 
conveying to the said —— lot 6, block 2, in said deſendant's ad- 
dition to the town of dville, by deed bearing date the 27th day 
of March, A. D. 1879, as more fu ly set forth and described in the 
complaint filed herein, and tu which reference is here made, and for 
the costs of this suit. 

You are hereby required to appear and demur or answer to the 
complaint filed in said action in said court within ten days (ex- 
clusive of the day of service) after this summons shall be served on 
you, if such service shall be made within the county of Arapahoe ; 
otherwise within forty days from the day of service; and if you fail . 
so to do the said plaintiff will take judgment against you by default, 

according to the prayer of the said complaint, and will apply 
14 to the court for the relief demanded therein. 


a 


8 i FRANK B. ANDRUS vs. 


Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, and the seal of the said cir- 
cuit court, at the city of Denver, in said district, this 26th day of 
March, A. D. 1885, and of the Independence of the United States 
the 109th year. 

(Seal U. S. Cir. C’t, Colorado.] 
(S’g’d) EDWARD F. BISHOP, Clerk, 
: By F. W. TUPPER, Deputy Clerk. 


Proof of Service. 


Unitep STATES oF AMERICA, ie 
District of Colorado, 
Denver, May 2nd, A. D. 1885. 
I hereby certify that I received the within writ on the 26th day 
of March, A. D. 1885. 
This writ, therefore, returned unexecuted, as the law directs, this 
2nd day of May, A. D. 1885, per orders of plaintiff's attorney. 


(Sg d) WALTER A. SMITH, Marshal, 
By SIM. W. CANTRIL, 
Deputy Marshal. 


(Endorsed :) Gen. No. 1708. Circuit court of the United States 
for the district of Colorado. Frank B. Andrus, plaintiff, versus 
The St. Louis Smelting and Refining Company, defendant. 
15 Summons. Filed this 2nd day of May, A. D. 1885. (S’g’d) 
Edwurd F. Bishop, clerk, by F. W. Tupper, deputy clerk. T. 

A. Green, attorney for plaintiff. 


And afterwards and on, to wit, the 8th day of April, A. D. 1885» 


came the said defendant, by Chas. E. Gast, Esq., its attorney, and 


filed in said court aud in said cause its demurrer to the complaint 
heretofore filed herein, aud the said demurrer is in words and fig- 
ures as follows, to wit: 


Demurrer. 
UNITED STATES OF AMERICA, 88: 
In the Circuit Court of the United States for the District of Colorado. 


Frank B. Anprvs, Plaintiff, 
v8. 
Tue Sr. Louis SMELTING AND RETINING Company, Defendant. 


Now comes the said defendant, The St. Louis Sinelting and Refin- 
ing Company, by Chas. E. Gast, its attorney, and demurs to the 
complaint herein because— 

1. Said complaint does not set forth facts sufficient te constitute 
a cause of action. 

2. Several pretended causes of action have been improperly united 
therein, to wit: ! 
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a. A pretended cause of action for breach of a parol contract 

16 to * the plaintiff in possession of the land described. 
. For breach of the covenant of quiet enjoyment contained 
in the plaintiff’s deed. 

c. For deceit. 

And these several causes of action have been improperly blended 
in one statement. 

3. That the complaint is ambiguous, unintelligible, and uncer- 
tain in this, that it does not appear how the plaintiff was misled or 
— by the pretended representations stated in the said com- 
plaint. 

(S’g’d) CHAS. E. GAST, 
Attorney for Defendant, The St. Louis Smelting 
and Refining Company, Pueblo, Colo. 


22 ) 1708. United States circuit court, district of Colo- 
rado. Frank B. Andrus, pl’ff, vs. The St. Louis Smelting and Refin- 
ing Company, def’t. Demurrer to complaint. Filed Apr. 8, 1885. 
Se 850 ward F. Bishop, clerk. Chas. E. Gast, Pueblo, Colo., att’y 
or def t. 


And afterwards and on, to wit, the 20th day of May, A. D. 1885, 
came again the said defendant, by its attorney aforesaid, and filed in 
said court and in said cause its substitute for the demurrer now on 
file, and the said substituted demurrer is in words and figures as 
follows, to wit: 


17 Substituted Demurrer. 


Unitep Srates oF AMERICA, } ae 
District of Colorado, ‘ 


In the Circuit Court. 
Frank B. Anprvs, Plaintiff, 


v8. 
Tue Sr. Louis SMELTING AND RETI XING Company, Defendant. 
Action on the case. 


Now comes the said defendant, by Charles E. Gast, its attorney, 
and files the following demurrer as a substitute for the demurrer 
now on file, and all 


Ist. That the said complaint does not state facts sufficient to eon - 


stitute a cause of action. 
2nd. That the complaint is ambiguous, unintelligible, and uncer- 
tain in this— 

a. It does not appear by any direct averment of the said complaint 
that the plaintiff made any —— whatever or used any —— 
to ascertain whether the defendant company was in the actual pos- 
session of the property described. 

b. It does not appear how the plaintiff was misled or deceived by 
the — representations stated in the complaint. 
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c. It is unintelligible how the pretended representations of 

18 the defendant company that it had just received a patent 
from the Government of the United States for the said lot 

and that it would execute to him a warranty deed and place the 
plaintiff in possession thereunder tended to deceive the said plaintiff. 

d. It is unintelligible how the fact of the company’s deed to the 
plaintiff containing covenants of warranty was intended or operated 
to defraud or mislead him. 

e. It is uncertain from anything appearing in the said complaint 
whether the said Sarah Ray was in actual adverse possession of the 
property at the time the representations aforesaid were made and 
the a executed or whether she entered into possession subse- 

uently. 

9 Sd) CHAS. E. GAST. 
Att’y for Def 't. 


(Endorsed:) 1708. United States circuit court, district of Colo- 
rado. Frank B. Andrus vs. The St. Louis Smelting and Refinin 
Company. Substituted demurrer. Filed May 20th, 1885. (S’ 4) 
Edward F. Bishop, clerk. Chas. E. Gast, Pueblo, Colo., att’y for def’t 
company. 


And afterwards and on, to wit, the 10th day of June, A. D. 1885, 
the same being one of the regular juridical days of the May term, 
A. D. 1885, of said court—present, the Honorable Moses Hallett, dis- 
trict judge—the following proceeding was had and entered of record 
in said court and in said cause, to wit: 


Order. Demurrer Sustained. Cause Dismissed at Cost of Plaintiff. 


19 Frank B. ANDRUS 
vs. N 1708. 
Tue Sr. Louis SMELTING AND REFINING Cour Ax x. 


Action for damages. 


At this day comes the said plaintiff, by T. A. Green, Esq., his 
attorney, and the said defendant, by C. E. Gast., Esq., its attorney, 
also comes. 

And the demurrer of the said deſendant to the complaint herein 
having heretofore come on to be heard and having been argued by 
counsel and by the court taken under advisement, and the court 
being now sufficiently advised in the premises, it seemeth to the 
court here that the said complaiut and the matters and things therein 
alleged is not sufficient in law for the said defendant to answer unto, 
and so the said demurrer is sustained. 

And thereupon the said plaintiff here in open court saith that he 
doth and will abide by his said complaint. 

Wherefore it is considered by the court that this cause be dis- 
missed ; that the said defendant go hence hereof without day and 
have and recover of and from the said plaintiff its costs by it in this 
— laid out and expended, to be taxed, and have execution there- 
or. 
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20 And afterwards and on, to wit, the 22nd day of September, 

A. D. 1885, came again the said plaintiff, by his attorney 
aforesaid, and filed in said court and in said cause his assignment 
of errors; and the said assignment of errors is in words and figures 
as follows, to wit: 


Assignment of Errors. 
Unitrp Srarxs OF AMERICA: 
In the Supreme Court of * States. Oct. Term, A. D. 


Frank B. Anprvs, Plaintiff in Error, 
V. 


Tur St. Louis SMELTING Sa Company, Defendant in 
rror. 


And now the said plaintiff in error comes and says that in the 
record and proceedings aforesaid there are manifest errors as follows, 
to wit: 0 


1. The court below erred in sustaining the deſendant's demurrer 
to the plaintiff’s complaint. 
2. The court below erred in not overruling defendant’s demurrer 
to plaintiff’s complaint. 
. The court below erred in giving judgment for defendant on 
said demurrer. 
4. The court below erred in not giving judgment for plaintiff on 
said demurrer. 
21 Wherefore plaintiff in error prays that said judgment 
may he reversed, annulled, and held for nothing, and that 
— in error may be restored to all things he has lost by reason 
thereof. 
(S’g’d) T. A. GREEN, 
Attorney for Plaintiff in Error. 


(Endorsed :) 1708. Frank B. Andrus v. The St. Louis 3 
and Refining Co. Assignment of errors. Filed Sep. 22, 1885. 
(S gd) Edward F. Bishop, clerk. T. A. Green, att’y for plaintiff in 
error. 


And heretofore and on, to wit, the 9th day of September, A. D. 

1885, came again the said plaintiff, by his attorney aforesaid, 
22 and filed in said court — in said cause his bond and sued 
out of said court a writ of error and citation to the Supreme 
Court of the United States; and the said bond is in words and fig- 
ures as follows, to wit: 


FRANK B. ANDRUS VS. 


Bond. 
Tue Unitep States oF America, District of Colorado: 


Know all men by these presents that we, Frank B. Andrus, Jr., as 
2 us surety, are held and firmly bound unto The 
t. Louis Smelting and Refining Company in the full and just sum of 
nine hundred dollars, to be paid to the said St. Louis Smelting and 
Refining Company; to which payment, well and truly to be made, 
we bind ourselves, our heirs, executors, and administrators, jointly 
and severally, firmly by these presents. 
Sealed with our seals and dated this 21st day of August, in the 
year of our Lord one thousand eight hundred and eighty-five. 
Whereas lately at the May term, A. D. 1885, of the circuit court 
of the United States for the district of Colorado, in a suit pending 
in said court between Frank B. Andrus, Jr., and The St. Louis Smelt- 
ing and Refining Company, defendant, judgment was rendered 
against the said ‘rank B. Andrus, Jr., and he having obtained a 
writ of error to reverse sd judgment and a citation directed to the 
said St. Louis Smelting — Refining Company citing and admon- 
ishing it to be and appear at a term of the Supreme Court of the 
— States to be beid at Washington on the 13th day of Octo- 
r next: 
Now, the condition of the above obligation is such that if the said 
Frank B. Andrus, Jr., shall prosecute said writ of error to 
23 effect and answer all damages and costs if he fail to make 
good his plea, then the above obligation to be void; else to 
remain in full force and virtue. 
(S’g’d) FRANK B. ANDRUS. [sEAL. 
L. L. WOODRUFF. _ -[sEat. 
J. H. MILLER. SEAL. 


Approved. 
(Sg d) MOSES HALLETT, Judge. 


Justification. 


Tae Unitep States or AMERICA, 
District of Colorado, \ es: 


Frank B. Andrus, Jr., and L. L. Woodruff & J. H. Miller, sureties 
on the within bond, being each first duly sworn, deposes and says 
that he is worth in property the sum below set opposite his name— 
that is to say: 

As to Frank B. Andrus, Jr., three hundred dollars; 


As to L. L. Woodruff . = dollars; 
As to J. H. Miller N dollars, 
over and above all his just debts and liabilities and in property sub- 
ject to levy and sale upon execution. 
(S’g’d) FRANK B. ANDRUS, Jr. 
(SEAL. } L. L. WOODRUFF. 
J. H. MILLER. 
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Subscribed and sworn to before me, at Leadville, this 22nd day of 


August, A. D. 1885. 
(Sg d) J. H. PLANT TER. Clerk, 
By GEO. P. BROWN, 
Deputy Clerk. 


(Endorsed :) Gen. No. 1708. Circuit court of the United 

24 States, district of Colorado. Frank B. Audrus ve. The St. 

Louis Smelting and Refining Co. Bond, $300.00. Filed this 

9th day of Sept., A. D. 1885. (S’g’d) Edward F. Bishop, clerk, by 
F. W. Tupper, deputy clerk. 


25 Writ of Error. 
THE UniTeD STATES OF AMERICA. 


UnitTep States oF AMERICA, } ait 
District of Colorado, : 


The President of the United States to the judge of the circuit court of 
the United States for the district of Colorado, Greeting : 


Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said circuit court, between 
Frank B. Andrusand the St. Louis Smelting & Refining Company, a 
manifest error hath happened, to the great damage of the said Fran 
B. Andrus, as by his complaint appears, we, being willing that 
error, if any hath been, should be duly corrected and full and speedy 
justice done to the parties afuresaid in this behalf, do command you, 
if judgment be therein given, that. then, under your seal, distinctl 
and openly, you send the record and proceedings aforesaid, with all 
things concerning the same, to the Supreme Court of the United 
States, together with this writ, so that you have the same at Wash- 
ington on the second Monday of October next, in the said Supreme 
Court to be then and there held, that, the record and proceedings 
aforesaid being inspected, the said Supreme Court may cause further 
to be done therein to correct that error what of right and according 
to the law and custom of the United States should be done. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States, this 7th day of September, in the 
year of our Lord one thousand — hundred and eighty five, and 
of the Independence of the United States the 110th year. 

[Seal United States Circuit Court, District of Colorado.] 
EDWARD F. BISHOP, Clerk, 
By F. W. TUPPER, Deputy Clerk. 
Allowed by— 


MOSES HALLETT, Judge. 


254 [Endorsed :] Gen. No., 1708. Circuit court of the United 

States. Frank B. Andrus, Jr, vs. The St. 12 in error, 
Louis Smelting and Refining Company. Writ of error to circuit 
eourt U. S., district of Colorado. Filed in circuit court of the U. S. 
this 9th day of Sept., A. D. 1885. Edward F. Bishop, clerk, by F. 
W. Tupper, deputy clerk. T. A. Green, attorney for plaintiff in error. 
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Return. 


Tue UNITED STATES OF AMERICA, . - 
District of Colorado, 


In obedience to the command of the within writ I herewith trans- 
mit to the honorable Supreme Court of the United States at Wash- 
ington, D. C., a duly certified transcript of the record and proceed- 
ings in the within-entitled case, together with all things concerning 
the same. 

Witness my hand and the seal of said circuit court, at Denver, in 
said district, this 22d day of September, A. D. 1885. 


[Seal United States Circuit Court, District of Colorado.] 


EDWARD F. BISHOP, Clerk. 
By F. W. TUPPER, Deputy Clerk. 


26 Citation. 
27 Tue Unirtep States or America, District of Colorado: 


The United States of America to The St. Louis Smelting and Re- 
fining Company, Greeting: 

You are hereby cited and admonished to be and appear at a term 
of the Supreme Court of the United States to be holden at Washing- 
ton city on 2d Monday, the 12th day of Oct. next, pursuant to a writ 
of error, filed in the-clerk’s office of the circuit court of the United 
States for the district of Colorado, wherein Frank B. Andrus — plain- 
tiff in error and you are defendant in error, to show cause, if any 
there be, why the judgment rendered against the said plaintiff in 
error as in the said writ of error mentioned, should not be cor- 
rected and why speedy justice should not be done to the parties in 
that behalf. 

Witness the Honorable Moses Hallett, judge of the circuit court 
of the United States for the district of Colorado, this 7th day of Sep- 
tember, in the year of our Lord one thousand eight hundred and 


eighty-five. 
MOSES HALLETT, Judge. 


28 [Endorsed :] Gen. No., 1708. Circuit court of the United 

States, district of Colorado. Frank B. Andrus, plaintiff in 
error, vs. The St. Louis Smelting and Refining Co., defendant in 
error. Citation. Filed in circuit court of the U S. this 22d day of 
Sept., A. D. 1885. Edward F. Bishop, clerk, by F. W. Tupper, dep- 
uty clerk. T. A. Green, attorney for plaintiff in error. 


Service of the within citation by true copy is hereby acknowl- 
edged this 10th day of September, A. D. 1885, and all matters of 
time as to service of citation are hereby waived. 

CHAS. E. GAST, 
Att’y for Defendant in Error. 


: 
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District of Colorado, 


I, Edward F. Bishop, clerk of the circuit eourt of the United States for 
the district of Colorado, sitting at Denver, do hereby certify the above 
and foregoing to be a true, perfect, and complete transcript and copy 
of the record and — — had and entered of record 
in said court and in a certgin cause lately in said court pending, 
wherein Frank B. Audis, Jr., was plaintiff and The St. Louis 
Smelting and Refining Company was defendant, as fully and com- 
pletely as the same stjſi remain on file and of record in my office. 

In testimony to th¢ above I do hereunto sign my name and affix 
the seal of suid at Denver, in said district, this 22nd day of 
Septem D. 1885. 


United States Circuit Court, District of Colorado.] 


EDWARD F. BISHOP, Clerk, 
By F. W. TUPPER, Deputy Clerk. 


29 UniTep Srates oF AMERICA, } ane 


Transcript paid, 6.95. 


Endorsed on cover: Colorado C. C. U. S. No. 260. Frank 
B. Andrus, plaintiff in error, vs. The St. Louis Smelting and Re- 
fining Company. Filed April 27, 1886. . 
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United States of America. 


OcTOBER TERM, A. 


Statement, Brief and Argument of the Attorney for 
Plaintiff in Error. 


T. A. GREEN, 
Attorney for Plaintiff in Error. 


WHIPPLE & PERSON, PRINTERS, DENVER 


SUPREME COURT 


United States of America. 


OcToBER TERM, A. D. 1885. 
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FRANK B. ANDRUS, 


THE ST. LOUIS SMELTING, 
AND REFINING COMPANY. 


Statement, Brief and Argument of the Attorney for 
Plaintiff in Error. 
1. STATEMENT OF FACTS. 


The most concise statement of the facts that I can make, 
is to set out the complaint in full, together with the de- 
murrer to the same. : 
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COMPLAINT. 
United States of America : 
In the United States Circuit Court for the District of 
Colorado. 


FRANK B. ANDRUS, 
Poin) 
- complain Action in 
Tun Sr. Louis SMELTING AND | the Case. 
REFINING CoMPANY, 
Defendant. 


The said plaintiff, Frank B. Andrus, states that he is 
a citizen of the State of Colorado, and that the said St. 
Louis Smelting and Refining Company, is a corporation 
duly incorporated under the laws of the State of Missouri, 
and is a citizen of the said State of Missouri. 

Plaintiff further states that said defendant company did 
on, to wit, the 27th day of March, A. D. 1879, for and in 
consideration of the sum of eight hundred and seventy- 
five (875) dollars in hand paid by plaintiff to defendant 
company, sell and convey to plaintiff by good and sufficient 
warranty deed, in the usual form of such deeds, the fol- 
lowing mentioned and described lot and parcel of ground 
situate, lying and being in the county of Lake and State 
of Colorado, and more particularly described, to wit: 

Lot number six (6), in block number two (2), as the 
same appears upon the map and plat of the grounds of 
the St. Louis Smelting and Refining Company, situate in 
the town of Leadville, county and State aforesaid. 

Plaintiff states that all of the statements, recitals and 
provisions of said deed are true as therein set forth, and 
that said deed and conveyance, with all of its covenants, 
terms and conditions, receipt, amounts of money, date and 
time of filing and recording, are substantially in the words 
and figures following, to wit: 
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“ This Deed, made this 27th day of March, in the year of 
our Lord one thousand eight hundred and seventy nine, 
between the St. Louis Smelting and Refining Company, 
by Charles I. Thompson, its attorney in fact, of the county 
of Lake and State of Colorado, of the first part,and Frank 
B. Andrus, Jr., of the county of Lake and State of Colo- 
of the second part— 

“ Witnesseth, That the said party of the first part, for and 
in consideration of the sum of eight hundred and seventy- 
five (875.00-100) dollars, to the said party of the first part 
in hand paid by the party of the second part, the receipt 
whereof is hereby confessed and acknowledged, has 
granted, bargained, sold and conveyed, and by these 
presents does grant, bargain, sell, convey and confirm 
unto the said party of the second part, his heirs and as- 
signs forever, all the following described lot .or parcel of 
land, situate, lying and being in the county of Lake and 
State of Colorado, to wit: 

“Lot numbered six (6) in block numbered two (2), as the 
same appears upon the map and plat of the grounds of 
the St. Louis Smelting and Refining Company, situate in 
the town of Leadville, in the county and State aforesaid. 

“Together with all and singular, the hereditaments 
and appurtenances thereunto belonging, or in any wise 
appertaining, and the reversion and reversions, remainder 
and remainders, rents, issues and profits thereof; and all 
the estate, right, title, interest, claim and demand what- 
soever of the said party of the first part, either in law or 
equity, of, in and to the above bargained premises, with 
the hereditaments and appurtenances. 

“To have and to hold the said premises above bargained 
and described, with the appurtenances, unto the said 
party of the second part, his heirs and assigns forever. 

“And the St. Louis Smelting and Refining Company, 
party of the first part, for itself, successors, heirs, executors, 
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and administrators, does covenant, grant, bargain and 
agree to and with the said party of the second part, his 
heirs and assigns, that at the time of the ensealing and 
delivery of these presents it is well seized of the premises 
above conveyed, as of good, sure, perfect, absolute and in- 
defeasible estate of inheritance in law, in fee simple, and 
has good right, full power and lawful authority, to grant, 
bargain, sell and convey the same, in manner and form 
aforesaid, and that the same are free and clear from all 
former and other grants, bargains, sales, liens, taxes, as- 
sessments and incumbrances of whatever kind or nature 
soever; and the above bargained premises in quiet and 
peaceable possession of the said party of the second part, 
his heirs and assigns, against all and every person or 
persons lawfully claiming or to claim, the whole or any 
part thereof, the said party of the first part shall and will 
warrant and forever defend. 

In witness whereof, the said party of the first part has 
hereunto set its hand and seal the day and year above 
written, by Charles I. Thompson, its attorney in fact, who 
is thereunto directed by its duly authorized agent. 


[sEAL] Tue St. Lovis SMELTING AND REFINING Co., 
By CARL.ks I. THoMPson, 
Its Attorney in fact. 


“Signed, sealed and delivered in presence of 


“SraTE OF COLORADO, ) _ 
Lake County. \ 36 

I, Daniel Sayer,a notary public in and for said county, 
in the State aforesaid, do hereby certify that Charles I. 
Thompson, the attorney in fact of the St. Louis Smelting 
and Refining Company, personally known to me to be 
the person who subscribed the name of the St. Louis 
Smelting and Refining Company to the annexed deed, 
appeared before me this day, in person, and acknowledged 


olan 


that he signed, sealed and delivered the said instrument 
of writing as his free and voluntary act, and as the free 
and voluntary act of said St. Louis Smelting and Refin- 
ing Company, for the uses and purposes therein set forth. 

“Given under my hand and notarial seal, this 27th day 
of March, A. D. 1879. 


(Signed) Dangers Sayer, 
[NOTARIAL SEAL] Notary Public.” 


Upon which deed there appears the following endorse- 
ment: 

“No. 1875. Warranty deed. The St. Louis Smelting 
and Refining Company to Frank B. Andrus, Jr. 


“STATE OF COLORADO, 
Lake County. iad | 
„J hereby certify that this instrument was filed for 
record, in my office, at 11 clock a. Mu. April 7, 1879, and 
is duly recorded in book 13, page No. 286. 
(Signed) Jos. H. WELLs, 
Recorder.” 


Plaintiff states that amongst other covenants said deed 
contains the covenant of quiet possession, whereby defend- 
ant company covenants with plaintiff, his heirs and assigns, 
that he or they shall have the quiet and peaceuble pos- 
session of said lot and premises as against the whole world, 
as shown by the copy of said deed set out in full as above. 

Plaintiff states that before he purchased said lot and 
piece of ground the defendant company, by and through 
its duly elected officers, and duly appointed and author- 
ized agents and attorneys, urged and importuned plaintiff 
to purchase the same, and plaintiff wholly refused to do 
so, unless defendant company could deliver to plaintiff 
the immediate possession of the same. The plaintiff then 
and there informed the said officers, agents and attorneys 
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of defendant company that he would not, under any cir- 
| cumstances or at any price, purchase said lot and prem- 
ises, unless defendant company could and would deliver 
plaintiff the immediate possession of the same. That at 
that time the population of the said town of Leadville 
was increasing very rapidly and rents were very high, 
| and that it was almost impossible to rent a business house 
H in said town at any price, and plaintiff wanted said lot 
and premises for his own use and occupancy, and for the 
i purpose of carrying on his own business. 

That before said plaintiff would agree to buy or pur- 
chase said lot and premises, and while negotiations were 
going on between plaintiff and defendant company for 
the same, the officers, agents and attorneys of defend- 
ant, for and in behalf of said defendant company, 
falsely, fraudulently, and knowingly, and intention- 
ally represented to plaintiff that defendant company 
had secured the actual possession of said lot and prem- 
ises, and that defendant company had obtained a re- 
| lease from all other parties who claimed, or pretended 
| to claim (the actual possession of), the right of the actual 
possession of said lot and premises, and that defendant 
| company would make and execute to plaintiff a good and 
| sufficient warranty deed, containing all of the usual cov- 
- enants, together with a covenant of quiet and peaceable 

possession of said lot and premises, and then and there 
assured plaintiff that if he would purchase and pay for 
said lot and premises, and accept such a warranty deed for 
the same, defendant company could and would deliver to 
plaintiff the immediate and actual possession of said lot 
and premises. ; 

That at the time there was a great rush of people to 
the said town of Leadville, on account of rich mineral 
discoveries in the immediate neighborhood of said town, 

and that there wus a great struggle to secure the posses- 
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sion of lots and business houses in the same; and many 
conflicting titles and claims to the right of possession of 
houses and lots; and much confusion, riots, and even 
bloodshed, in regard to possession of lots and houses and 
lots in said town; and that amid the general confusion 
and struggle aforesaid, and many contradictory and con- 
flicting claims to the actual possession of lots and houses 
in said town, plaintiff was wholly unable, after making 
all the inquiry and using all the diligence within his 
power, to find out whether the said false and fraudulent 
statements of defendant company and its officers, agents 
and attorneys as aforesaid, were true or false, and that 
plaintiff wholly failed to do so, and plaintiff had no means 
of finding out or knowing the same, and that there were 
no records in said county of the lots in said town showing 
in any manner who were the owners of: lots in the same 
and entitled to the possession of the same, and that plain- 
tift was vompelled to rely wholly upon the said statements 
and assurances of defendant company as aforesaid, and 
that plaintiff did wholly rely on such statements and as- 
surances, and at the time believed the same to be true and 
honest, and made in good faith; and that believing said 
statements and assurances and relying on the good faith of 
the said officers, agents and attorneys of defendant com- 
pany, the said plaintiff purchased said lot and premises, 
and then and there paid down the money for the same to 
defendant company, to wit: the sum of $875, and ac- 
cepted the said warranty deed from defendant company 
for the same as aforesaid. 

That before and at the time plaintiff purchased and 
paid for said lot and premises, defendant company repre- 
sented to plaintiff that it had just received a patent from 
the government of the United States for said lot and 
premises, as well as for a large number of lots in said 
town, and that no opposition would be made to its claims 
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and its right of possession to said lot and premises, and 


that no trouble whatever of any kind would thereafter 


occur in regard to either title or the actual possession of 
said lot and premises; but plaintiff states that all of said 
statements and assurances on the part of defendant com- 


pany in regard to its being able to put plaintiff into the 


immediate, actual possession of said lot and premises, and 
all of said statements that defendant company had ob- 
tained a release from all parties who claimed adverse 
titles and an adverse right to the actual possession of said 
lot and premises, and all statements and assurances on 
the part of defendant company as aforesaid, that it could 
and would put plaintiff into the immediate possession of 
said lot and premises, were wholly and absolutely false 
and fraudulent, and known to be wholly false and fraud- 
ulent by defendant and its officers, agents and attorneys, 
at the time they made the same as aforesaid; and plaintiff 
states that said false and fraudulent statements were made 
by C. I. Thompson and A. P. Hereford, who were the 
duly retained and employed attorneys of defendant com- 
pany to secure titles to said lot and premises and posses- 
sion of the same, and to secure title and possession of 
other lots in said town for defendant, and also, by the 
president, Harrison, and the vice-president and 
secretary of defendant company, all of whom were duly 
authorized to sell said lot and premises, as well as other 
lots and premises claimed to be owned by defendant com- 
pany in said town of Leadville; and plaintiff states that 
said agents, attorneys and officers, for and in behalf of 
said defendant company, conspired and colluded togeth- 
er to deceive, defraud and wrong and injure plaintiff, by 
inducing him to pay said company the sum of $875 in 
money and purchasing said lot and premises aforesaid, 
knowing at the same time that defendant company could 
not put plaintiff in possession of the same; and that one 
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Sarah Ray, whom plaintiff did not at that time know, and 
had not heard of either the said Sarah Ray or her claim 
to said lot and premises, and had nq means of finding out 
the same, did claim to be the owner of said lot and prem- 
ises and entitled to the possession of the same; that all of 
said agents, attorneys and officers of said company. well 
knew at the time they induced plaintiff to purchase said 
lot, that one Sarah Ray claimed to be the owner of and 
entitled to the possession of said lot and premises; and 
well knew that defendant company had not obtained a 
release, or in any manner obtained the right to either the 
title or possession of the said Sarah Ray to the same; 
and willfully, fraudulently and falsely, then and there 
misrepresented to plaintiff that defendant company had 
obtained a release of all such claims from every one mak- 
ing the same; and plaintiff states that said defendant 
company, by its said officers, also, willfully and inten- 
tionally suppressed and denied the truth of this matter to 
plaintiff, to mislead and deceive plaintiff into the pur- 
chase of said lot and premises as aforesaid, and plaintiff 
states that he would not have purchased said lot and 
premises had it not been for such false and fraudulent 
statements and suppression of the truth as aforesaid. 
Plaintiff further states that the more effectually to de- 
ceive him, and induce him to purchase said lot and 
premises, the defendant company, by its agents, officers 
and attorneys, as aforesaid, offered to put in, and did put 
in said deed, a covenant of quiet and peaceable possession, 
when defendant company well knew that it could not 
camply with the same; and that defendant company falsely 
and fraudulently offered to put said covenant in said deed, 
and did put the same in said deed, knowing at the time 
that the same was a mere sham and fraud; and that the 
same was put in to defraud and mislead plaintiff and in- 
duce him to purchase said lot and premises, and pay for 
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the same, as aforesaid; and plaintiff states that the put- 
ting of said covenant of quiet and peaceable possession 
and enjoyment, did, in connection with the false and 
fraudulent statements aforesaid, induce him to purchase 
said lot and premises. 

Plaintiff states that when be had purchased said lot and 
premises, us above stated, and attempted to take possession 
of the same, that he found the said Sarah Ray had imme- 
diately seized the actual possession of said lot and premises, 
and was holding the same under an adverse title to 
defendant company, and claiming the same by virtue of 
prior possession and occupation on the public domain of 
the United States, and under a town site right on said 
public domain; and who wholly refused to give up such 
right and possession to defendant company or to plaintiff; 
and plaintiff states that defendant company well knew 
before and at the time it induced plaintiff to purchase 
said lot and premises, as aforesaid, that said defendant 
company could not put plaintiff in possession of said lot 
and premises; and said company well knew, by and 
through its agents, officers and attorneys, before and at 
the time it induced plaintiff to purchase said lot and 
premises aforesaid, that said Sarah Ray did claim to own 
said lot and premises; and that the records of said county 
furnished no evidence of such claim and adverse title, 
and that plaintiff was wholly and absolutely ignorant of 
such claim, and had no means of finding out the same; 
and fraudulently concealed and denied to plaintiff that 
such claim existed, and assured plaintiff that defendant 
company had obtained a release of all such claims, no 
matter by whom held; and well knew that plaintiff 
would not have purchased said lot and premises had he 
known of said adverse claim. 

That soon after plaintiff had been induced as aforesaid 
to make said purchase, the defendant company com- 
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menced a suit in ejectment against the said Sarah Ray to 
recover possession of said lot and premises, but did not 
succeed in ejecting the said Sarah Ray and her tenants 
from the possession of said lot and premises until the 22d 
day of February, A. D. 1883; and plaintiff was kept out 
of possession of said lot and premises all the time from the 
27th day of March, A. D. 1879, the date of his said pur- 
chase and deed above set out, till the 22d day of Febru- 
ary, A. D. 1883. That the price or value of said lot and 
premises increased rapidly (and) immediately after plain- 
tiff purchased the same; and that said lot and premises 
rented for and was worth $400 per month rental during 
all of said time, and that plaintiff was kept out of the 
same; and the aggregate renta! value of the same, dur- 
ing that time, was eighteen (18) thousand seven hundred 
and thirty-three (18733) dollars, all of which plaintiff lost 
by the fraud and deceit practiced upon him by-defendant 
company as aforesaid, together with the interest on the 
same up to this time. 

Plaintiff states that he has been injured and damaged 
in the sum of twenty thousand (20,000) dollars by the. 
wrong, fraud and deceit of defendant company as afore- 
said. 

Plaintiff states that the amount involved in this action, 
exclusive of costs of suit, is for over the sum of five hun- 
dred dollars. 

Plaintiff therefore asks judgment against defendant 
company for the sum of twenty thousand dollars and costs 
of suit, and such other relief as may be legal and just. 

(Signed) T. A. GREEN, 
Attorney for Plaintiff. 
DEMURRER. 


Now comes the said defendant, The St. Louis Smelting 
and Refining Company, by Chas. E. Gast, its attorney, 
and demurs to the complaint herein, because: 


= a 


1. Said complaint does not set forth facts sufficient to 
constitute a cause of action. 

2. Several pretended causes of action have been im- 
properly united therein, to wit: 

(a) A pretended cause of action for breach of a parol 


contract to put the plaintiff in possession of the land de- 
scribed. 


(6) For breach of the covenant of quiet enjoyment 


contained in the plaintiff’s deed. 

(c) For deceit. 

And these several causes of action have been improp- 
erly blended in one statement. 


3. That the complaint is ambiguous, unintelligible 
and uncertain in this, that it does not appear how the 
plaintiff was misled or deceived by the pretended repre- 
sentations stated in the said complaint. 


(Signed) CHAS. E. Gast, 
Attorney for Defendant, The St. Louis Smelting and Refining 
Company, Pueblo, Colorado. 
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FRANK B. ANDRUS, 
v8. 


THE ST. LOUIS SMELTIN 
AND REFINING COMPANY. 
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in a 


STATEMENT OF THE CASE. 


This is an action on the case at common law, but com- 
menced under the Code of Colorado, in the United States 
Circuit Court for the District of that State. The action is 
for fraud and deceit, in connection with the sale and con- 
veyance of certain real estate in the city of Leadville, and 
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State of Colorado, by the defendant in error to the plain- 
tiff in error. 

The Court below sustained the demurrer to the com- 
plaint on the ground that the complaint does not contain 
facts sufficient to constitute a cause of action, and on the 
ground that no amount of fraud and deceit in connection 
with the sale of real estate, can constitute a good cause of 
action in law. The plaintiff, in the Court below, stood by 
his complaint, and judgment went for the defendant, and 
the plaintiff below brings up the case in this Court on 
writ of error. | 

I have printed the complaint and demurrer in full, in 
connection with my brief and argument, as the complaint 
contains the most concise statement of the facts upon 
which the action is founded that I can possibly make ; 
and as the demurrer admits all of the material facts, 
it only remains for this Court to apply the law to these 
facts. I refer the Court to the record herewith printed 
for the facts, and shall at once proceed to the discussion 
of the law applicable to such a state of facts. 

I shall take up and consider the whole case under the 
first assignment of error, as the entire merits of the case 
are presented under that assignment; but as a matter of 
precaution I shall briefly consider all the assignments of 
error seriatim. 

I. ERROR. 

The Court below erred in sustaining the defendant’s 
demurrer to the plaintiff’s complaint. The above assign- 
ment of error presents the whole case and all the legal 
questions raised by the record. 

The Court below did not sustain the demurrer to the 
complaint because it did not allege facts sufficient to show 
that a gross fraud had been practiced upon plaintiff by 
defendant company; but, upon the ground that no mat- 
ter how much fraud and deceit had been so practiced, no 


— 


„ 


action in law could be maintained for the same. In the 
light of the long line of authorities upon this point, and 
the further fact that there never has been any conflict of 
authorities in regard to it, in either England or America, 
it seems to me that this was a most remarkable ruling, 
and would allow all the frauds and deception that men 
might possibly practice in that regard wholly without 
remedy, no matter bow great the ipj r damage, and 
set at naught that grand old BOP tie Te, that 
there is no wrong without a remedy, and that, too, in re- 
gard to a very large and most important branch of busi- 
ness transactions, and wrongs against which all persons 
should be protected by the law. Fraud has always been 
held to be odious, and both law and equity spew it out of 
their mouths, and will not at all tolerate it anywhere. 
and it utterly dissolves and destroys the binding obliga- 
tions of the most solemn contracts and human transac- 
tions, and even the solemnity of judgments of our high- 
est Courts is swept away and such judgments blotted out, 
whenever tainted with fraud. Why, then, should such 
aggravated cases as the one at bar be an exception ? 


POINTS. 


1. Fraud and deceit, whenever connected with any 
kind of human contracts or transactions in regard to 
either goods, chattels, or real estate, or any interest at all 
connected with real estate, or the buying or selling of the 
same, when accompanied with damage, is a good cause of 


action. 
2 Vol. Hilliard on Torts, p. 137. 


Upton vs. Vail, 6 Johns., pp. 181, 182. 
Barney vs. Dervey, 13 Johns., 225. 
Morgan vs. Bliss, 2 Mass., 111. 
Farras vs. Alston, 1 Dev., 69. 
vs. Gray, 11 Vt., 615. 
Jones vs. Emery, 40 N. H., 348. 
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2. The above doctrine applies to sales of real estate, as 


well as to sales of goods and chattels, and to the inserting 
of false and fraudulent covenants of warranty in deeds 
for the conveyance of real estate, as well as for false and 
fraudulent warranties in sales of goods and chattels. 


Rawle on Covenants, 64, 65. 


“An action for fraud and deceit lies, notwithstanding 
an express warranty.” 


Same authority. 


The case of Monell & Weller vs. Colden, 13 Johns., 
396—top page 395, is just in point in the case at bar; and 
it seems to me settles this whole case, and especially so as 
there are no authorities in conflict with it; but an over- 
whelmning drift of authorities in its support. Also— 


13 Johns., 226. 

Clark vs. Baird, 5 Seld., 183. 

Phillips vs. Bush, 15 Iowa, 64. 
Also— 
Johnson vs. McDaniel, 15 Ark., 109. 
Fowler vs. Abrams, 3 E. D. Smith, 1. 
Cravans vs. Grant, 4 Monr., 176. 


3. When either a written or verbal warranty is made 
touching goods and chattels, and the warrantor knows at 
the time he makes such warranty that the same is false, 
it then becomes what is known in law as a fraudulent war- 
ranty, and upon such a warranty the injured party may 
either bring an action of assumpsit for a breach of the con- 
tract of warranty, or he may bring his action on the case 
for frau eceit, and recover in tort: and he is en- 
titled to the double aspect of his case, and especially under 
our system of Code pleading. 


Huston vs. Plato, 3 Colorado, 402-3-4. 
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The Salem India Rubber Co. vs. Adams, 23 
Pick. 266. 

Norton vs. Doherty, 3 Gray. 372. 

Ruff vs. Jarrett, 94 IIl., 475. 


4. The complaint, in the case at bar, alleges, and the 
demurrer admits, that defendant in error, through its offl- 
cers and agents, knowingly and intentionally and for the 
purpose of deceiving the plaintiff in error, not only made 
the false and fraudulent statements alleged, but also, 
falsely and fraudulently inserted the covenant of quiet 
enjoyment in the deed, knowing at the same time that the 
defendant in error could not perform the same; that de- 
fendant in error was out of possession of the property at 
that time, and could not obtain it except at the end of a 
long and bitter law suit; and that said covenant was in- 
serted for the purpose of deceiving and misleading plain- 
tiff in error, and to induce him to purchase said property. 
Now, passing over all of the other false and fraudulent 
statements and assurances to induce plaintiff in error to 
purchase, was not the insertion of the false and fraudu- 
lent covenant in the deed a good cause of action for fraud 
and deceit? What is a covenant of this nature in a deed 
for the conveyance of land, but a written warranty? Why 
should not the same law be applied to a fraudulent war- 
ranty of this kind, as is applied to a fraudulent warranty 
in regard to the sale of goods and chattels? It is true, 
that in an ordinary action of covenant for a breach of a 
covenant in a deed for the conveyance of land, the pur- 
chase money, with interest, is the measure of damages; but 
it is laid down in all the books that touch upon tise subject, 
that when there has been actual fraud and deceit prac- 
ticed by the vendor, that the injured party may recover 
the full amount of damage he may have sustained—the 
full value of his contract; but the rules of damages in re- 
gard to actions sounding in tort for fraud and deceit, are 
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not at all technical—cannot be; and I maintain that it 
makes no difference in the case at bar, whether a techni- 
cal action of covenant would lie or not, so long as the 
title did not fail entirely. I shall not attempt to discuss 
this question, because I hold that an action for fraud 
and deceit may grow out of this transaction wholly inde- 
pendent of the question as to whether or not there was a 
technical breach of the covenant for quiet enjoyment, and 
whether an action of covenant will lie for such breach or 
not. “A promise—a contract—and a tort, may be coin- 
cident, giving to the party, without reference to the accom- 
panying contract as such, a remedy for the simple wrong 
occasioned by a breach of the promise. And in an action 
for such tort (as in case of deceit), it is not requisite to set 
forth the contract, or any consideration, but simply the 
fraudulent deceit and damages.” The breach of a contract 
may be a wrong in respect of which the party injured may 
sue in case instead of suing upon the contract. 


1 Vol. Hilliard on Torts, pp. 3—4, Sec. 3. 


5. “Upon this principle, if a vendor, during the negoti- 
ations for the sale, make a fraudulent representation in 
relation to a material fact, and one on which the vendee has 
a right to rely, and the latter is thereby misled to his pre- 
judice, the vendor is responsible in damages.” 


Pritchett vs. Munroe, 22 Ala., 501. 
Howard vs. Gould, 2 Williams, 524. 
1 Vol. Hilliard on Torts, p. 4, Sec. 4. 


An action of deceit will lie, notwithstanding an express 
warranty. 


Cravens vs. Grant, 4 Monr., 126. 


“Upon the same grounds, an action will lie against the 
seller of an interest in an estate, for affirming the rents 


to be more than they are, while he is in treaty and prior 
to the sale, if the vendee relies upon such affirmation, al- 
though the seller was not in possession.” 


Lysney vs. Selby, 2 Ld. Raym., 1118. 
1 Vol. Hilliard on Torts, p. 5, Sec. 4. 


6. A vendor of real estate is liable for false and fraud- 
ulent representations in regard to quantity, and for false 
representations as to certain privileges attached to the 
land, and for selling land which does not exist, or an in- 
terest in land which he does not possess, when the vendee 
has a right to rely on such false and fraudulent state- 
ments, and does rely on the same. 


Clark vs. Baird, 5 Seld., 183. 
Harlow vs. Green, 34 Vt., 379. 
Morrill vs. Colden, 13 Johns., 395. 
Wardell vs. Fosdick, 13 Johns., 325. 
1 Vol. Hilliard on Torts, p. 5, Sec. 4. 
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7. But an action will not lie for fraudulent misrepre- 
sentations as to the land included in the boundaries of 
the deed, nor for misrepresentations as to value or future 
profits; but this doctrine does not touch the case at bar, 
as a vendee must find out these matters for himself, which 
he can always do by exercising due diligence, and he has 
no right to rely upon such representations; and hence no 
cause of action if he does so. 

A purchaser must exercise due diligence when the 
means of information are within his reach. 


1 Vol. Hillard on Torts, p. 16, Secs. 11 and 12. 
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The allegations of the complaint in the case at bar, 
show that plaintiff in error did exercise all the diligence 
within his power, and use all means of information within 
his reach, and that it was impossible, under the peculiar 
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circumstances, for him to find out about the actual posses- 
sion of the property; and that the false and fraudulent 
statements and assurances of defendant in error, that de- 
fendant company and defendant in error had obtained 
releases from all parties claiming a right to said property, 
and the agreement to put the false and fraudulent coven- 
ant of quiet possession in the deed, take this case entirely 
out of the doctrine that a purchaser must exercise due 
diligence, and use all means of information within his 
reach before he can complain. A false representation, al- 
though made through ignorance, in regard to real prop- 
erty, avoids a sale. 


1 Vol. Hilliard on Torts, p. 14. 


8. But in order to recover for fraud and deceit 
in the sale of property, it is not necessary that the pur- 
chaser should restore the property, but he may retain it 


and recover the damages growing out of the fraud and . 


deceit. 
1 Bradwell, III. Ap. R., 177. 
1 Vol. Chitty on Contracts, p. 649. 
Osborn vs. Fuller, 14 Conn., 529. 
Vincent vs. Leland, 100 Mass., 432. 
10 Cush., 88. 
12 Wend., 413. 
18 Wend., 425. 
4 Kernan, 602. 
11 Ala., 732. 
1 Md. Ch. R., 496. 
10 Ala., 255. 
3 Rawle, 23. 
2 Smith’s L. C., 25-26. 


9. In an action for deceit, growing out of a contract, 
where the deceit is the gravamen of the action, the Court 
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is not authorized to instruct upon any point involving 
the performance of the contract out of which the deceit 
had its origin. 

Earms vs. Morgan, 37 III., 260. 


10. Where the gravamen of the action is deceit and 
warranty, the amount of the damages recovered is not the 
amount paid for the property, but the actual loss sus- 
tained by reason of the deceit, and may be more or less 
than the amount paid. 


a Applebee vs. Rumey, 28 III., 280. 


11. Corporations are responsible for the fraud and 
deceit and torts of their duly authorized officers and 
agents, when acting in pursuance of their powers and 
duties as such officers and agents. This doctrine is too 
familiar to require a reference to authorities, but I will 
refer to a single authority on this point. 


2 Vol. Hilliard on Torts, pp. 322, 324-327. 


II. ERROR. 
The Court below erred in not overruling defendant’s 
demurrer to plaintiff’s complaint. 
This assignment of error is met by the same authorities 
and arguments as the first. 


III. ERROR. 


The Court below erred in giving judgment for defend- 
ant on said demurrer. 
This assignment of error is met in the same manner. 


IV. ERROR. 


The Court below erred in not giving judgment for 
plaintiff on said demurrer. 
All of the above assignments of error raise substantially 
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the same question; but inasmuch as I wish to rely on all 
of them, I offer the following additional points and au- 
thorities. 

12. “An action upon the case, for fraud and deceit, 
will lie for false representations made by the defendant 
by words and actions, with intent to deceive the plaintiff, 
whereby the plaintiff sustained damage; and this, al- 
though the defendant had no interest in making such 
representations.” 

Hart vs. Tallmadge, 2 Day (Conn.), 382. 
Ives vs. Carter, 24 Conn., 392. 

Green vs. Bryant, 2 Ga., 66. 

McAleer vs. McMurray, 58 Pa. St., 126. 
Hubbard vs. Briggs, 31 N. Y., 518. 
Fleming vs. Slocum, 18 Johns., 403. 
Sheaffer vs. Slead. 7 Blackf. (Md.), 178. 
State Bank vs. Hamilton, 2 Ind., 457. 
Oldham vs. Bentley, 6 B. Mon. (Ky.), 428. 
Benton vs. Pratt, 2 Wend., 385. 
Weatherford vs. Fishback, 4 III. (3 Scam.), 170. 
Nowlan vs. Cain, 3 Allen (Mass.), 261. 


“Both fraud and consequent damage must uppear to 
entitle the plaintiff to recover in action for deceit.” 


Freeman vs. McDaniel, 23 Ga., 83. 

Upton vs. Vail, 6 Johns., 181. 

Nye vs. Merrium, 35 Vt., 438. 

Hanson vs. Edgerly, 29 N. H. (9 Fost.), 343. 


This is all that is necessary to constitute a good cause 
of action, no matter what kind of a contract or business 
transaction it may grow out of, and the sale of real estate 
is no exception. 

“Tn all cases of fraud and damage resulting immediately 
therefrom, an action lies at the suit of the party injured.” 

Allison vs. Tyson, 5 Hump. (Tenn.), 449. 


* 
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An action will lie for fraud and deceit in the sale of 


land. : 
Wade vs. Shurman, 2 Bibb. (Ky.), 583. 


13. “To the rule of law that the entire agreement of 
the parties is presumed to have been incorporated in their 
deed or written contract; and that if the purchaser has 
failed to provide for his own security by appropriate cov- 
enants, he is remediless, fraud constitutes an exception.” 

Gwinther vs. Gerding, 3 Head, (Tenn.), 397. 


Suppose a purchaser attempts to protect himself by ap- 
propriate covenants; and a grose and aggravated fraud is 
perpetrated upon him in regard to such covenants, and 
that he is greatly damaged thereby, why should he not 
maintain an action for fraud and -deceit? If not, why 
not? If a vendor knowingly and intentioually, and for 
the purpose of deceiving and misleading u purchaser, in- 
serts what he knows to be false and fraudulent covenants 
in a deed, and the purchaser is thereby deceived, misled 
and greatly wronged, injured and damaged, as in the 
present case, why should the iaw deny the injured party 
a remedy? 

Such a fraud, however, is but a small part of the fraud 
and deceit complained of in the case at bar. When a ven- 
dor of real property never had the actual possession of 
such property, and knows that it is in the adverse posses- 
sion of other parties claiming under color of title, and 
that he cannot obtain possession of it for years to come, if 
ever, and knows that the purchaser must be kept out of 
such possession until after the termination of a long and 
bitter litigation, and when the purchaser refuses to take 
the property unless he can obtain immediate possession 
of the same; and the seller by false and fraudulent rep- 
resentations and assurances, as well as by inserting a false 
and fraudulent covenant of quiet enjoyment in the deed, 
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induces the purchaser to take the property, after the pur- 
chaser has used due diligence to find out all the facts, and 
is compelled to relv on such false and fraudulent state- 
ments and fraudulent covenants, ought not such a state 
of facts be considered an immediate breach of such cov- 
enant or covenants, and ought not the injured party be 
entitled to maintain either an action of covenant, or an 
action for fraud and deceit? Why not? I think it has 
been held by some high authorities that where a vendor 
makes such a covenant and has not the possession and 
cannot deliver possession, it is equivalent to a breach of 
the covenant of quiet enjoyment; but I do not think 
these nice technical questions have anything to do with 
the case at bar, and I only mention them as throwing 
some light upon it. 

“When a grantee in a deed containing a covenant of 
general warranty has taken possession, he cannot maintain 
an action for a breach of such covenant until evicted by 
legal proceedings,” etc. 

Owen vs. Thomas, 33 III., 320. 


But how about this matter when the grantee is kept 
out of possession ; and suppose the grantor has never been 
in possession, and cannot deliver the possession, and the 
grantee cannot obtain the possession for five, ten or 
twenty years, and has been induced by the vendor to 
purchase by fraudulent statements, and the insertion of a 
fraudulent covenant in regard to quiet possession, is there 
no remedy in such case? 

Russell vs. Clark, 7 Cranch, 69. 
Suydam vs. Watts, 4 McLean, 162. 
Grant vs. Boutly, 2 Cranch, C. Ct., 184. 
Fennick vs. Grimes, 5 Cranch, 603. 


“A representation of the value of land is a mere ex- 
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pression of opinion, for which an action for fraud cannot 
be maintained.” 
2 E. D. Smith (N. Y.), 424. 


The above is one of the exceptions in regard to false 
representations as to the sale of lands, where an action 
cannot be maintained; and I have ennumerated all the 
exceptions of this kind above, and the reasons on which 
the same are founded, but they are exceptions founded 
on good reasons, and have no application to the case at 
bar at all. The other exceptions are where the means of 
knowledge are equally within the reach of both parties, 
and where the purchaser fails to use due diligence to as- 
certain all the facts for himself; but I find, no other ex- 
ceptions in the books, and none of these can possibly 
apply to the case at bar. These exceptional cases throw 
light on the whole doctrine, and are mentioned for that 
purpose. ** 

14. An action of deceit lies as well where there is an 
express warranty as where there is not.” 

Cravens vs. Grant, 4 L. B. Mon. (Ky.), 126. 


“And although there was a warranty, if fraud be shown 
the plaintiff can recover.” 
Cravens vs. Grant, 2 L. B. Mon. (Ky.), 117. 


15. The covenant of quiet enjoyment goes to the posses- 
sion, and not to the title; and is broken only by an 
entry or expulsion from, or some actual disturbance in the 
possession.” 

3 Johns., 471. 

2 Hill, 105. 

3 Duer, 464. 

2 Jones (N. C.) L., 203. 
7 Wend., 281. 

5 Johns., 120. 

15 Johns., 483. 
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“A general covenant of warranty of title is not a cov- 
enant of seizen, but is equivalent to a covenant of quiet 
enjoyment.” 


Caldwell vs. Kirkpatrick, 6 Ala., 60. 


There are, however, several substantial distinctions be- 
tween these two covenants, which it is not necessary to 
point out here, but they are both very important covenants, 
and a gross and aggravated fraud in regard to either in 
an important real estate transaction, is a very serious 
wrong and injury, for which an action for fraud and de- 
ceit should lie, and especially as an action of covenant is 
a very technical remedy, and attended with many 
difficulties ahd hardships very often to the purchaser of 
real estate. 


As a general rule, actions of covenants for breaches of 
these two covenants, do not lie unless there has been an 
eviction by process of apie mies there are outstand- 
ing paramount titles; but he dre important exceptions 
to this rule; but it often hulppens, even where there has 
been no fraud or deceit, that great wrong and injustice 
are suffered on account of the extreme narrowness and tech 
nical nature of the remedy for a breach of these import- 


ant covenants, and in many cases that remedy is little 
less than a mockery of justice. 


SUGGESTIONS. 


It may surprise the Court that the amount of damages 
alleged for one lot is $20,000, but the actual amount of 
rent realized from the property in question during the 
time plaintiff was wrongfully kept out of possession, was 
over $18,000, and interest added will amount to over $20,000 
by the time the case can now be tried, should the judg- 
ment of the Court below be reversed. 

At that time Leadville was a phenomenal town, so far 
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as rents and the almost fabulous increase in the value of 
property were concerned. The demurerr, however, ad- 
mits all the facts alleged in the complaint for the pur- 
poses of this action, and I only make these suggestions to 
show the importance of the case and the large amount of 
money the plaintiff in error must lose, without remedy, 
if this high tribunal shall sustain the rulings of the 
Court below. Would it not be a sad reflection on our 
boasted system of jurisprudence if it can offer no remedy 
for such gross and aggravated wrongs, on account of some 
nice technicalities in regard to the doctrine of covenants? 
But I must confess that I am wholly unable to see any 
distinction in regard to an action for fraud and deceit 
growing out of a sale and conveyance of real estate, and 
an action for fraud and deceit, growing out of any other 
kind of contract or business transaction. 

In Rawle on Covenants, page 64, the following doc- 
trine is laid down, to wit: 

“It may be remarked that although the cases which 
have been referred to are based on an absence of fraud 
on the part of the vendor, yet it seems to be at least doubt 
ful whether, in an action upon the covenant, fraud can be 
taken advantage of by the purchaser to increase his dam- 
ages. Although it was remarked in Pitcher vs. Living- 
ston, that if any imposition is practiced by the grantor 
by the fraudulent suppression of truth, or suggestion of 
falsehood in relation to his title, the grantee may have an 
action on the case in the nature of a writ of deceit, and in such 
action he may recover to the full extent of his loss, aud al- 
though it was also said in Bender vs. Fromberger, that if 
the seller makes use of any fraud, concealment or artifice to 
mislead the purchaser in examining the title, the case is differ- 
ent, he will be answerable for all losses which may ensue, yet it 
would be difficult to conceive how, in an action on the 
covenani, the jury would be allowed to increase the dam- 
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age beyond the extent of the consideration money, as the 
distinction between such an action and one in the nature of a 
writ of deceit, is an obvious one.” | 

Thus, there seems to be no doubt or question anywhere 
that an action for fraud and deceit will lie in all such 
cases, and that the measure of damage is the entire loss 
growing out of such fraud and deceit, and why does not 
the case at bar come clearly with this law? One can 
hardly conceive of a stronger case of fraud and deceit 
than that alleged in the complaint in this case, and ad- 
mitted by the demurrer to the same, and it seems to me 
it cannot be possible that the law affords no remedy at all 
for so great a wrong. Certainly, before our Courts should 
deny all remedy for such aggravated wrongs, they should 
offer very grave and weighty reasons for doing so, and I 
cannot believe that any such reasons exist or can be offered 
by any Court or human tribunal, however high or august 
it may be! 

T. A. GREEN, 
Attorney for Plaintiff in Error. 
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FRANK B. ANDRUS, 
v8. Plaintiff in Error. 
THE ST. LOUIS SMELTING AND 


REFINING COMPANY, 
Defendant in Error. 


The record of this cause consists of a complaint and 
demurrer thereto. The demurrer was sustained by the 
lower court, and the plaintiff electing to stand by the 
complaint, judgment was entered for the defendant, 

Opposite counsel states that the demurrer was sus- 
tained “because the complaint did not allege facts suffi- 
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cient to constitute a good cause of action, and on the 
ground that no amount of fraud and deceit in connec- 
tion with the sale of real estate can constitute a good 
cause of action in law.” 

This is a bald, unwarranted assumption, which this 
Court will not accept on his statement, in the absence of 
anything in the record supporting it. 

The grounds of demurrer were: 

1. That no good cause of action is stated. 

2. That several pretended causes of action are im- 
properly united and blended confusedly in one state- 
ment. 

(a.) For breach of parol contract to deliver the 
possession to plaintiff. 

(ö.) For breach of the covenant of quiet enjoyment 
contained in his deed. 

(c.) For deceit. 

3. That the complaint is ambiguous, unintelligible 
and uncertain in this, that it does not appear how the 
plaintiff was misled or deceived by the preten led rep- 
resentations. 

No opinion was filed, and no statement of reasons 
appears in the record as to why the demurrer was sus- 
tained. This Court can have no light on that subject, 
except what is afforded by the usual record entry in sus- 
taining « demurrer, that “the complaint is not sufficient 
in law wherewith to maintain the action.” The ruling 
might have been based upon any one of the grounds 
stated, and as no leave of amendment was asked (the 
plaintiff’s attorney saying that he would stand by his 
pleading, the equivalent of saying that to him it ap- 
peared sufficient both in form and substance) final judg- 
ment was necessarily entered for the defendant. 


Therefore, if the pleading is obnoxious to a demurrer 
in any one of the respects indicated, there was no error 
in the judgment and it must be affirmed. . 

If the complaint is examined, it. will be found to 
transgress all rules of good orderly pleading. We will 
discuss it from this standpoint, before saying anything 
about the main substantial proposition that it fails to 
state a cause of action. It is certainly important in the 
administration of justice that pleadings should be framed 
with due regard to well known rules, so that the issues 
mutually tendered and accepted may be well defined. 
Confused and disorderly pleading induces other evils in 
the trial of causes, and ought at all times to be discour- 
aged. 

Now, a reading of the complaint shows that it was 
intended to count upon three distinct causes of action. 
Firat. a parol contract, outside of the covenants in the 
deed, made antecedent or contemporaneous therewith, 
to deliver actual possession of the property in contro- 
versy to the plaintiff. Second, a breach of the covenant 
of quiet enjoyment. Third, an action sounding in tort 
for deceitful representations. As all intendments must 
be taken most strongly against the pleader, it is impos- 
sible to suy that he intended to rely upon one of these 
causes of action and state the others as inducement, even 
if that were permissible. They are all categorically 
stated, and each as prominently as the others. 

It is probably true under the the peculiar provis- 
ions of the Colorado Code that these several causes of ac- 
tion may be united, but there must be a separate statement 
of each. This is expressly required by the statute; and 
it not only contravenes the statute, but the canons of 
good pleading under any system, to blend them all to- 


gether in a single confused statement of the plaintiff’s 
demand. 

Civil Code of Colorado, 1877, Sec. 71. 

Bliss on Code Pleading, Sec. 119. 

In fact, the entire complaint is pervaded with am- 
biguity and uncertainty. It is unintelligible to the last 
degree. For instance, how could plaintiff have been de- 
ceived, or rather what right had he to be deceived by 
the representation of the officers of the defendant 
company that it had the actual possession of the lot of 
ground, a fact which was open to observation, and which 
hecould verify as well as any one else? Why, as he 
claims, was he compelled to rely upon the statement and 
assurances of the defendant? Judging by the state of 
things that existed at Leadville at that time, as narrated 
in the complaint, “lot jumping” was the principal occu- 
pation of many of its inhabitants. No one’s property 
was safe unless protected by a shot gun. An assurance 
that there was no adverse possession of a lot. true to-day, 
might be false to-morrow. Amid such struggle and con- 
fusion, what right had he to rely upon a representation 
that he would encounter no trouble himself in regard to 
‘the possession? These assurances seem to have been an- 
tecedent to his purchase and the execution of the deed. 
Was Sarah Ray at that time asserting in good faith a 
right of possession? Was she then in actual possession? 
If so, what is the meaning of the complaint, where it is 
alleged that “when plaintiff had purchased said lot and 
premises, and attempted to take possession, he found the 
said Sarah Ray had immediately seized the actual possession 
of said lot.“ Again, how can it be said that the insertion 
of a covenant of quiet and peaceable possession in the 
deed operated as a fraud upon the plaintiff? These are 
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but a few of the many vague, unintelligible, and un- 
meaning averments constituting the complaint. It is 
difficult to see how a clear, well defined issue could have 
been taken upon it. z 

In the argument of the cause in this Court, however, 
opposite counsel say that the gravamen of the suit is de- 
ceit, and that only. No right of recovery is asserted, 
predicated upon the breach of any parol agreement to de- 
liver immediate actual possession, or upon a breach of 
any covenant written in the deed. He rests the case 
upon the charge that the plaintiff was induced to buy 
the property by false and fraudulent representations, upon 
which he relied and had a right to rely. An argument 
from that standpoint, then, goes entirely to the merits 
of the cause of action. . 

This deceit, according to the argument, consisted, 
frat, in knowingly making a fals: covenant; or in other 
words writing in the conveyance a covenant of quiet and 
peaceable possession with knowledge that there was an 
adverse possession which would effect a breach; and r- 
ond, positive statements respecting the title, namely, that 
there was no adverse possession, and that plaintiff would 
have no difficulty in obtaining the possession, upon which 
statements he depended in making the purchase. 

As to the covenant: if no action could be maintained 
on the covenant itself, a furtiori none can be for falsely in- 
serting it in the deed. Now for aught that appears, 
plaintiff received a perfect fee simple title; Sarah Ray 
was a bare trespasser, a “squatter,” without any right 
whatever ; the lawful title wus asserted against her, and 
in due course, upon legal proceedings, she was ejected. 
These facts negative the idea that there was any breach 
of the covenant. 


ao tee 


In Rawle on Covenants of Title, page 163, it is said that 
“the covenant for quiet enjoyment has been defined to 
be an assurance against disturbance consequent upon a 
defective title.” 

Boone on Real Property sec. 314, treating of the cov- 
enant of quiet enjoyment, says: “In order to establish a 
breach of the covenant a lawful eviction in some form, 
either actual or constructive, must be shown.” 

In 2nd Washburne on Real Property, page 715, it is 
said: “As the covenant of warranty in American deeds 
answers in most respects, as has been observed, to the cov- 
enant or quiet enjoyment, it has been uniformly held 
that in order to constitutea breach of such covenant there 
must besomething tantamount to an eviction of the ten- 
ant by some one having a better legal title. No act of a 
mere stranger, though under pretense of title which is 
not a valid one, will operate as a breach of this covenant. 

In Rawle on Covenants, page 165, it is said: “Al- 
though the words of the covenant may purport to indem 
nify the purchaser from any interruption on the part of 
the grantor, or any other person, yet this must be under- 
stood to mean such interruption only as may take place 
under paramount title.” 

These, and many more authorities that might be 
cited, show that the covenant of quiet enjoyment is prac- 
tically synonymous with that of warranty, and cannot be 
broken unless by the existence of a superior title. 

There is no distinction between cases where there is 
an adverse possession, however tortious, at the date of the 
déed, and disturbances arising after the execution of the 
deed and the grantee going into possession. 

In Gardner v. Keteltas, 3 Hill, page 330, a lease 
was construed as imparting a covenant of quiet enjoy- 
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ment. There was an adverse possession at the date of 
lease by a former tenant whose right had expired. The 
plaintiff was delayed in getting possession. The Court 
say’ “All that the covenant exacts of the lessor is that 
he shall have such a title to the premises, at the time, as 
shall enable him to give a free, unincumbered lease for 
the term demised. There is no warranty express or im- 
plied against the acts of strangers; hence, if the lessee be 
ousted by one who has no title, the law leaves him to his 
remedy against the wrong-doer, and will not judge that 
the lessor covenanted against the wrongful acts of strang- 
ers unless the covenant be full and express to the pur- 
pose: 

Noke’s Case, 4 Rep. 80. 

Dudley v. Folliot, 3 T. R. 584. 

Hayes v. Bickerstaff, Vaugh. 118. 

Platt on Cov. 314, and the cases there cited. 

I admit, the covenant of quiet enjoyment means to 
insure to the lessee a legal right to enter and enjoy the 
premises, and if he is prevented from entering into the 
possession by a person already in, under a paramount 
title, the action may be sustained. That was decided in 


Ludwell vs. Newman, 6 T. R. 458. In such a case, no 
ouster or expulsion is necessary on which to predicate a 
suit, as the lessee is not bound to enter end commit a 
trespass: 

Holder v. Taylor, Hob. 12. 

1 Saund. 322. 

Platt on Cov., 327. 

Gramnis v. Clark, 8 Cow. 36. 

And see 25 Wend. 446. 

But if the party holding is a wrong-doer, the remedy 

of the lessee is as perfect and effectual to dispossess him 


after, as that of the lessor was before the execution of the 
leuse.” 


The case of Beebe v. Swurtwout, 3 Gillman, 162, con- 
tains a very full discussion of this subject. It was a suit 
to foreclose a mortgage in which the defense was that the 
mortguge was given for purchase money of property 
bought with a covenant that the grantors would warrant 
and defend the premises in the quiet and peaceable pos- 
session of the grantee, his heirs and assigns, against them- 
selves, their heirs, and against all and every person or per- 
sons whomsoever, lawfully claiming and to claim the 
same, The warranty was precisely the same as in the 
case at bar. At the date of the purchase there was an 
u verse possession of part of the land under another and 
different title. The Court holds, reviewing all the au- 
thorities on the subject, English and American, that the 
mere possession of a stranger, although he claim title and 
right of possession, does not amount to a breach of the 
covenant for quiet enjovment. The title must be lawful 
and a better one. 


Spear v. Allison, 20 Pa. St., 200, is to the same effect. 


It is doubtless true that an action of deceit will lie in 
transactions pertaining to the sale of real estate, where, 
for instance, misrepresentations have been made by the 
vendor respecting the location, quantity, quality, or con- 
dition of the land, the privileges connected with it, or the 
rents and profits derived therefrom. But this is not true 
where the alleged misrepresentationa, as in this case, go merely 
to the question of title and right of possession. As to these 
matters, all previous representations are merged in the 
deed itself, and by it the rights and liabilities of the par- 
ties must be determined. 
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In Peabody v. Phelps, 9 Cal., 213, the cases on this 
subject are carefully reviewed by Justice Field, and this 
conclusion reached both upon authority and as a matter 
of sound policy. : 

Now, if the false representations of the officers of the 
defendant company respecting this property are analyzed, 
it will be found that under this and other rules, applica- 
ble to cases of fraud, there is nothing upon which an ac- 
tion can be founded. To say that there was no adverse 
right of possession was to affirm the soundness of the title 
merely and to speak the truth. To say that there was no 
adverse possession in fact was something as to the truth 
of which the plaintiff could have satisfied himself by in- 
specting the ground, and upon which he had no right to 
relv. Besides, it is net clear from the pleading that 
Sarah Ray had “jumped” the property when these state- 
ments were made. To say that no difficulty would be met 
with in taking possession was to speak conjecturally of 
future events, and about a matter where the expression of 
any opinion in the then condition of Leadville, would be 
hazardous. Certainly, with the struggle, confusion and 
bloodshed over titles and possessory rights then prevail- 
ing at Leadville, it would seem that every purchaser of 
property assumed some chances. Of this he could not 
fail to be apprised in advance, and in the very nature of 
things, the alleged representations could not by any rea- 
sonable person be regarded otherwise than vague, indefi- 
nite and conjectural, in their nature and terms, and 
though untrue, they go for nothing as establishing fraud. 

Respectfully submitted, 
CHAS. E. GAST, 
Att'y for Deft. in Error. 
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1 GreoraiA, Clarke County : 


To the superior court of said county: 


The petition of J.C. Dunlap shows that the Northeastern Railroad 
Co., a corporation with its principal office in said county, has dam- 
aged him in the sum of fifteen thousand ($15,000.00) dollars by rea- 
son of the following facts: : 

Your petitioner was running an engine for defendant near Clarks- 
ville during the month of August, 1882, and while so engaged the 
engine was thrown from the track in consequence of the defective 
condition of the track and road-bed, one side of the track being low 
and loose and the curve of the track being too sharp. 

Plaintiff was free from fault, and the accident resulted from the 
negligence of the defendant as hereinbefore stated. 

y reason of said accident the entire body of plaintiff was crushed 
and one of his legs was almost paralyzed. Said injuries have caused 
him, still cause, and will always cause him, great pain and suffering. 
Said injuries have also deformed your petitioner. 

Your petitioner was 34 years old, and was making one hundred 
and ten ($110.00) dollars per month, but said accident has entirely 
destroyed his capacity to work or earn money. 

Wherefore your petitioner prays that — may issue requirin 
the Northeastern Railroad Co. to be and appear at the May term 
the superior court of said 1 to answer this action for damages. 

OKE & BURTON SMITH, 
Petitioner's Att’ys. 


Filed in office this 10th day of Nov., 1883. 
JOHN S. HUGGINS, Clerk. 


GrondiA, Clarke County: 
J. C. DuxLAr vs. N. E. R. R. Co. 


To the sheriff or his deputy of said county, Greeting: 


2 The defendants are hereby required to be and appear, per- 
sonally or by attorney, at the superior court to he holden in 
and for said county on the second Monday in May next, then and 
there to answer the petitioner’s complaint in an action for da 
as in default thereof the said court will proceed as to justice shal 
— 
itness the Honorable N. L. Hutchins, judge of said court, this 


10th day of November, 1883. 
JOHN S. HUGGINS, Clerk. 


Due and legal service acknowledged and copy and all other serv- 
ice waived. 3 
Nov. 12th, 1883. 
GEO. D. THOMAS, 
Att'y N. E. R. R. ©. 
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2 J. c. DUNLAP VS. THE NORTHEASTERN RAILROAD co. 


Georaia, Clarke County: 


Before me, a N. P. & ex. of J. P. in and for said county, came 
Hoke Smith, who on oath deposes and says that he is attorney for 
J. C. Dunlap, and that, to the best of his knowledge and belief, the 
Northeastern Railroad Company is indebted to J. C. Dunlap in the 
sum of fifteen thousand dollars. Deponent further swears that suit 
has bee») brought for said amount for J.C. Dunlap against The North- 
eastern Railroad Company, returnable to the May term, 1884, of 
Clarke superior court, and that he apprehends the loss of said debt, 


or some part thereof, unless summons of garnishment do issue. 
HOKE SMITH. 


Sworn to and subscribed before me this 10th day of Nov., 1883. 
J. G. EVANS, 
N P. & Ex. of J. P. 


Groraia, Clarke County: 


Know all men by these presents that we, J. C. Dunlap, principal, 
and J. J. Baldwin, security, are held and firmly bound unto the 
Northeastern Railroad Company, heirs and assigns, in the just and 

full sum of thirty thousand dollars; for the true payment of 
3 which we bind ourselves, our heirs, executors, and adminis- 
trators, firmly by these presents. | 

Signed, sealed, and dated this 10th day of Nov., 1883. 

The condition of this bond is such that if the said J. C. Dunlap 
shall satisfy and pay all costs and damages that the said Northeast- 
ern Railroad Co. may sustain in consequence of the suing out of 
summons of garnishment, which said summons the said J. C. Dun- 
lap is about to sue out in a suit pending in the superior court of said 
county, in the event he should fail to recover in the suit pending, 
then this bond to be void; else of full force. 

J. C. DUNLAP. [L. s.] 
HOKE SMITH, 4% 
J. J. BALDWIN. [V. s.] 
Test: J. G. EVANS, 
NM. P. & Ex. of J. P. 


I have this day collected from plaintiff the amount of five and 
100 dollars for the within affidavit and bond and for issuing seven- 
teen summons’ of garnishment. 
Nov. 10th, 1883. 
J. G. EVANS, 
N. P. & Ex. of J. P. 


Served personally Jas. White, Talmadge Bros., C. G. Talmadge, 
J. E. Talmadge, Hodgson Bros., A. H. Hodgson, S. C. Dobbs, Athens 
City Water Works Company, by Geo. W. Foote, C. B. Chandler, Reaves, 
Nicholson & Co., John W. Nicholson, W. D. O' Farrell, Baldwin & 
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Burnett, C. W. Baldwin, W. B. Burnett, each with summons of gar- 
nishment in within-stated case. 3 

Nov. 10th, 1883. 
M. D. BROWNING, Dep't. Sh. 


Served E. R. Hodgson and R. K. Reaves, each av with a 
summons of garnishment in within case Nov. 12th, 1883. 


M. D. BROWNING, Dep’t. Sh. 


4 State oF Georaia, Clarke County: 


Know all men by these — that we, the Northeastern Rail - 
road Com pany, as principal,and F. Phinizy, as security, acknowledge 
ourselves held and bound unto J. C. Dunlap, plaintiff in an action 
on the case now pending in Clarke superior court, in which said 
Northeastern Railroad Company is defendant, in the sum of thirty 
thousand dollars; for the true payment of which we bind ourselves, 
successors, heirs, administrators, and executors. 
Witness our hands and seals this 12th day of November, 1883. 
The condition of the above obligation is such that whereas the 
said J. C. Dunlap has filed his suit in Clarke superior court, for the 
sum of fifteen thousand dollars, against said Northeastern Railroad 
Company, and has sued out summuns of garnishment directed to E. 
K. Childs, James White, Talmadge Bros., E. R. Hodgson, A. H. 
Hodgson, C. G. Talmadge, J. E. Talmadge, Hodgson Bros., The Na- 
tional Bank of Athens, S. C. Dobbs, Athens City Water Works Co., 
S. B. Chandler, Reaves, Nicholson & Co., R. R. Reaves, Jno. 
5 W. Nicholson, W. D. O’Farrell, Baldwin & Burnett, C. W. 
Baldwin, W. B. Burnett, Geo. D. Thomas, all residents of said 
county, and said summons returnable to May term, 1884, of Clarke 
superior court: 
ow, should the said Northeastern Railroad Company pay the 
judgment and costs which may be recovered by the said J. C. 
Dunlap in said action, then the above obligation to be void; other- 


wise of force. 
THE NORTHEASTERN RAILROAD 


COMPANY, L. 8. 
By GEO. D. THOMAS, 4 L. 8. 
FERDINAND PHINIZY. L. 8. 
NORTHEASTERN RAILROAD CO., 
Per C. G. TALMADGE, Vice-President. Ir. s.] 


Test and approved. 
JOHN S. HUGGINS, Clerk. 


Filed in clerk's office, superior court, Nov. 12th, 1883. 
JOHN S. HUGGINS, 
Clerk S. C. 


J. C. DuxLAr us. N. E. R. R. Co. 


Plaintiff amends bis declaration and shows that at the time and 
place of the accident which caused his injury the rails were too light 
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and not properly laid, but were laid without being first bent and 
were left with “kinks” in them. Plaintiff further shows that the 
engine was too heavy and was not properly constructed to enable 
the engineer to control it in places such as the one where the acci- 
dent happened. 

Plaintiff shows that said rail and track and engine were not rea- 
sonably suited to the purposes of railroading nor were they fit for the 
service to which def’t put them. 

HOKE SMITH, 


Nys Att'y. 


Filed in office Nov. 10th, 1884. | 
JOHN S. HUGGINS, Clerk. 


Service acknowledged and copy waived Nov. Ist, 1884. 
GEO. D. THOMAS, 
Def ts Att'y. 


6 Trespass. 
In Clarke Superior Court. November Term, 1884. 
J. C. DoxLAr vs. N. E. R. R. Co. 


And now comes the defendant, The Northeastern Railroad Com- 

ny, and defends the force and injury when, &e., and for plea says 
it is not guilty of the supposed trespass in the plaintiff’s declaration 
complained of, and of this it puts itself upon the country. 

And for further plea in this behalf the defendaut says that the 
plaintiff ought not to have and maintain his action, because defend- 
ant says that shortly after he, the plaintiff, received the injury com- 
plained of on the defendant’s road, and while still in the employ 
of the defendant, the plaintiff stated to the defendant that he did 
not intend to sue this defendant for or on account of the injury 
aforesaid, and the defendant afterward, and relying upon the state- 
ments aforesaid of the plaintiff, paid his regular wages to the amount 
of thirteen hundred dollars while the plaintiff was engaged in no 
work for defendant, and also, at his special instance and request, paid 
out for him for board and medical attention the additional sum of 
six hundred dollars; wherefore and by reason of which facts the de- 
fendant says that plaintiff is estopped from suing and from main- 
taining this action; all of which the defendant is ready to verify. 

GEO. D. THOMAS, 
ALEX. S. ERWIN, 
CARLTON & LUMPKIN, 


Def e At . 


Filed in office Nov. Sth, 1884. 
JOHN S. HUGGINS, Clerk S. C. 
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Petition. 


Petition for removal on the ground of citizenship under the act of 
March 3, 1875, where the adversary parties are all citizens of 
different States and all the plaintiffs or all the defendants unite 
in the petition for removal. 


In the Superior Court of Clarke County, State of Georgia. 


J. C. Dunvap, Plaintiff, 
v8. 
NORTHEASTERN RatLroap Company, Defendant. 


Petition for removal to the circuit court of the United States, 
northern district of Georgia. 


7 To the honorable the superior court of Clarke county, State 
of Georgia: 

Your petitioner respectfully shows to this honorable court that the 
matter and amount in dispute in the above-entitled suit exceeds, ex- 
clusive of costs, the sum or value of five hundred dollars. 

That the controversy in said suit is between citizens of different 
States, and that the petitioner at the time of the commencement of this 
suit — and still is — citizen of Arkansas, and that the Northeastern 
Railroad Company was then and still is a citizen of the State of 
Georgia, being a corporation incorporated by said State, with the 
principal office in said State. Your petitioner further shows that this 
is the first term at which said case could be tried. 

Aud your petitioner offers herewith a good and sufficient surety 
for his entering in said circuit court of the United States on the first 
day of its next session a copy of the record in this suit and for pay- 
ing all costs that may be awarded by said circuit court if said court 
— hold that this suit was wrongſully or improperly removed 
thereto. 

And he prays this honorable court to proceed no further herein, 
except to make the order of removal required by law and to accept 
the said surety und bond and to cause the record herein to be re- 
moved into said circuit court of the United States in and for the 
northern district of Georgia; and he will ever — 

HOKE & BURTON SMITH. 
Attorneys for Petitioner. 


Srark OF GEORGIA, County of Fulton: 


I, Hoke Smith, being duly sworn, do say that I am a member of 
the firm of Hoke & Burton Smith, the attorneys for the petitioner 
in the above-entitled cause; that I have read the foregoing petition 


and know the contents thereof, and that the statements and ; 


8 allegations therein contained are true, as I verily believe. 
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J. C. DUNLAP VS. THE NORTHEASTERN RAILROAD CO. 


Subscribed by the said Hoke Smith in my presence by and by 
him sworn to before me this 8th day of Nov., A. D. 1884. 
J. M. JENKINS, [L. s.] 
N. P., F. C., Ga. 


Filed the 10th day of Nov., 1884. 
JOHN S. HUGGINS, Clerk. 


Bond. 


* 


Bound for the removal of a cause under the act of March 3, 1875. 


Know all men by these presents that J. C. Dunlap, as principal, 
and A. P. Stewart, as surety, are held and firmly bound unto the 
Northeastern Railroad Company in the penal sum of five hundred 
dollars; for the payment whereof, well and truly to be made unto the 
said Northeastern Railroad Co., heirs, representatives, and assigns, 
we bind ourselves, our heirs, representatives, and assigns, jointly and 
severally, firmly by these presents. 

Yet upon these conditions: The said J.C. Dunlap having peti- 
tioned the superior court of Clarke county, State of Georgia, for the 
removal of a certain cause therein pending, wherein J. C. Dunlap is 
plaintiff and Northeastern Railroad | Company is defendant, to the 
circuit court of the United States in and for the northern district of 
Georgia: 

Now, if the said J. C. Dunlap, your petitioner, shall enter in the 
said circuit court of the United States on the first day of its next 
session a copy of the record in said suit and shall well and truly 

y all costs that may be awarded by said circuit court of the United 

tutes if said court shall hold that said suit was wrongfully or im- 
properly removed thereto, then this obligation to be void; other- 
wise in full force and virtue. 

Witness our hands and seals this 8th day of Nov., A. D. 1884. 

J. C. DUNLAP. 1. 8. 
A. P. STEWART. [I. s. 


Executed beſore me the day and year written. 
Dr. s.] J. M. JENKINS, 
Notary Public, F. C., Ga. 


9 Strate or Georara, County of Fulton: 


I, A. P. Stewart, of said county, the surety named in the foregoing 
bond, being duly sworn, do depose and say that I am a resident of 
the State of Georgia and a property holder therein; that Iam worth 
the sum of five hundred dollars over and above all my debts and 
liabilities and exclusive of property by law exempt from execu- 
tion; that I have property in the State of Georgia liable to execu- 
tion of the value of more than five hundred dollars. 
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J. C. DUNLAP VS. THE 
Subscribed in my presence by A. P. Stewart and by him sworn 


to before me this 8th day of Nov., A. D. 1884. 
J. M. JENKINS, 


N. P., F. G, Ga. 
Filed the 10th day of Nov., 1884. 
JOHN S. HUGGINS, Clerk. 
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Georaia, Clarke County: 


The bond in the within-stated case for the removal of the same is 
hereby approved. The clerk of the superior court is ordered to 
transcribe and transmit the pepers in said case, us the law requires. 

In open court this Nov. 10th, 1884. 

N. L. HUTCHINS, 


Judge Sup’r. Court, W. C. 
HOKE & BURTON SMITH, : 
Ns At s. 
GrondiA, Clarke County : 
J. C. DVUxLAr vs. NORTHEASTERN RAILROAD Co. 


Damages in the superior court of Clarke county, Ga. 


CLERK’s OFFICE, SUPERIOR CouRT, SAID County. 


I, John S. Huggins, clerk of said court, do certify that the within 
and furegoing is a true and complete transcript of the record in the 
above-stated case. 

Witness my hand and official seal this 11th day of December, 


884. 
I.. 8) JOHN 8. HUGGINS, Clerk & C 
Filed Dec. 12th, 1884. 


1 


A. E. BUCK, Clerk. 
10 Verdict. 
We, the jury, find for the plaintiff in the sum of seven thousand 
five hundred dollars ($7,500.00). 


Atlanta, Ga., March 31st, 1885. 
A. L. WHITESIDE, Foreman. 


Garnishment having been dissolved in this case by the execution 
of bond, with Ferdinand Phinizy as security, judgment is rendered 
in favor of the pl’ff against the Northeastern Railroad Company, 
principal, and Ferdinand Phinizy, security, in the sum of seven 
thousand and five hundred dollars, principal, and — dollars, costs 


of suit, this April 2nd, 1885. 
HOKE SMITH, Ay: 2 
O. C. FULLER, Dep't. C?. 


Judgment entered 322 minutes. 
Filed April 2nd, 1885, 
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8 J. C. DUNLAP vs. THE NORTHEASTERN RAILROAD CO. 


Trial March 31st, and Verdict for Plaintiff for Seventy-Five Hundred 
Dollars. 


J. C. DunLap vs. THE NortTHEASTERN R. R. Co. 
Case in circuit court U. S. 


And now, during the term in which said verdict was rendered 
and within three days from the publication thereof, comes the de- 
ſendant, The Northeastern Railroad Company, and moves the court 
to set aside said verdict and grant a new trial on the ground that 
said verdict awards to the plaintiff excessive damages. 

ERWIN & THOMAS, 
CARLTON & LUMPKIN, 
Def ts Att. 


I hereby certify that the recitals in the foregoing motion are true 
and correct as therein stated, and the plaintiff’s counsel is hereby 
ordered to show cause inslanter why a new trial should not be 
granted. It is further ordered —. 

Filed in office April 2nd, 1885. 

O. C. FULLER, D. C. 


11 Service acknowledged and copy waived. 
April 2nd, 1885. 
HOKE SMITH, Pl'ff’s Att'y. 


U. S. Circuit Court. 


It is ordered by the court that the verdict in the case of J. C. 
Dunlap vs. The N. E. R. R. Co. be set aside and a new trial granted. 


In open court this April 7th, 1885. 
ALECK BOARMAN, 
L. S. Judge. 


Plaintiff amends his declaration and says but for said accident he 
would have been able as an engineer to make $150.00 per month. 
HOKE SMITH, N. Att’y. 


Filed June 23rd, 1885. 
A. E. BUCK, Oel. 


J. C. DuxLAr vs. Toe NortTHeasterRN R. R. Co. 


Case in U. S. circuit court N. D. Ga. 


It is mutually agreed by the parties to this case that any disquali- 
fication that the Hon. Emory Speer, the presiding judge, may be 


SS oe ee * ie” 7 ö ig 6 . . 
Pt es Te 


: 
3 1 9 2 4 ey oe ee „„ * „ 7 ‘ l 2 
gag 2 „„ ae ge a ee eee a ame 
‘ n * . “ee 3 n eg ee ae ~ . 
Ss 8 5 i : 3 C a 
2 * „ 
J. c. DUNLAP vs. THE NORTHEASTERN RAILROAD a i 
N * ö 
0 . 8 aa 
io 4 
ei 
— 
7 


laboring under of any kind is waived, and we both consent to try 
the case before him. 
June 23rd, 1885. 


POPE BARROW, Att'y — Det 
HOKE SMITH, rf Att'y. 


Filed in office June 23rd, 1885. 
O. C. FULLER, Dep’t. Gl. 


Verdict. 


We, the jury, find fur the def’t. 
June 27th, 1885. 
C. M. QUILLIAN, Foreman. 


12 Whereupon it is considered, ordered, and adjud the 
court that Nhe defendant, The Northeastern Nailenag Come 
pany, do recover from the plaintiff, J. C. Dunlap, the sum — dollars 
and cents for its costs. 
This June 27th, 1885. 
BARROW, THOMAS, ERWIN, 
CARLTON A&D LUMPKIN, 


Def te Attorneys. 
J. C. Dunnap vs. NortHEastern R. R. Co. 


Action for damages in the circuit court of the United States for the 
northern district of Georgia. Verdict for def’t, June 27th, 1885. 


In this case the plaintiff moves the court for a rule upon the de- 
fendant to show cause why a new trial should not be granted upon 
the following grounds, to wit: 

First. Because the court erred in refusing to charge the jury, as 

uested in writing by the plaintiff before he began his charge, as 
follows: Let the blame, as here used, be understood to mean neg- 
ligence or the omission of that oe of diligence to which the 
party is legally bound. Where a railroad employee has been physi- 
cally injured while on duty he cannot recover of the company if 
both were to blame, or if he was to blame and the company was not; 
only where he was not to blame and the company was is he entitled 
to recover. The blame of a co-employee or of any officer or agent 
of the company is treated as that of the company itself. After 
proving the fact of the injury and the d of the injury, the 
plaintiff to recover must either show himself not to blame or the 
company to blame. If he shows that the company is to blame, the 
4 ame of the law would be that the plaintiff was not to blame. 
f he shows that he was not to blame, the presumption would be 
that the company was to blame. So that, to make out a prima facie 
ease and change the onus, he need not go any further than to 
13 show by evidence one or two of these propositio 
that * — not to blame or that the company was. By show- 
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10 J. c. DUNLAP vs. THE NORTHEASTERN RAILROAD co. 


ing either one of these propositions the burden is cast upon the 
company to show, either from its own evidence or from that of the 
plaintiff, that the plaintiff was to blame or that the company was 
free from fault. 58 Ga., 489.” 

Second. Because the court erred in refusing to charge the jury, as 
requested in writing by the plaintiff before he began his charge, as 
— “While a corporation is not held as guaranteeing or war- 
ranting the absolute safety, under all circumstances, or the perfection 
in all of its parts of the machinery or apparatus which may be pro- 
vided for the use of employees, its duty in that respect to its em- 

loyees is discharged when, but only when, its agents, whose business 
it is to supply such instrumentalities, exercise due care as well in 
their — originally as in keeping and maintaining them in 
such condition as to be reasonably and adequately safe for use by 
employees. 100 Supreme Court Reports, 219.” 
Third. Because the court erred in refusing to charge the jury, as 
uested in writing by the plaintiff before 5 began his charge, as 
follows: “ Under the contract of employment the servant assumes 
those natural and ordinary risks of his employment which grow out 
of the same. But the master does not discharge his duty to his 
employee, except by providing proper and safe machinery in the 
first instance, and then supervising, examining, testing, and repair- 
ing the same as often as custom and experience may require. 
Thompson on Negligence, 984.” 

Fourth. Because the court erred in refusing to charge the jury, as 
requested in writing by the plaintiff before he began his charge, as 
follows: “ It is the duty of the master to keep a sound track for the 
safety of all persons who are transported over it, and to provide 

engines and machinery properly adapted to the track. 
14 If the master fails to do this and the defect is one which 

could have been discovered and remedied by skill and fore- 
sight, it would be responsible to an employee injured in consequence 
of such defect, provided the employee was free from fault. ‘Toop 
son on Negligence. 986 & 987.” 

Fifth. Because the court erred in refusing to charge the jury, as 
— in writing by the plaintiff before he began his charge, as 
follows: Common sense, as well as law, makes it the duty of a 
railroad company to observe all ordinary and reasonable precaution 
to keep the road in such condition and to equip the road with en- 
gines in such a way that its employees engaged in running the 
trains ‘may safely discharge their duty to the company. If, by the 
neglect of the company or other employees, the road becomes un- 
safe or engines and cars are put upon the track too heavy for it safel 
to bear, the employee who is injured by such neglect, unmixed wit 
fault in himself, may recover. 63 Ga., 181.” 

Sixth. Because the court erred in refusing to — the jury, as 
requested in writing by the plaintiff before he began his charge, as 
follows: “A railroad company is liable to its engineer whose duty 
it is to run an engine when he is faultless in his work and, when 
he has not assumed the consequences of such additional risks, for 
the casualties and injuries to him caused by the negligence of the 
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builder of the road or the track · raiser or other employee wholly dis- 
connected from him in his work. 63 Ga., 181.” 

Seventh. Because the court erred in refusing to charge the jury, 
as * in writing by the plaintiff before he began his charge, 
as follows: “If the rules of the company require a train to run only 
at a certain speed at a particular place aud the train was running 
at a greater speed than the speed allowed by the company and this 

speed contributed to cause the accident, then the plaintiff could 
15 not recover if the plaintiff’s negligence had allowed the addi- 

tional speed. If, on the other hand, he had used all proper 
means and no improper means to check the speed of the train ; if 
the steam was shut off the engine and he had required the brakes 
put on, or if the brakes had been put on without his requirement, 
and these were all the proper means furnished by the company for 
the purpose of checking the speed of the train, and an accident, 
nevertheless, happened, the plaintiff would not be guilty of negli- 
gence for failing to check the rate of speed.” 

Eighth. Because the court erred in refusing to charge the jury, as 
— in writing by the plaintiff before he began his charge, as 
follows: “If a railroad company employs a man to run an engine 
over its road, when his knowledge of the road is limited, without 
having been misled or deceived by him as to the extent of his 
knowledge, then the railroad could only expect and require of the 
engineer such compliance with its rules as would be possible from 
= with his experience, exercising all reasonable care and pru- 

ence.” 

Ninth. Because the court erred in instructing the jury: “It was 
his duty, if he had no air-brakes, as he admitted here, to blow for 
brakes; if the brakes were not applied and the speed checked, to 
blow again ; and if he saw the speed was not reduced, to reverse the 
engine.” 

‘enth. Because the court erred in instructing the jury that it 
wus his duty to reverse the engine for the purpose of checkin 
speed,” the evidence having been that to reverse the engine woul 
have increased the danger. 

Eleventh. Because the court erred in instructing the jury that 
“ the plaintiff failed to show that he used any instrumentalities at 
his command to reduce the speed of the engine as it approached the 

trestle,” and further instructed the jury that “the evidence 
16 offered by the plaintiff showed that he made no effort what- 

ever to reduce the speed on account of the trestle,” and that 
for that reason he was not entitled to recovery. 

Twelfth. Because the court erred in instructing the jury to return 
a verdict for the defendant. 

Thirteenth. Because the verdict of the jury was contrary to the 
evidence. 


12 J. C. DUNLAP VS. THE NORTHEASTERN RAILROAD CO. 


Fourteenth. Because the verdict of the jury was contrary to the 


law. 
HOKE SMITH, 
) PUff's Att'y. 
Filed in office June 30th, 1885. 
R. E. BOYD, 
Deputy CIK. 


17 Charge of Judge Speer to the Jury. 
J. C. Dux Ar vs. THE N. E. R. R. Co. or Ga. 


Action on the case In the Circuit Court of the United States for the 
Northern District of Georgia. 


This is a suit by an employee of a R. R. company for injuries sus- 
tained by the negligence of the company. To maintain this action 
it must affirmatively appear not only that the defendant company 
was not at fault, but that the plaintiff was himself properly charge- 
able with no fault which immediately or remotely, directly or indi- 
directly, caused the injury or any part of it or contributed to it in 
any manner by his own negligence. 
it being conceded by the testimony of the plaintiff himself and 
further shows that the plaintiff, the engineer in control of the speed 
of the train at the inoment when the accident occurred, was running 
the engine and train at the rate of from eighteen to twenty miles an 
hour within one hundred and fifty feet of a trestle, where the con- 
ceded rule of the road commended him to slow up and run ata rate 
not exceeding twelve miles an hour, this was a violation of 
18 his duty; and while running at such rate of speed the engine 
was thrown from the track and the plaintiff injured. He is 
not entitled to recover damage for such injury, it being a law of 
physics, which every one must know and recognize, that the increased 
rate of speed must necessarily contribute to the risk of accident 
and thus contribute to the injury. It was the duty of the 
engineer to use every means at his command to reduce the speed 
of the train at a safe and sufficient distance from the trestle 
to enable the train to slow up and to run across the trestle 
at a rate of speed not exceeding twelve miles an hour. It was his 
duty, if he had no air-brakes, as is admitted here, to blow for brakes, 
and if the brakes were not applied and the speed checked, to blow 
again and to blow danger signals; and if he saw the speed did not 
reduce, to reverse the engine, and if necessary to reduce the speed, to 
come to a stand-still. It is not compellent — permisable for an engi- 
neer, with the power of his engine at his command. to allow a train 
laden with —— to run down a long and steep grade to a trestle 
at a rate of speed largely in excess of the rate fixed by the rule 
of the — plaintiff having failed to show (and the facts offered 
19 by the plaintiff showing otherwise) that he used any instru- 
mentality at his command to reduce the speed of the engine 
as it approached the trestle, and the evidence offered by him show- 
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ing that he made no effort whatever to reduce the speed on account 
of the trestle, the plaintiff is not entitled to recover. 

In the courts of the United States when the testimony is if such 
a conclusive character as to compel the court, in the exercise of a 
sound, legal discretion, to set aside a verdict in accordance with the 
evidence—and the evidence of the plaintiff's contributory negligence 
in this — being. in the opinion of the court, of this conclusive charac- 
| & ter—the jury is instructed to return a verdict for the defendant. 

HOK- & BURTON SMITH, 
For the Plaintiff. 

POPE BARROW, 
H. H. CARLTON, 
ALEX. S. ERWIN, 
E. K. LUMPKIN, & 


G. D. THOMAS, 
For the Defense. 


Note by the presiding judge.— The grounds set forth in the motion 

for new trial are correct, except that the ninth, tenth, — eleventh 
grounds stated in the motion in the isolated & disjointed ſorm 

20 in which they are there —— do not convey clearly the 
meaning of the court. This will accurately appear by the 

charge in full hereon written and by the court made a part of. the 

— motion, with this correction, the rule nisi is granted & the deſend - 
ant is required to show cause beſore me on Wednesday next, the 
Sth inst., why the verdiet should not be set aside and the new trial 
allowed. Ordered further, That the defendant or its counsel be 
served forthwith with a copy of the motion & this rule, and that the 

brief of evidence be presented to the court for approval as required 


by law. 
EMURY SPEER, 
U. 8. Judge. 


I acknowledge service of the foregoing within for a new trial and 
order of the judge and have a copv. 


July 3d, 1885. 
POPE BARROW, 
Def ts Att'y. 
— Upon hearing argument upon the within motion on new trial it 


is ordered and adjudged by the court that the motion be disallowed 
and the new trial refused. 
July 8th, 1885. 
EMORY SPEER, 


U. 8. Judge. 


21 Bill of exceptions in the case of J. C. Dunlap against The 
Northeastern Railroad Company, in the circuit court of the 
United States for the northern district of Georgia. 


Be it remembered that the above-stated case came on to be tried 
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before his honor, Emory Speer, judge of the district court of the 
United States for the southern district of Georgia, presiding under 
the special order in the northern district of Georgia, and before a 
jury empannelled to try said case, on the 23rd day of June, in the 
year 1885. 


The plaintiff introduced the following evidence: 
J. C. Dux i Ar was introduced by the plaintiff, who swore : 


Iam the plaintiff in this case. I was employed in 1882 by the 
Richmond & Danville railroad. 1 had been there about a year. I 
was a locomotive engineer. During the month of August, 1882, I 
was sent to relieve a man on the Northeastern railroad. I did not 
report to any one — particular on the Northeastern road. I went 
there by the order of Mr. Ward, the master mechanic of the air- 
line road. I relieved him on Saturday. I hauled dirt on Saturday. 
Saturday evening I went to Tallulah Falls and got Mr. Johnson, the 
conductor, and went from there to Athens Sunday evening. I had 
never been over the road before. I had no experience over it or 
knowledge of the track. On Monday I taken the train from Athens 
under the order of Captain Barnard, superintendent of the road. I 
think there were ten cars in the truin. I taken it from Athens to Tal- 
lulah Falls. Mr. Davis was my fireman. Mr. Barnard sent another 
man on the train to show where the water-tanks and wood-yards were. 
I left Tallulah at about seven o’clock. I reached Clarkesville afew min- 
utes after eight. This side of Clarkesville, between two and one-half 

and three miles, it was, I think, the engine ran off the track. 
22 I was in my box on the engine at the time the engine turned 

over. When the engine ran off the track I tried to reverse 
the engine, and did reverse the engine. I think I was running be- 
tween eighteen and twenty miles an hour at the time of the accident. 
I have been an engineer for thirteen years, and railroading for six- 
teen years. I have not lost more than a week or ten days, or some- 
thing like that, in thirteen years. The accident was about two miles 
from the top of the grade. I think the brakes were on—some of 
them, at least—just after the engine eame over the hill and started 
down grade. I could feel them jerk my engine and pull back at 
that time. I could see about one hundred yards, I reckon; on the 
straight track, twenty or thirty yards. I have never seen or read 
the train rules governing the running of trains on the road. It was 
impossible for me to remember just where the trestles were at night, 
having gone over the road so little. I did not know the trestle was 
immediately in front of me. I do not know anything, knowing as 
little about the track as I did, which I cuuld have done to have pre- 
vented the accident. My health was bad after the accident. I could 
not use myself at all; I could not use myself at all for some time 
afterwards; it was two or three hours before I could move at all. 
The first thing I moved was my hand. .My pain was in my back, 
and I was bruised all over. I was lying under the second or third 
car from the engine. There had not been anybody to me at that 
time. It was probably two weeks before I could use my left hand 
and lift it; it was three weeks before I could move my feet; it was 
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six or seven weeks before I could use crutches. I improved 1 
ally for about twelve months, and then ceased to improve. in- 
juries which I received in my back caused me constant pain and 
suffering. I am now engaged in running a shifting engine on the 
Memphis and Little Rock rail —an arrangement which 
23 allows my fireman to relieve me constantly. I am only able, 
on account of injuries which I received, to work about one- 
half of my time. I make about five hundred dollars a year. My 
age is thirty-four years. I had cliarge of engine No. 29 of the air- 
line railroad. I had run the engine on several times, I su 
I was «ccustomed to it. I was acquainted with it. I went under 
Mr. Wall’s order to report to some one. I was only in the employ 
of the Northeastern road on that occasion. I was sent up there by 
Mr. Wall. I made no contract after I got there. I was under Mr. 
Wz.ll’s orders in going there. I do not know whether Mr. Wall had 
anything to do with the Northeastern railroad. 1 took an air-line 
engine, No. 29. Turnersville is beyond the place of the accident. 
It is four miles from Tallulah Falls. That was the first time I ever 
went over the place. When I went up to take the engine I passed 
over the place. I staid there and heuled dirt, cleaning out some 
cuts. On Saturday I ran over that place. 

Q. Did you run over that place? 

A. Yes, sir; I brought the engine down to Rabun Gap on Sun- 
day. I came over this place on Sunday. The accident was on Mon- 
day. I went back over it on Monday. I had gone over the place 
of the accident three times before the accidetit, twice running this 
same engine. I knew there was a trestle somewhere there. I did 
not know how far I was from it, or anything about it. I did not 
know it was at the foot of the grade, nor how near it was to the foot 
of the grade. I did not know the trestle was two miles from Clarkes- 
ville. The trestle was about two miles from the top. I think the. 
grade was about two miles long to the place of the accident. I have 
since seen the place of the accident. 

Q. How far was the accident from the trestle? 

A. I have only seen the place since. 

Q. State as best you can. 

A. One hundred feet from the trestle. I do not know whether 

the trestle was at the bottom of the grade. It is some- 
24 where near it. The railroad comes uphill after you cross the 

creek. I do not know that the trestle is at the bottom of the 
grade, but it is somewhere near it. I have been told that the cut 
was two miles long. I have been over the track since. I was in 
one of the coaches when I went over the place on Saturday evening. 
I went down to Athens Sunday evening and got there about nine 
o elock at night. I saw Mr. Barnard the first time about six o’clock 
the next morning. I do not know all of the conversation with Mr. 
Barnard. I was speaking about the engine—about the conductor 
and brakeman. I do not remember about his saying anything 
about speed ; I do not think he did. I had a schedule. I suppose 
the pamphlet containing the schedule had the running rules at the 
back of it. I had a schedule, but I never looked to see. I do not 
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know. Ido not remember whether it had the running rules at the 
back. Very nearly all of them have the rules. I did not drink any 
whiskey that day. I drank a half glass of beer about two o elock; 
that is all I drank. I did not blow for brakes after leaving Clarkes- 
ville. If I blew for brakes, I do not remember it. I am almost cer- 
tain I did not blow for brakes. I do not know what the grade was. 
I let the train go from the top to the bottom without blowing for 
brakes. It was two miles. I do not think I could have seen the 
trestle from where I was. I do not think I could have seen it 
that night. I did not do anything towards stopping or checking 
the speed until I saw the engine was off the track. My fireman had 
been putting in wood and had just got through. I was working no 
steam. I shut off the steam at the top of the hill. After the train 
left the track I tried to reverse. That was my first attempt to stop 
the train and my only attempt. I had been going down grade two 
miles. I was off duty fifteen days, I reckon, at one time while in 
the employ of the Richmond and Danville road. I think it 
25 was ſor running over a bridge where they were at work at it, 
near Greenville. The charge was running too fast. 

Q. After you were hurt how long were your wages paid by the 
Northeastern road? 

A. For thirteen months. I think they paid me $3.90 a day for 
the time I was hurt up to Feb'y; then they paid me $100.00 a 
month. I was able to do no work while I was getting this money. 

Q. They just continued your wages? 

A. Ves, sir; Col. Foreacre continued to pay me until the time 
they took the road away from him. 

Q. What were you doing? 

A. I was looking forward; it was my duty as an engineer to do 
so. I did not tell Mr. Spencer or Mr. Mullinax that I was running 
pretty fast, and did not see the trestle until I got right on it, and re- 
versed the engine and was off before I knew it. I knew the rules of 
the Richmond and Danville Railroad Company. I do not think I 
was excited at the time of the accident. I had run by the junction 
frequently and shifted cars backwards and forwards on it. There 
was a side track put in there and I had frequently shifted cars — 
the side track of the Northeastern road. My attention was not called 
to the rules of the Northeastern road by any one. The schedule was 
in the engine when I went in there. No one told me to examine 
the rules. It would have been impossible for me to have examined 
the rules and to have run by them or to have run by the regular set 
of rules, having gone over the road but twice and having no oppor- 
tunity to study them, except that casual opportunity upon the train. 
I would not have known about the trestles. I did not know where 
they were. : 


H. C. Trorrer was next introduced by the plaintiff by deposi- 
tion, who swore: 


I was engaged as section master during the summer of 1882 on 
the Northeastern railroad. I made an examination of the place of 
the accident. The condition of the track hefore the accident 
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26 was dangerous because the embankment on the outside of | 


the track at that place was too weak. The rails were too light 
for the engine. The road-bed had been made up some six years and 
had washed away, except about five feet on top. It had been re- 
paired with new dirt to the length of the ties. At the time of the 
wreck the outside rail had only an elevation of about one and one- 
half inches. This elevation was not sufficient, owing to the 
ness of the curve and the weight of the engine. I would have 
made the elevation higher, but I did not have the dirt. The heavy 
engine coming against the tangent of the curve, the rail being too 
light, broke about a foot from the joint and let the engine off the 
track. They had been running from Jan’y to Aug. ins had 
been passing over it daily up to that time. Anything over thirty- 
five miles an hour would have been unsafe. Its condition made it 
unsafe for a heavy engine at any speed. 


Dr. J. J. Knorr was next introduced by the plaintiff, who swore : 


The injuries of the plaintiff are serious and permanent, rendering 
him unfit for any active service. 


The plaintiff here closed. 
27 Evidence for the Defendant. 


W. M. Bone was introduced by the defendant, who swore: 


I was a passenger on the excursion:train. I saw Dunlap, and 
went with him from the engine to Tallulah Fails. He was the engi- 


neer. Davis, Peeler, Dunlap, and myself went into the bar-room, 
and we four treated a drink around. We each took four drinks; 
they were of beer. I saw him with the engine a short time before 
the train left, in the woods. He seemed to feel , jolly, and as 
rich as anybody. His breath smelt of whiskey. He ran to C 

ville sometimes slow and sometimes fast; by fits and starts. It was 
dark as he pulled out at Clarkesville. I got off there. From the 
sound of the wheels I judged that he pulled out faster than usual. 
I know the place of the accident. The banks seem to be as wide as 
any place on the road. It was between seven and nine feet wide. 
The cross-ties were eight feet long. The outer rail, I reckon, was 
three or four inches higher than the inner rail. It was h 4 
Bank was broader than the cross-ties. The ties were new and the 
bed firm. I am now doing nothing. I have been driving stock, 
and in the livery-stable business. I have never before been a wit- 
ness in a case growing out of this accident; have walked once 
from Clarkesville to Rabun Gap—only once. It was a very sharp 
curve. I had watched it while on the train. My opinion of the 
elevation of the outside rail was formed from riding over it on the 
train. I sat in the back of the train., I stood in © baggage cat 
and looked out sometimes. I looked forward, and sometimes 8 
It ran slow around there; never railroaded any iu my life. I knew 
the necessity of the outside elevation from hearing people talk. I 
form my opinion from looking out from the baggage car, aud my 
mene it three or four times. I bad ridden over it three or 
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four times in the baggage car. I knew Trotter; he was the 
28 seetion master at that place. From his character for truth 

and veracity I would not believe him on his oath. I never 
was in the employ of the road. 


J. H. Griags was next introduced by the defendant, who swore: 


I was acquainted with H. G. Trotter. From my knowledge of his 
. —— character for truth and veraeity I would not believe him on 
vis Oath. 


PorTER WimBy was next introduced by the defendant, who swore : 


I was assistant barkeeper at Tallulah Falls when the Pioneer excur- 
sion came up, in Aug., 1882, the time of the accident near Clarkes- 
ville. I furnished the engineer, Dunlap, five or six drinks of whis- 
key during that day. I also saw him the first time that he came 
with several parties. I did not wait on him at that time. They 
took something near the beer department, but I cannot state what. 
I had never seen him before that day, but, thinking he might come 
there regularly and become a good customer, I was particularly 
attentive to him. 


J. G. ELROD was next introduced by the defendant, who swore : 


I saw the engineer at the Clarkesville depot the morning that the 
Pioneer excursion went to Tallulah Falls. The engine stopped and 
turned upon the turn-table at Clarkesville. Just as the engine got in 
1 saw him stoop down and take out a tin cup and pour something 
from a pint whiskey bottle into the cup and drink it. I know it was 
Dunlap because I had seen him run the engine several times before 
past Clarkesville: it might have been a month or two months or 
three months before. 


D. D. QUILLIAN was next introduced hy the defendant, who swore : 


{ was a passenger on excursion train. I saw Dunlap drink some- 
thing, but I could not say what it was; it looked like whiskey. It 
was in the afternoon, at Tallulah Falls, in the bar-room, the 

29 day of the Pioneer excursion the Pioneer excursion. 


(By plaintiff's counsel :) 
Q. Did you see Davis, a large man, about six feet high and weigh- 


ing about two hundred pounds, at the time you saw Dunlap? 
A. I do not remember seeing any such man. 


W D. Tayior was next introduced by the defendant, who swore: 


I saw Dunlap during the afternoon of the day of the Pioneer ex- 
cursion ; he was in the bar- room. J saw him drink something; it 
was not from a beer or cidar glass; it looked like brandy or whiskey. 
I neversaw Dunlap before. There were a number of persons in the 
bar-room at the time; the house was full. It was about the middle 
of the day. I had seen Dunlap before on the air-line road. He 
drank out of a small glass. W. M. Jones was not one of the party. 
I never testified in a case growing out of this accident before. I 
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never had any connection with the railroad. I did not see Davis 
or Peeler in there. There were two or three with Dunlap, but I do 
not know any of Dunlap’s party, as I remember. 


J. B. ELrop was next introduced by the defendant, who swore: 


I have never been in the employ of the railroad: I was at the 
depot when the excursion train passed through towards Tallulah 
Falls. Just before it pulled out there were several persons got on 
the tender of the engine. I was one of them. The engineer asked 
what in the hell we were doing there. One of the boys pulled out 
a bottle of corn whiskey, and the engineer and all of us took a drink. 
I had seen the engineer before, once or twice, as he run an engine 
from Rabun Gap to Tallulah Falls. I was never a witness in a case 
growing out of this accident before. 


B. F. Cup was next intrduced by the defendant, who swore: 


A short while after wereached Tallulah Falls, the day of the excur- 

sion, I saw Dunlap take a — of something at the bar- room. I 

was a nger on the train at the time of the accident. I 

30 thought we were running faster than at any time that day. 

I could not say how fast. I thought we were running, per- 

haps, thirty miles an hour. I have never had any experience in 
railroading. 


Dr. L. G. HaRDEMAN was next introduced by the defendant, who 
swore: 


I was a passenger on the excursion train. I have travelled as a 
passenger a good deal; never have been a railroad man. I thought 
we were running considerable faster than before during the day. I 
think we were running from thirty to forty miles an hour. I saw 
Dunlap after he was hurt. He was almost insensible when I 
reached him. I could smell liquor on him. I helped carry him to 
Spencer’s house, and I smelt liquor upon his breath. When I first 
saw him he was lying upon the railroad track. 


R. C. WiLtuite was next introduced by the defendant, who 
swore : : 


I am a wool-carder. I have never ridden on but two railroads. . 
I was upon the train at the time of the accident. I thought they 
were running very fast, from the motion and noise. It was very 
difficult to stand up. I thought they were running from thirty to 
forty miles an hour. I was on the platform and thought it was 
dangerous to stay there, so I went in, and I fell- against the stove 
once or twice and against some ladies. 


M. D. BrownixG was next introduced by the defendant, who 
swore : 


I was a nger at the time of the accident. I formed my opin- 
ion from the motion of the cars, as to the speed. I was on the plat- 
form and went in to look after my nephew. I could scarcely stand 
up. I thought it ran from Clarkesville to the place of the accident 


* 4 „ a ee sf ~_ — K oe Bi eS Me * 1 
e e eee Bi Seats eee AB BB een eee 
= p * 2 =e wr +." , * N 15 a ey 
4 +g . 4 
— 


* * ä 2 1 in 7 * ye Le ie bj 4 + ; 1 
13 * ag c G * R shee, wha 5 
N e P pur as P . ; C9 An * 
N ; POT ae „„ 1 ae fet 7 4 
1 ; 


20 J. C. DUNLAP VS. THE NORTHEASTERN RAILROAD CO. 


from thirty to forty miles an hour. I am nota railroad man, and 
have never ridden much on trains; am deputy sheriff of Clarke 
county. 


W. A. JESTER was next introduced by the defendant, who swore: 


I am in the restaurant business. I had refreshments upon 
31 the excursion train. I thought it ran faster all the way back 
from Tallulah Falls. It was about dark at the time of the ac- 
cident, and, judging from seeing objects, but particularly from jost- 
ling, I thought it was running at the time of the accident from thirty 
to forty miles an hour. I think it ran from Tallulah to Clarkesville 
at from twenty-five to thirty miles an hour. A sharp curve and a 
rough road would have been calculated to mislead the estimate of a 
passenger as to speed. I have never been a railroad man. It was 
twelve miles from the Falls to Clarkesville. 


A. G. ELDER was next introduced by the defendant, who swore: 


I was a A at the time of the accident. We went down 
grade much faster than we went up. I was standing between the 
fifth and sixth coach. The motion caused me to lose my balance, 
and I went into the sixth coach. It did not run off the track. I 
judged of the speed by the jostling and by observing passing objects. 

t was much faster than at any other time after leaving Clarkesville. 
I was on the platform awhile—about five or ten minutes—about ten 
minutes, I reckon—and then I was in the car before the accident 
about ten minutes; I cannot be exact as to time. 


Davip GANN was next introduced by the defendant, who swore: 


I was a passenger at the time of the accident. I am a farmer at 
present; have been a livery-stable keeper for thirty years; run 
“bus” and met trains. The speed was faster than I had ever run 
on that road. I was sitting at a window. 1 formed my opinion 
from the jostling and motion and from observing objects. J do 
not know what the speed was. It was probably thirty-five, forty, or 
fifty miles an hour. I do not know anything about rails and 
tracks; have never railroaded. I examined the place after the acci- 
dent, and my opinion is that fast running caused the accident. 


Gro. M. Boorn was next introduced by the defendant, who swore: 


32 I was a passenger at the time of the accident. From the 

waving and the running of the train I think it was running 
about forty miles an hour: never rode much on railroads—only on 
two other roads. My business is selling meat. 


J. A. Nichols was next introduced by the defendant, who swore: 


I was a passenger at the time of the accident. From the rocking, 
jostling, and jerking J think the speed was from twenty-five to thirty 
miles an hour. Four coaches were all that left the track. The en- 
gine stopped in fifty or sixty feet from where it left the track. I 
did not measure it or notice it particularly. 


ee, 


. 
8 


— — 


2 5 co . he a * : 2 . * 
? Pe, ee, a tk ett 42 > oe i am wa Alig 125 r n 
— FP 8 it at ye eee ee - 8 ek Oe e , * 
* 4 or Pres 12 * n . 3 n . 92 I oe ee > 4 N ae " 
‘ A oe 43a a 2 oe t ' R 88 N 
* a 3 N ag ORS ee 8 ake 4 * e 
% ee ae ee a 
vw of oe © 


J. c. DUNLAP vs. THE NORTHEASTERN RAILROA 


R. S. Coaney was next introduced by the defendant, who swore: 


I was a passenger at thetime of theaccident. The train was run- 
ning thirty-five miles an hour. It was on an embankment. The 
speed was much ter than at any time that day and than the 
usual speed of the road. I was timing train from Clarkesville 
to Rabun Gap Junction. I had my wate in my hand, and from 
Clarkesville to the place of the accident it was four minutes. I was 
timing it because there was a dispute about the s by some 
parties and I was requested to time it. The parties differed, and | 
was to time it from Clarkesville to Rabun Gap Junction. The train 
must have run one hundred and fifty feet after it left thetrack. I 
was a railroad man, and, the conductor not being able to do any- 
thing, it was my duty to attend to things. I was employed on the 
road when the track was laid,and have been employed by the road 
ever since the accident. I am familiar with the road. Although 
there have been two trials growing out of this accident prior to this, I 
never told any one what I knew. I never before was awitness. I 
never communicated what I knew to my superior officers until last 
week. I was talking to several young ladies and men after we left 

Clarkesville. I wastotimeit. I think my wife and Mrs. Lan- 
33 drum saw me timing. I did not anticipate any trouble. I 

knew everybody inthe car. They were discussing it among 
themselves; think Mrs. McLoughlin, wife,and Mrs. Landrum saw it. 
Mrs. Landrum was sitting across the aisle. My wife was in the seat 
in front of me. I knew spced caused the accident, and I said noth- 
— my superior officers about it. I do not remember who I was 
talking to about the speed. Mr. Quillian was present, but do not 
remember that he was in the discussion. I did not think about the 
fact that speed was material at the time. I do not remember the 
name of a single man who saw me time the train. I did not swear 
that I began to look after things. I did not tell superior officers 
what caused the accident because there was no order for me to do 
so, and it was not my duty. There were two shocks. I had my 
head out of the window, and when the first shock came I took it in 
and looked at my watch, and said, “ it has been four minutes.” I 
did not anticipate any trouble. I put my head back out the window 
again and the second shock came, and my watch fell out of my hand 
into my wife’s lap. I talked about this to several parties; never 
informed Barnard or railroad officials ; took no note of men who | 
were there. I could get them up; held watch in hand; wife was 
talking to parties; commenced timing at Clarkesville; look at it 
three or four times; it was two and one-eighth miles from Clarkes- 
— to place of aceident. Mr. Thomas wrote to me last week 
about it. 


Priestty Howarp, WIr Jones, Sam. KIxsxr, and H. D. WII 
LIAMS were next introduced by the defendant, who swore: 


We are farmers. We live from two hundred yards to a mile of 
the track of the Northeastern, where the accident occurred. We 
heard the train the night of the accident. Our attention was called 
to the fact, from the noise which it made, that is was running con- 
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siderably faster than usual. Weare acquainted with the gen- 
34 eral character of H. G. Trotter, and from it we would not be- 
lieve him on his oath. Howard saw the train just before 


accident. 
W. M. Nix was next introduced by the defendant, who swore: 


I am right smart acquainted with the road at the place of the 
accident: have passed over it once or twice. The fill was two or 
three feet wider than the cross-ties. The outside was elevated from 
two to three inches. 


R. W. West was next introduced by the defendant, who swore: 


From his general character for truth and veracity, I would not 
believe him on his oath. Trotter’s reputation was well established, 
and was easy to find out at the time when he was section master. It 
was not good for sobriety; not very good for industry. He was a 
sort of a drunken vagabond. | : 


WILLIAM MULLINAX was next introduced by the defendant, who 
swore : 


The rail had a twisted appearance at the break. The last day we 
had work we had worked over that place, and the day of the excur- 
sion we were working some two hundred yards above it. I was one of 
the section hands under Trotter, but I depended at that time on the 
rules of the elevation, &c., for the track. The track, rails, and cross- 
ties were all right and in good condition the day before, when we 
worked over it, so far as I know. The outer rail was three or four 
inches higher than the inner rail. I do not think the elevation has 

been increased since, except in shaping up the track. 
35 I am acquainted with the general character of H. G. Trotter, 

and would not believe him on his oath. Made measurements 
last week of place of accident; distance same as Spencer. Engine 
ran one hundred and ninety-two feet after leaving track. 

D. J. O’CALLAGHAN was next introduced by the defendant, who 
swore: 


I live about a mile from the place of the accident. I heard the 
train on the night of the — I noticed the sound and it 
attracted my attention. The embankment at the place of the acci- 
dent was ten feet wide; the elevation of the outside rail about two 
or three inches. It is almost impossible without measurement to 
get within one or two inches of the difference between the elevation 
of the two rails. I knew the place very well, tor I had fished about 
there. Iam nota railroad man. The engine ran from twenty to 
thirty feet beyond the end of the trestle. 


W. W. Foreacre was next introduced by the defendant, who 
swore: 

I was roadmaster on the Northeastern road at the time of the 
accident. The fill was from one to two feet wider than the cross- 
ties. The rails were forty-five-pound rails. There should be three- 
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ſourths of an inch elevation to the degree between the outside and 
the inside rails on a eurve. At this place, by measurement several 
months before the accident, the outside rail had that elevation. I 
had been over the road every two or three days between the time of 
the measurement and the time of the accident, and I considered the 
rond-bed at that place in good shape. Trotter should have reported 

it to me if it was defective, and he never did so. From his general 
| reputation I would not believe Trotter on his oath. His reputation 
came to my knowledge efter the aecident. 


Wu. Berry was next introduced by the defendant, who swore: 


a Have been on road a long time; am now express agent; was 
familiar with point of accident; elevation of outer rail was two to 

| three inches; bank was about two feet broader than ties; ties 
36 were good. 


H. H. Hare was next introduced by the defendant, who swore: 


I was the conductor on the Pioneer excursion train. The train 
left Tallulah Falls at seven o’clock and reached Clarkesville a little 
after eight. I went through the train after leaving Clarkesville and 

* reached the last coach, and had set down and was eating when the 
accident happened. The train was running, at the time of the ac- 
| cident, between eighteen and twenty miles an hour. As the train 
- was going up from Athens to Tallulah I had occasion to compare 
* with Mr. Dunlap the schedule of the train which we were ſollowing. 
ae He had the Northeastern schedule in his hand and also a blac 
1 book which looked like the rules of the Richmond & Danville road. 
1 My attention at the time of the accident was not particularly given 
n to the speed of the train. At the time of the accident I was talking 
to some ladies, and eating. 


| R. H. Barnarp was next introduced by the defendant, who swore: 


I am superintendent of the Northeastern road. I wassuperintend- 
ent of it during Aug., 1882. I identify the rule book shown me as 
the rules of the Richmond & Danville railroad. They were the 
same rules which were in force on Aug. 7th, 1882, and they were 
adopted by our road. I also identify the schedule of the Northeast- 
ern railroad in force in 1882, at the back of which appear the gen- 
eral train rules of the Northeastern road. Those rules were iu force 
in Aug., 1882, and went into effect Feb’y 27th, 1882. If Mr. Dunla 
had the schedule of the Northeastern road in Aug., 1882, in the bac 
of the pamphlet containing the schedule were also those rules. 
I also jdentify the schedule of the Richmond & Danville road and 
the rules in the back of the pamphlet containing the schedule. The 
dates of the rules of the Richmond & Danville railroad are Feb’y 26th, 
1882. Whether they were abridged or added to in any way I can- 

not say. The rule — m the use of intoxicating * 
37 by engineers and others while on duty was always in force 
I think the rule with regard to reducing the speed of passen- 
ger trains to twelve miles an hour before crossing bridges and trestles 
was in force at that time. Mr. Dunlap entered the employment of 
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the Northeastern road probably on Friday. The excursion train 
started from Athens on Monday. He took charge of the engine at 
Turnersville. Turnersville is about four miles from Tallulah Falls. 
Clarkesville is about twelve miles from Tallulah Falls. The first in- 
structions which I gave Dunlap were to bring the engine to Athens 
on Sunday evening and be ready to go out Monday morning thirty 
minutes after the regular train. Monday morning, just before he 
left Athens, I talked with him about the train and the track and 
the conductor and the equipment of the train, and about the pilot 
and the pilot’s duty, and about the character of the conductor and 
the character of the run generally, and the rate of speed, which was 
from eighteen to twenty miles an hour—not to exceed twenty. He 
was to start thirty minutes behind the regular train. The regular- 
train schedule, I think, was twenty miles an hour — he had in that 
schedule, and knowing the stations as he came to them could keep 
thirty minutes behind. We paid Mr. Dunlap his wages for several 
months after he was hurt, and until in Sept., 1883, when our road 
went into the hands of a receiver. Mr. Dunlap was sent on our 
road by an arrangement made by the president. I received notice 
from Col. Foreacre, the president of the Northeastern road, that he 
would send a man to take the place of another engineer. I got the 
understanding from Mr. Foreacre that Dunlap was a regular en- 
gineer upon the Richmond & Danville road. I got the understand- 
ing that he was a good man. I never knew Mr. Dunlap before he 
came to work for us. I explained to him that he had a safe con- 
ductor. I understood that he had never been over the road 

38 but once. I told him that he had a good set of brakemen. 
Mr. Hale was the conductor. I told Mr. Dunlap he could 

rely upon him. I got to the wreck next morning at eleven o clock. 
From my experience as a railroad man, based upon the presenta- 
tion of the wreck when I got to it, the train could not have been 
running over eighteen miles an hour. I think there were seven or 
robably eight cars to the train after the accident; continued Mr. 
unlap on full pay. I do not know that Mr. Dunlap ever saw our 
train rules or read them. I do not know what changes might have 
been made in this rule, but this rule about speed was in force in 
Aug., 1882. Their maximum-speed rule was in force at that time. 
I told him not to run over eighteen or twenty miles an hour. I 
did not say anything to him about bridges or trestles—not a word. 


T. D. SPENCER was next introduced by the defendant, who swore: 


I live in Habersham. I remember the accident on the North- 
eastern road. Mr. Dunlap was taken to my house after the accident. 
He staid about a month. I was not at home at the time of the acci- 
dent. I came home in about two weeks, but did not stay. I had 
a conversation with Mr. Dunlap when I came home. It was after 
he got so he could get up and we were sitting on the piazza. I 
asked him one day what was the cause of it. He said he did not 
know ashe knew. He said, I was running pretty fast and was un- 
acquainted with the road. I saw the trestle and blowed my brakes 
and reversed my engine and wasoff so quick I did not know what it 
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was.” The length of the trestle was three hundred and fifty feet; 
trestle is fifty-five feet high. An engineer sitting on his engine 
can see it five hundred and thirty-three, standing on track 
can see it four hundred to five hundred, feet. From the char- 
acter of H. G. Trotter I would not believe him on his oath. I 
made the measurements about a week ago. I did not stand on 

an engine to see before I made them. I made them in 
39 the daytime. I do not know how it would be about see- 
— ing in the night. I did not look in the night. I am talkin 
about seeing in the daytime. An engineer occupies the right-han 
side of his engine. He has to depend at night upon his head-light, 
and that throws the light straight ahead. The curve at the place is 
sharp. 1 do not know whether a straight line one hundred feet 
before you reach the trestle would cut the trestle off from sight. 
| I do not know whether it would or not. I think the head - light on 
1 an eight- degree curve one hundred feet from the trestle would fall 
| on the trestle. The curve gives out a little before it gets to the tres- 
tle. I have not measured it. A straight line would throw you 
considerably off the track in a hundred feet. .I do not know whether 
an engineer at night could have seen the trestle. Off to the right, 
coming from Clarkesville, it is tolerably level for a piece. It gets 
steeper as it goes on towards the creek. The head-light, going around 
the curve, would strike the side of the hill. It is cleared up as far 
é as the right of way goes, and then there are trees. 


J. C. TURNER was next introduced by the defendant, who swore: 


I was chief engineer of the Northeastern road during the con- 
struction of the Northeastern road. I was chief engineer of it in 
1882. I am still chief engineer of the road. I get no pay or salary. ' 
I have never been discharged. .The embankment at the place of 
the accident was wider than the ties. The tiee were eight feet long. 
They were first-class ties. I do not say that all of them were; I 
: think they were; but the majority of them were good ties. The 
bearing was two feet from centre to centre. I cannot give the exact 
elevation of the- outside rail. The embankment was built in 1874. 
It was old work, dressed up by the contractors where it was neces- 
sary. There was no material added at that point. The quality of 

the dirt is fine. It packs very hard and makes a fine em- 

40 bankment. There was nothing done with the embankment. 
4 It was twelve feet wide. I suppose the rain had washed off 

a little of it, but it was still wide enough. Where the accident hap- 
pened, it was an eight-degree curve. It is proper in railroading to 
elevate the rail on the outside on curves to counteract the centrifu- 
: gal force of a moving engine. On curves this elevation is found 

by considering the radius of curvature, the speed that the train is 
to run, and the gauge of the road. I have not figured out what the 
proper elevation should be to run twenty miles an hour. The gen- 
eral rule is to elevate about one-half of an inch to the d 
Henke, a high authority in railroad matters, gives the proper eleva- 
tion worked out for curves of different degrees. By Henke’s rule 
the elevation for speed of fifteen miles an hour on an eight - degree 
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curve would be a little over an inch; twenty miles, two inches. On 
an eight-degree curve, at twenty miles an hour, two inches would 
be a safe elevation. We usually elevate, however, for a speed of 
thirty miles an hour about one-half inch to the degree up to five 
or six degrees; and then stop to reverse an engine on an eight-de- 
gree curve, I think, would cause a greater strain upon the track on 
the outside rail. Reversing the engine would suddenly stop or 
check it, and it would come like a “ pile-driver” against the outside 
rail,and the inclination would be to drive it off of the tangent. 
I do not know exactly what would be a proper-weight engine to 
run at eighteen or twenty miles an hour on a forty-five pound rail. 
I will state that we use thirty-ton engines in this country on rails 
that weigh less. We use much heavier engines on very little 
heavier iron. On fifty-pound rails we use thirty to forty ton engines, 
and on some roads lighter rails are used. The faster you run the 
greater the strain on the outer rail on acurve. The great strain 
under these conditions would be under the outer driving wheels. 
41 The iron on the Northeastern, at Rabun Gap, where it joins 
the air line, is the same weight as at this point—forty-five 
pounds. Where the ties are two feet from centre to centre, a lighter 
rail can be used than where the ties are three feet from centre to 
centre. Rankin’s formula is based on the ties being three feet from 
centre to centre. I have never known a guard rail to be placed on 
a curve, except on trestles, on any of the roads. The rails at this 
point were double spiked—that is, two spikes in each tie at each end, 
and at joints there are four. The curve from the point of the acci- 
dent back toward Clarkesville was from one thousand to twelve hun- 
dred feet in length. The grade is two miles long at that point. I 
have not been actively engaged in engineering for two years. All 
the actual laying of railroad track that I have done for the past ten 
years was — — miles on the Northeastern road. The general 
practice is to elevate the outside rail not less than one-half inch to 
the degree. The eight- degree curve would not have been necessary 
at this place, but it was made to save some work which had been 
done laying the track before [ got to it engineering. It is not best 
to put curves on steep grades. In this case the curve was not owing 
to the shape of the grade—it was principally to save some heavy 
work we had already done. The regular weight of the engines used 
on the Northeastern road, I think, is about twenty-two tons or twenty- 
eight, I forget which. The engine used on this occasion was con- 
siderably larger. An eight-degree curve is not unusual. There are 
very much sharper curves on roads. The air line has ten-degree 
curves. The Baltimore & Ohio and the Western North Carolina 
have ten and eleven and some twelve degree curves. They are 
sharper than eight. I mention those because they are fine, first- 
class roads. 


H. B. Baytor was next introduced by the defendant, who swore. 


42 I am an experienced railroad civil engineer. Elevation of 
outer rail on curves is based on the sharpness of the curve 
and the speed at which you wish to run. Onan eight-degree curve, 


* 
2 
„ 


* Pe, — * 12 4 me 4 „ 9 2 wy shah Won F ~ * 2 ‘topes oe: * * * * < ** — 4 . * 
. 5 * 9 1 pats Pox, Santi 22 e „ J ~ Ph ee es ae he a) 5 . a ie 7 122 3 
a * 0 e si 2 ‘ a ö 2 P 8 8 * „ mae eye. ys oe Fie 3 . o 5 
/~ 3 0 1 0 Fp 3 1 a SR eee F 1 Ne 8 n 7 


* 


speed of twenty miles per hour, proper elevation of outer rail is two 
and three-fourths inches—is the rule by the books, but it is a little 
under my own experience. Fora thirty-four-ton engine, where the 
ties are two feet from centre to centre, a forty-five-pound rail is safe 
for a speed of twenty miles per hour. At a high speed it would 
probably require a heavier rail. Where the ties are two feet from 
centre to centre a lighter rail can be used with safety than where 
there are three. Rank in's formula is calculated for three. It is an 
old work. The railroad iron of the present day is much better than 
of that day. An eight-degree curve is not unusual. The Balti- 
more & Ohio has many sharper curves—one seventeen-degree curve. 
Rankin’s formula requires a ninety-pound rail for a thirty-four-ton 
engine. Railroad iron can be made now better than years ago; but 
when it is made with but a small roportion of pig-iron, as was the 
custom at the Atlanta Rolling Mills, it is far inferior to the iron 
formerly made. I can show no authority which will allow a thirty- 
four-ton engine to run on a forty-five-pound rail. 


The defendant next introduced the following rules, heretofore 
identified : 


Rules Attached to the Richmond & Danville R. R. Time Table. 


3. No excuse will be taken for being ahead of schedule time. 
Engineers and conductors are alike responsible. 
8. The use of intoxicating liquors while on duty by conductor and 
enginemen or others engaged upon the trains, violations of rules, and 
neglect of duty will subject the offender to certain dismissal. 
43 Report promptly by telegraph all delays, accidents, &c. 
In all cases of doubt take the safe side and run no risks. 
The speed of passenger trains wust be reduced to twelve (12) miles 
and that of freight trains to ten (10) miles per hour before crossing 
all bridges and trestles, and all trains will reduce their speed to six 
(6) miles per hour at such bridges and trestles as may be under the 
cover of caution signais. In cases of violation of this rule the state- 
ment of watchman and bridge foreman as to speed run will be the 
deciding evidence. 


Rules Attached to the Northeastern R. R. Time Table. 


Northeastern Railroad of iene R. Bernard, Sup’t. Time Table 
No. 4. 


Takes effect Monday, Feb. 27, 1882, at 5.55 o’clock a.m. Destroy 
all previous time cards. For government and information of em- 
ployees and not for information of the public. The company re- 
serves the right to vary therefrom, when necessary, without notice. 


#6, M’ch, 1882. 
#7, April, “ 
#8, June, 
#9, July, 
#10, Nov., “ 
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Distance TABLE. 
Northeastern Railroad of Ga. 
ey 755 ä een 8 
= Ss 
ps 38 Stations. 88 sus 
fe nt Ago” | 
Zr | 7 60 
7 7 [Center C 1 52 
12 GS | GREER ̃ ͤ nenens 3 48 
19 7 | Harmony Grove e 7 41 
26 1. .....— | 6 40 
32 r ˙¹ . — | 8 32 
40 C 1 26 
41 3... inte eneantsinens tinhnien Stith we 19 
48 C | RRRNNNT cnnceccnmnncwecesswenene Set 12 
: 52 4 ' Rabun Gap Junction 8 7 
60 .. ecncnci ccicmtnbaditmation | | 
No. 53, Going North. 
— Stations Time of Time of Remarks 
2 3 f arrival. dep' ture. 
2 7 | 
D A. M. 5 55 
. 6 14 6 15 
5 Nicholson 6 34 6 35 
7 | Harmony Gr 6 56 | 7 01 
t 7 22 7 23 
J 7 48 7 49 
C rr 8 10 8 20 | 
. 8 24 8 24 
7 Long vie. 8 50 8 50 1 
4 | Rabun Gap 9 04 | 9 14 2 Ne nah K 
8 | Clarkes ville 9 44 A. M. 
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No. 50, Going South. 


33 | Time of | Time of 
8 f ime of Time o 
8 5 | Stations. arrival. dep ture. Remarks. 
' = * | 
N T 
| Clarkesville—— A.M. | 8 42 
8 | Rabun Gap-.----..-..--.-| 9 12 9 15 | Meet No. 13, N. E N. 
4 | Longview ....--.-------- 9 30 9 30 
„ 9 56 9 56 
. 10 00 10 31 
8 | Gilleville............... 10 56 | 10 58 
6 | Maysville ...........-... 11 23 | 11 25 
7 | Harmony Gr 11 46 11 51 
P. M. p. M. 
7 [Nicholson 12 11 | 12 13 
31 A 12 28 | 12 29 | 
711... 34 12 51 
1. No. 1, Going North 
15 Pee 
8 f Time of Time of 
2 3 — arrival. | dep’ture. Remarks. 
22 | | 
I 3 
| | : 
& so ee pm. | -2 45 
119 ————ĩ 305 | 307 | 
5 | Nicholson ....--..---.-. 325 3 28 
7 Harmony Gr. ----' 3 50 355 | 
7 | rr 418 14123 
6 * 1 441 445 | 
r FP. M. | 
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No. 2, Going South. 


— — ——— F—— — 


39 | se , 
= — Time of Time of 
2s Stations. arrival. dep’ture. Remarks. 
2 * 
. 666 P. u. 5 45 
7 cnmenee enacemnmnne 610 6 11 
6 Maysville .....-......- 6 30 631 | 
7 Harmony Gr 651 6 56 
1 7 16 7 17 
„„ eee 7 32 7 33 
SS ae 755 r. M. 


Train Rules. 


Trains daily Sundays excepted. Train No. 2 will wait 30 min- 
utes at Lula for delayed passenger trains on R. & D. R. R. Ap- 
proach and leave all stations carefully. Reduce speed to 10 miles 

r hour before crossing all bridges and trestles, and keep damper 
closed while passing all cotton platforms, depots, and bridges. 

Start promptly, run steadily. No excuse will be taken for being 
ahead of schedule time. Engineers and conductors are alike re- 
sponsible. : 

The use of intoxicating liquors by employees will subject the of- 
fender to certain dismissal. 

Delays and accidents must be reported to superintendent by con- 
ductors and engineers as promptly as the nature of the case will 
admit. 

The rules and regulations of the transportation and roadway de- 
partments of the R. & D. R. R. Co. are hereby adopted for the gov- 
ernment of employees of the N. E. R. R, all other rules being with- 
drawn. The N. E. R. trains will be run by the Atlanta & Charlotte 
air-line railway time. The conductors of the N. E. R. R. will, 
whenever opportunity offers, compare time with conductors of the 
A. & C. air-line R. R. All trains of the N. E. R. R. while on the 
A. & C. A. L. railway will be under the superintendent or train- 
master of that road. 

Trains of the N. E. R. R. will have the right of track between 
Lula and Rabun Gap Junction on their schedule time only; and 
should they, from any cause, be prevented from leaving Lula, Long- 
view, or Rabun Gap Junction on schedule time they will not move 
without orders from train-master’s office at Atlanta. 

H. R. BERNARD, 
Superintendent. 
Approved : 
S. J. FOREACRE, President. 
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Rules and Regulations of the Richmond & Danville R. R. 


1. He must conform to all the regulations of the company and 
obey all orders he may receive from those having authority over 
him. 

6. All employees are required to exercise the greatest care and 
watchfulness to prevent injury to persons or property, and in case 
of doubt or uncertainty to take the side of safety and run no risks. 

13. All employees are required*to make themselves familiar with 
the rules and regulations, and ignorance of rules will not be received 
as an excuse for their violation. 


Engineer’s signals. 


3. One blast of the whistle when running is a danger signal, and 
is notice to apply the brakes. 


General rules for trainmen. 


1. In all cases of doubt take the safe course and run no risks. 
6. Train employees are admonished that the greatest care- 
44 ſulness is expected of them at all times, and that they must be 
constantly on the watch to protect the interest of the com- 
pany and secure the safety and comfort of the passengers. 


‘ General rules for running trains. 


17. No person besides the engineer and fireman will be permitted 
to ride on the engine or tender without a written order from the 
superintendent or master of trains. 

46. No extra engine, with or without a train, must exceed the max- 
imum rate of speed allowed for passenger trains, unless by special 
order from the superintendent or master of trains. 


Rules for engineers. 


3. Each engineer must be provided with a copy of the rules and 
regulations of the transportation department and of the time table 
in effect at the time, and must carefully conform to the “general 
rules and regulations for the running of trains and to the special 
rules attached to the time table. 

4. Engineers when upon the road will be under the orders of 
their conductors so far us relates to the starting and stopping and 
the speed of their trains, taking on cars, &c., &c., but the conductor 
has no authority to direct an engineer to run in advance of the time 
given in the time table, nor will the engineer obey any order from 
the conductor that will endanger the safety of the train or involve 
a violation of the rules in force at the time. 

8. When trains are delayed the time lost should be gradually 
made up, provided the maximum speed allowed in the special rules 
attached tu the time table is not exceeded at any time. 


The defendant here closed. 
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45 Evidence Introduced by Plaintiff in Rebuttal. 


W. Z. Davis, introduced in rebuttal by the plaintiff, who swore: 


I am now an engineer on the Richmond & Danville railroad ; 
have been an engineer there for three years next Sept. I was a fire- 
man on the Richmond & Danville before that time. I was on the 
engine with Dunlap when he was hurt. I helped him run the ex- 
cursion train. I ran with him to Tallulah Falls; came back with 
him from Tallulah Falls to the place of the accident. I never saw 
any liquor in any one’s possession at Clarkesville as we were going 
up. Dunlap and I were three or four feet apart. I was on the engine 
all the time; he could not have had a conversation with any one 
without my hearing it. Peeler was there; no one else on the engine; 
two or three on the tender; that was from Clarkesville to the Falls. 
Mr. Dunlap had no conversation with them, that I know of. I think 
I would have known it if he had one. No one took outa pint 
bottle of whiskey and a dipper and took a drink, that I saw. I do 
not think it could have been done without my seeing it. I was on 
the engine all the time and never got off. No one of the persons 
on the tender took out a bottle of whiskey and offered it to any one 
on the engine. I would have seen it had it taken place; if there 
had been a bottle passed around I would have seen it. I never saw 
a bottle at all; was with Dunlap all day. Dunlap and I went into 
the bar-room and took a glass of beer. I do not remember what he 


taken —one glass of beer, I think; that is all that we took that day—one 


glassapiece. We never went back that day at all. Dunlap was sitting 
on his box at the time, doing nothing. Dunlap was sober and all 
night when he started from Tallulah Falls back towards Athens; that 
night he ran all right. I do not think the speed exceeded twenty miles 
an hour at the time of the accident; there was nothing for him 

46 to do. We had plenty of steam. He shut off the steam at the 
top of the grade as we turned over it. He had not reversed his 
engine before he left the track. There was nothing Dunlap could 
have done in the performance of his duty that he did not do to pre- 
vent the accident. The engineer’s place is on the right of the en- 
gine and fireman’s on the left. I do not think Dunlap could have 
seen the trestle at the time of the accident. I was sworn by the road 
about the accident in a case in Clarkesville growing out of this acci- 
dent. I was not looking at Dunlap all the time the engine was run- 
ning from Clarkesville tothe Falls. I did not have my eyes on him 
all the time while we were at the Falls, but I was in his company all 
the time. We got there about noon. We were not apart fifteen 
minutes. We left at seven. I was with him from twelve (12) until 
seven. We were not apart more than fifteen minutes. I do not 
know that we were apart that long. I do not know Mr. Qnillian. 
I do not remember going into the bar-room but once. We went on 
down to the Falls as soon as we went in and came out. If he went 


in again I was not with him. He could not have went in there 


ugain for we were not around the hotel. I never went there but 
once; that was when we first got there, and we had beer. I do not 
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remember who went with us. I do not know really how far it was 


from the point where the engine left the track to the trestle. It was 4 
about two hundred ſeet, I sup 


pose. 
Q. (Propounded by counsel for the def t.) Did not swear in 
Clarkesville that you were in thirty or forty feet of the trestle— 
just about leaving the curve—when the accident took place? 
. Do not know the exact speed; think about eighteen miles an hour. 
I do not know about the brake, except I know she must have been on or 
she would have run down there before I had finished the work. Ido 
not remember testifying to being in thirty or forty feet of the trestle. 
We were at the foot of the grade. We were not leaving the 
47 eurve. I had oiled the valve after leaving Clarkesville. He ran 
one-half mile before he shut the engine off, and I oiled the 
valve and filled it up full of wood. I could not do it in under ten min- 
utes; and that happened before the accident. I do not know whether 
the brakes were on or off. The engine stopped thirty feet from the 
trestle. There was some whiskey given to me after the accident. 
Dunlap was all right at Clarkesville when we left there. I did not 
smell his breath. I do not know whether it smelt of whiskey or not. 
The number of engine was twenty-nine. The engine had been up 
there from the first of June, and had made daily trips over that 
lace. We came over there every day after until eight or ten days 
fore that. We got a tank of water up at Turnersville. 


Jas. M. ANTHONY was next introduced by the plaintiff, who swore: 


J have been a locomotive engineer for fifteen years. I was at 
work on the Northeastern road in the summer of 1882. I visited 
the place of the accident at nine or ten o’clock the next morning. 
I hauled the first iron over the road. The embankment was hardly 
as wide at the place of the accident as the tie. I bad often spoken 
to Col. Foreacre about the place. He was the president of the road. 
The section master and I had several talks about it and examined 
it several times. And that track was not properly laid—the iron, 
ties, and so on. The ties were not sufficient for the shortness of 
the curve, and the iron too light for that place. The width of 
the fill should have been wider. The iron would give way, of course, 
if the track was not sufficient. When I would run the engine 
around there it would shove the iron out against the outside of the 
curve. I have seen him there spiking, after a train would go over. 
It would shove the rail out very near an inch after spiking it to 

gauge, when I was running a very light engine on it. The 
48 embankment was not strong enough and the elevation gave 

way. The fill was not sufficient to hold the elevation up. 
The suddenness of the change of the curve caused a heavier strain. 
There were about ten tons difference between the engine we usually 
used and the one Dunlap was running. Dunlap’s was ten tons 
heavier. Trotter and I tried the experiment of spiking it to gauge 
and running a light engine over it, and it pushed it out of gauge an 
inch. It was about a month before the accident. There was not 
much improvement on it. It was about the same at the time of the 
somes — saw the cars after the accident. From the general con- 
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dition of affairs I do not think it could have been running over 
eighteen miles an hour. It is a hard matter for a man to form an 
opinion about the speed of a train after a wreck. Sometimes a train 
will be wrecked as bad when running ten miles an hour as twenty. 
From my knowledge of all the facts connected with the track and 
from my inspection of the wreck, I think the defect in the track 
caused the accident. I am not in the employ of the Northeastern 
railroad. I am now in the employ of the Georgia Pacific railroad. 
I had some hard feelings to the roadmaster. He had charge of the 
track. I do not know as they were hard. My feelings toward him 
now are perfectly friendly. He and I had a few words. My opin- 
ion as to the track and all these facts is based upon my experience 
as a locomotive engineer and what I have seen of tracks. I have 
worked on the track awhile about twenty-five years ago, and I have 
been connected with railroads ever since. I wasa track hand. I 
obtained my knowledge since as a locomotive engineer. The reason 
I tried experiments was this: Trotter says to me, he says, I cannot 
keep that track in line down there, and I cannot keep them spiked 
there.“ Wo were loading dirt on the top of the hill. He said, “I 

wish you would go with me.” I went down there and he 
49 said, “I spiked this rail this morning and you see where your 

coming around here while ago put it to.” I said,“ You tid?” 
He said,“ Yes.” I said, “Spike her again and I will run her around 
there again.” I was a locomotive engineer. Locomotives run on 
experiments if engineers see fit. The engine and train at the place 
of the accident broke the rail on the right-hand outer side and ran 
off on the outer side. 


H. D. McDaniet was next introduced by the plaintiff, who 
swore: 


Jam an experienced railroad and civil engineer. I have exam- 
ined the place on the Northeastern road where the accident oc- 
curred since the accident. The cross-ties were eight feet. The curve 
is an eight-degree curve. The embankment was ten and a half feet 
wide; it should not have been less than fourteen feet. Jarvis, an 
excellent authority on this subject, requires the embankment to be 
not less than six feet wider than length of cross-ties, and this, too, 
after full allowance for washing and settling. The weiglit of the 
rail was forty-five pounds; the weight of the engine thirty-four 
tons. The extension of the fill beyond the cross-ties should not 
have been less than six feet. The elevation of the outer rail should 
have been four inches. The engine was too heavy for the rail. It 
was not safe for such an engine to run at twenty miles an hour at 
that place. The weight of the engine, according to Rankin and 
according to all of the authorities—the weight of the rail to carry a 
thirty-four-ton engine should not have been less than fifty-five 
pounds. It varies with the authorities from fifty-five to sixty-seven 

unds for a thirty-four-ton engine (closeness of cross-ties does not 
add to strength of rail in the flange). Upon sharp curves, where the 
elevation of one-half inch to the degree is not continued, some other 
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means is always used to take the place of the elevation ; such 
50 as angle brace upon the cross-ties and guard ruils. It is true 

that according to the formulas laid down in the majority of 
authorities the elevation of the outside rail is not required to reach 
one-half inch to the degree up to six degrees. For a speed of twenty 
miles the tables of most authorities give an elevation of a little over 
two inches. The practice, however, is as I have above stated. 


Cross-examination : 


Q. Henkie shows for fifteen miles per hour eight-degree curve. 
For twenty miles per hour what is it? 

A. Two and one-tenth inches. 

Q. His book does not correspond exactly with the former one? 

A. Yes, sir. 

Q. Very near it, though a fraction of an inch ? 

A. Yes, sir. 

. Does not Gillespie give the same result? 

A. Substantially, I think. 

Q. In point of fact, does not all the recognized authorities give it? 

A. No, sir. 

Q. Which does not ? 

A. Mr. Tourtwine does not give it. 

(). He seems to be alone? 

A. Another author that is not here—Shanks’ book. I did have 
it, but I have lost it. It does not agree with these other parties. It 
is on page 419, in Trautwine’s book. . * 0 

Q. Hesays: “ The elevation of the outer rail in curves theoretically 
is equal to square of velocity in feet per second multiplied by gauge 
in inches, divided by radius of curvature in feet multiplied by 32.2. 
Experience has shown that one-half an inch for each degree of def. 
angle (100 foot-cords) does very well for four feet and eight and five- 
tenth inch guage up to forty miles per hour. At sixty miles use 
one inch per degree. In dangerous places this may be increased for 
safety against high winds. Approaching the curve, raise the outer 
rail at the rate of one inch in about sixty or eighty feet.” 

A. It is the same formula. 

Q. His formula is the same? 

A. Yes, sir. 

Q. Ruuning up to forty miles per hour? 

A. Yes, sir. ; 

. When vou calculate vour curve you get your radius. 
51 Of course you have your gauge, which is a constant quantity, 
and the point at which you are going to lay the track you 

take your maximum of speed and calculate it by that? 

A. Yes, sir. 

Q. And if the maximum of speed is twenty miles per hour it is 
the result you have given? 

Yes, sir; but I don’t know what the adopted speed of that 
road is. 

Q. That is the elevation for twenty miles per hour? 

A. Yes, sir. g 
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T. S. Morris was next introduced by the plaintiff, who swore: 


I knew Dunlap. He was a first-class engineer before he was hurt. 
From my knowledge of his character for truth and veracity I would 
believe — on his oath. For a thirty-four-ton engine where the 
ties are two feet apart the rails should be about fifty pounds. A 
locomotive engineer with long experience in running over a rail is 
u person competent to know when an engine is too heavy for the 
rail. I should think Mr. Dunlap a sufficient skilled engineer to 
know this. It is considered the duty of the chief engineer to fix 
the weight of rails and engines. Locomotive engineers have noth- 
ing to do with this. Knowledge of these — no effect upon 
the capacity. 


Jos. RENARD was next introduced by the plaintiff, who swore: 


I am a practical machinist and a locomotive engineer. A rail to 
carry a thirty-four-ton engine should not, in my opinion, be less than 
fifty-five pounds. My knowledge is based upon my experience as a 
ulead man. Most locomotive engineers have no knowledge of the 
relative weights of engines and rails, as this does not come neces- 
sarily within the scope of their duty. I am acquainted with J. C. 
Dunlap. Before he was hurt I considered him a first-class engineer. 
I know his general character for truth and veracity and I would be- 
lieve him upon his oath. 


52 E. HolLAx D, J. J. BLACK URN, JNo. Etswortu, and CHASs. 
C. Berry were next introduced by the plaintiff, who swore 


We know J.C. Dunlap. Before he was injured on the Northeast- 
ern road he was a first-class engineer. We are acquainted with his 
general character for truth and veracity and we would believe him 
upon his oath in a court of justice. 


J. C. DoxLAr, reintroduced by the plaintiff, who swore: 


There is no truth in the charge that I took any whiskey at Clarkes- 
ville or Tallulah Falls on the day of the accident. After I was hurt, 
while I was on the track, some one gave me some whiskey. I was 
conscious before any one came to me. I do not remember when 
the doctor came. I do not remember losing consciousness before I 
reached Spencer’s. I had no whiskey in my possession that day. I 
reversed the engine after it leftthe track. I did not know anything 
of the relative weights of the engine and rails. 


Jas. D. Monk was next introduced by the plaintiff by deposition, 
who swore: 


I know when trains run fast and when slow; have ridden much 
on the cars and worked on trains and railroads. I was on the train 
that was wrecked. The train was running about eighteen miles an 
hour; not faster than twenty. My attention was not particularly di- 
rected to the speed of the train, but it did occur to me that the speed 
did not cause the accident. I worked as train hand on top of the cars 
for four years on the Southwestern & Chicago R. R. My duty was 
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to put on brakes when they were needed. I worked on Air Line 
Road of Ga. also. , 


Linpsy Epwarbs was next introduced by the plaintiff by deposi- 
tion, who swore: 


I was acting as brakeman on the train that day. The brakes 

were on at the time of the accident. They were put — as we got over 

the hill and struck the down-grade. The train was running 

53 about twenty miles an hour. I have been a brakeman on 

trains for about thirteen years; am brakeman now on the 

— R. R. My attention was particularly directed to the speed of 
the train. 


W. D. O’FarRELL was next introduced by the plaintiff by depo- 
sition, who swore: 


Have no particular knowledge of railroading and derived my 
knowledge of the speed of trains from riding in cars. I was on the 
train that was wrecked. The train was running about the usual 
speed that trains run at on the Northeastern road. My attention 
was not particularly directed to the speed of the train. I think I 
could have observed it if the train had been running faster than 
usual. I have not much experience in. estimating the speed of 
trains. 


Wasu. Scott was next introduced by the plaintiff by deposition, 
who swore: * 


I was acting as brakeman. It was my duty to put on brakes when 
necessary. The brakes were on at thetime of theaccident. I have 
worked frequently as brakeman on railroads. My attention was not 
particularly directed to the speed of the train, but I know the rate 
of speed was not fast ; have been brakeman for several years; speed 
was about twenty miles an hour at time of accident. 


Hiram CRAWFORD was next introduced by the plaintiff by depo- 
sition, who swore : 


I have no particular knowledge of railroading; know speed of 
trains from riding on the cars and observation. I was on the train 
at the time of the accident. I think the train was running about 
twenty miles an hour at the time of the accident. My attention was 
not particularly directed to the speed of the train. I have not much 
experience in estimating the speed of trains. 


Here the plaintiff closed. 


54 I. After the evidence was concluded for the plaintiff and 

defendant and before the charge of the court began, counsel 
— plaintiff requested the court, in writing, to charge the jury as 
ollows: 

“If the rules of the company required a train to run at a certain 
speed at a particular place and the train was running at a greater 
speed than the speed allowed by the company and this speed con- 
tributed to cause the accident, then the plaintiff could not recover, 


n 
* 0 


r I AE GOR i eae ota aE Cr a ae 


38 J. C. DUNLAP VS. THE NORTHEASTERN RAILROAD CO. 


if the plaintiffs negligence had allowed the additional speed. If, 
on the other hand, he had used all proper means and no improper 
means to check the speed of the train; if the steam was shut off the 
engine and he had required the brakes put on, or if the brakes had 
been put on without his requirement, and these were all the proper 
means furnished by the company for the purpose of checking the 
speed of the train, and an accident nevertheless happened, the plain- 
tiff would not be guilty of negligence for failing to check the rate 
of speed.” 

The court refused to charge the jury as requested. 

II. After the evidence was concluded for the plaintiff and defend- 
ant and before the charge of the court began, counsel for plaintiff 
requested the court, in writing, to charge the jury as follows:; 

If a railroad company employs a man to run an engine over its 
road when his knowledge of the road is limited, without having 
been misled or deceived by him as to the extent of his knowledge, 

then the road could only expect and require of the engineer 
55 such compliance of its rules as would be possible from one 
with his experience exercising all care and prudence.” 

The court refused to charge the jury as — 

III. The court instructed the jury as follows: 

“It was his duty, if he had no air-brakes, as he admitted, to blow 
for brakes. If the brakes were not applied and the speed checked, 
to blow again, and if he saw the speed was not reduced, to reverse 
the engine.” The plaintiff assigns said charge as error and prays 
the court to sign and certify — 

IV. The court instructed the jury as ſollows: 

“The evidence of the plaintiff's contributory negligence being of 
this conclusive character, the jury is instructed to return a verdict 
for the defendant.” 

V. The court instructed the jury to return a verdict for the de- 
fendant. 

VI. The jury returned a verdict in accordance with said instruc- 

tions, and judgment was thereupon entered up in behalf of the 
56 defendant in pursuance of said instructions; and to said in- 

structions, verdict, and judgment the plaintiff, by his counsel, 
excepted and now excepts, during the term at which said case was 
tried and while said term is still in session, and assigns the same as 
error, and prays the court to sign and certify this exception. 


In Open Court, July 29th, 1885. 


The prayer of the plaintiff to allow and certify the foregoing ex- 
ceptions is granted. 

All the evidence taken on the trial is hereinbefore set forth. 

The facts stated in the exceptions are true, with this proviso: 
The plaintiff’s counsel presented his requests in writing before the 
charge of the court began. The court instructed the jury to find 
for the def’t without notice to plaintiff’s counsel that the requests 
would not be given, and there was no opportunity for counsel to 
except to the failure of the court to charge as requested until the 
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instructions were given to the jury. The exceptions, therefore, 
contained in Nos. 1, 2, 3, & 4 were not taken or noted during the 
trial. 

And, with the correction herein stated, the said judge has, at the re- 
quest of the counsel for plaintiff, hereby signed and certified this 
bill of exceptions pursuant to law, and the same is hereby certified 
nunc pro tune and made a part of the record of said case. 


EMORY SPEER, 
US Judge. 


We agree that the within is a true, complete brief of the evidence 
in this case, with the exception of the fact that Mr. Lumpkin objects 
to“ but a little below my own experience,” on pee 21. 

11TH 


HOKE S 
N' Atty. 
H. H. CARLTON, 
A. S. ERWIN. 
G. D. THOMAS, 
PO PE BARROW, 
E. K. LUMPKIN, et al., 
Counsel for Def t. 


57 United States of America to the Northeastern Railroad Com- 
pany, Greeting : 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be held at. Washington on the 
second Monday of October next, pursuant to a writ of error filed in 
the clerk’s office of the circuit court of the United States for the 
northern district of Georgia, wherein J. C. Dunlap is plaintiff and 
you are defendant in error, to show cause, if any there be, why the 
judgment in the said writ of error mentioned should not be cor- 
— 28 speedy justice should not be done to the party in that 

valf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
United States, this the 29th day of July, in the year of our Lord one 
thousand eight hundred and eighty-five. 

EMORY SPEER, 
UL. S. Judge of the Southern District of Georgia, 
Acting in the Northern District. 


Filed in clerk’s office July 29th, 1885. 


We, Pope Barrow & E. K. Lumpkin, att’ys for the northeastern 
Railroad Company in case mentioned in the within citation, ac- 
knowledge due and legal service of the within citation and the re- 
ception of a copy thereof. 

TI waive all further or other service. 

July 29th, 1885. 

POPE BARROW. 
E. K. LUMKIN, 
Att’ys for the Northeastern Railroad Company. 
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{Endorsed:] No. —. J.C. Dunlap vs. Northeastern Railroad Com- 
pany. Citation. Filed in clerk’s office July 27, 1885, A. E. Buck, 
clerk. 


58 Unitep States or AMERICA, es. 
Circuit Court for the Northern District of Georgia. 


To the honorable justices of the Supreme Court of the U.S. and 
judges of the circuit court: 


And now comes J. C. Dunlap, by Hoke & Burton Smith, his at- 
torneys, and complains that in the records and proceedings and also 
in the rendition of judgment in a suit between J. C. Dunlap, plain- 
tiff, and The Northeastern Railroad Company, defendant, tried in 
the circuit court of the United States for said northern district of 
Georgia, at the March term thereof, A. D. eighteen hundred and 
eighty-five, and in which judgment was rendered against said J. D. 
Dunlap on the — day of June, A. D. eighteen hundred and eighty- 
five, manifest error hath intervened, to the great damage of the said 
J. C. Dunlap. 

Wherefore the said J. C. Dunlap prays for the allowance of a writ 
of error and such other process as may cause the same to be cor- 
rected by the Supreme Court aforesaid. 


Atlanta, July 29th, 1885. 
HOKE & BURTON SMITH, 
Plaintiff’s Att’ys. 


A writ of error is allowed in the above-stated case, to operate as a 
supersedeas on the plaintiff in error giving bond, conditioned ac- 
cording to law, payable to the said Northeastern Railroad Company, 
in the sum of two hundred and fifty dollars, to be approved by the 
clerk of the United States circuit court. 

EMORY SPEER, 


U. S. Judge. 


[ Endorsed ‘J No. —. J. C. Dunlap vs. Northeastern Railroad 
Company. Writ of error. Filed in clerk’s office July 29, 1885. A. 
E. Buck, clerk. 


59 Supreme Court of the United States. 
J. C. DuxLAr vs. NORTHEASTERN RAILROAD COMPANY. 


Know all men by these presents that we, J. C. Dunlap, principal, 
and Jerry Lynch, security, are held and firmly bound unto the 
Northeastern Railroad Company in the sum of two hundred and 
fifty dollars. 

Now, if the said J. C. Dunlap shall well and truly prosecute his 
cause above stated in the Supreme Court of United States and pay 
all damages and costs that may be legally chargeable against him 
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orce. 
J. C. DUNLAP. [. 8.] 
By HOKE SMITH. 


his 
JERRY x LYNCH. [. s.] 
mark. 


Signed, sealed, and acknowledged before me this July 31, 1885 


Approved: : 
A. E. BUCK, Clerk. 


Filed in office July 31, 1885. 
A. E. BUCK, Clerk. 


60 UnitTeED STATES OF AMERICA, 
Northern District of Georgia: 


I, Alfred E. Buck, clerk of the United States circuit court in and 
for the Northern District of Georgia, do hereby certify the foregoi 
to be a true, full, correct, and complete transcript of the — 
ings had in the cause wherein J. C. Dunlap is plaintiff and The 
Northeastern Railroad Campany is defendant, as appears of record 
and now remaining of file in my office. 

In testimony whereof I hereunto set my hand and seal of the 
said circuit court, at Atlanta, Georgia, this the 26th day of Septem- 
ber, A. D. 1885. Fa 

[Seal U. S. Circuit Court, N. D. Georgia.] ö 
A. E. BUCK, Clerk. 


61 UNITED STATES OF AMERICA, } ake 
Northern District of Georgia, . 


I, A. E. Buck, clerk of the United States circuit court in and for 
the northern district of Georgia, do hereby certify that the follow- 
ing and attached printing and writing is a full, true, correct, and 
complete copy of the original writ of error, which was duly issued 
on the day the same bears date, in the matter of J.C. Dunlap, plain- 
tiff, and The Northeastern Railroad Company, defendant. 

In testimony whereof I hereunto set my hand and seal of the said 
circuit court,at Atlanta, Ga., this the 4th day of December, A. D. 1888. 

(Seal U. S. Circuit Court, N. D. Georgia.] 


A. E. BUCK, Clerk. 


62 Uxrrxp States oF AMERICA, 88 ; 


The President of the United States to the honorable the judge of 
the circuit court of the United States for the northern district 
of Georgia, Greeting: 

Because in the record and proceedings, as also in the rendition of 
the * of a plea which is in the said circuit court, before you 


rowing out of said case, then this bond shall be void, or else of ful ” 
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or some of you, between J. C. Dunlap, plaintiff, and The Northeastern 
Railroad Company, defendant, a manifest error hath happened, to 
the great damage of the said J. C. Dunlap, as by his complaint <a 
pears, we being willing that error, ifany hath been, should be duly 
corrected and full and speedy justice done to the parties aforesaid 
in this behalf,do command you, if judgment be therein given, that. 
then, under your seal, distinctly and openly, you send the record and 
proceedings aforesaid, with all things concerning the same, to the Su- 
preme Court of the United States, together with this writ, so that 
you have the same at Washington on the second Monday of October 
next, in the said Supreme Court to be then and there held, that, the 
records and proceedings aforesaid being inspected, the said Supreme 
Court may cause further to be done therein to correct that error what 
of right and according to the laws and customs of the United States 
should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the 3lst day of July, in the year of our Lord 
one thousand eight hundred and eighty-five. 

[SEAL. ] E. A. BUCK, 
Clerk of the Circuit Court of the United States 
for the Northern District of Georgia. 
Allowed by— 


EMORY SPEER, 
US Judge. 


63 [Endorsed:] Sup. Court U. S. October term, 1888. No. 

256. J.C. Dunlap, pl'ff in error, vs. The Northeastern Rail- 

road Company. Certified copy of writ of error. Filed Dec. 7, 1888. 
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Supreme Court of the United States. 
OCTOBER TERM, 1888. 
No. 256. 
F. S. DVUNLAS, 


Plaintiff in Error. 


VS. 


THE NORTHEASTERN RAILROAD COMPANY, 


Defendant in Error. 


In Error to the Circuit Court of the United States for the 


Northern District of Georgia. 


BRIEF FOR PLAINTIFF IN ERROR. 


BY 
HOKE SMITH, 


HIS COUNSEL. 


STATEMENT OF CASE. 

J. C. Dunlap sued the Northeastern Railroad Company for 
an injury received during the month of August, 1882. Dunlap 
was acting as engineer, pulling an excursion train for the 
defendant. The train left the track near Clarksville, Georgia, 
the engine turned over, and Dunlap was injured. Plaintiff 
claimed that the accident resulted from the defective condition 
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of the road bed. Defendant claimed that plaintiff was guilty 
of contributory negligence. 

First. Because plaintiff was running faster than twenty 
miles an hour, the superintendent having instructed him not 
to exceed that speed. | 

Second. Because the rules of the Company limited speed to 
twelve miles an hour over trestles and bridges. (The place 
of the accident was shown to be about two hundred feet from 
a trestle.) 

Third. Because plaintiff made use of intoxicating drinks 
while on duty. 

Plaintiff met the third attack upon him by proof, showing 
that he had not touched intoxicating liquors while on duty, 
and had only taken one glass of beer while off duty, and by 
proof that he was free from negligence contributing to the 
accident. 

He met the first attack upon him by showing that the train was 
not moving over eighteen miles an hour at the time of the acci- 
dent, and that the brakes were properly applied and the steam 
of the engine shut off before the accident. 

He met the second attack upon him by showing that he was 
an employe of the Richmond and Danville Railroad, detailed 
only two days before the accident to work for a short time on 
the Northeastern Railroad; that he had not been furnished 
and did not know the rules of the Northeastern Comp iny; 
that he did not know the track; that the accident happened 

at night, and it was impossible for him to know where the 
trestles were, he having only passed over the track twice, and 
no amount of diligence and care could have enabled him to 
remember the location of each trestle; that he did not know 
that the trestle was ahead of him; that he could not see it up 
to the time of the accident. Testimony was submitted which 
sustained plaintiff 's position. 
The testimony was introduced and the argument of the case 
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was concluded. Then, without the slightest notice to the | 


plaintiff, without a request from defendant’s counsel, the court 
instructed the jury to find for the defendant. 

The plaintiff presented six exceptions, but as the first four 
are not certified as taken pen. ling the trial, they are not relied 
upon. The error which we assign, and upon which we rely, 
is the direction by the Court to the jury to find for the de- 
fendant. The following extracts from the charge will show 
the ground upon which the presiding Judge directed the ver- 
dict: “It being conceded by the testimony of the plaintiff 
himself, and further shown that the plaintiff, the engineer in 
control of the train when the accident occurred, was rynning 
the engine and train at the rate of eigtheen to twenty miles 
an hour within 150 feet of a trestle, wherethe conceded rule of 
the road commanded him to slow up and run at a rate not ex- 
ceeding twelve miles an hour, this was a violation of his duty. 
It was his duty, if he saw the speed did not reduce, to reverse 
the engine, and if necessary to reduce the speed, to come to a 
standstill.” Thus it will be seen that the presiding Judge in- 
structed the jury to find for the defendant’ because the train 
was moving, at the time of the accident, more than twelve 
miles an hour, although less than twenty, and because the en- 
gineer failed to reverse his engine, although brakes were on 
and steam shut off. 

Plaintiff insists that the rule requiring speed reduced to 
twelve miles at trestles was not known to plaintiff, nor was 
said rule of the road furnished him, nor was his knowledge of 
the road such as to make it possible for him to comply with 
the rule, nor was the proof clear that the rule existed. 

Plaintiff was sent out by the Superintendent, who knew 
plaintiff's ignorance of the road, and gave special instructions 
to plaintiff which allowed him to run from eighteen to twenty 
miles an hour. All was done to check the train. which prop- 
erly could have been done. To have reversed the engine 
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would have increased the danger. The view of the Court was 
that the violation of an existing rule created negligence, as 
matter of law, on the part of the plaintiff, even though the 
rule had never been furnished plaintiff, and plaintiff did not 
know of its existence; even though plaintiff's want of knowl. 
edge of the road made it impossible for him to comply with 
the rule; even though special orders were given plaintiff, fix- 
ing the speed at which he could run, without any reference to 
the rule; even though all proper appliances had been used to 
check the speed, and additional danger would have been the 
result of reversing the engine. 

SPECIFICATIONS OF ERROR. 


The error relied upon was the instruction by the Court to 
the jury to find for the plainseef. rte 


4 
BRIEF OF ARGUMENT. 
This was a suit by an employe injured in Georgia. The 
following statutory provisions are applicable: 

Code of Georgia, section 3036. “ Injury by co-employe 
If the person injured is himself an employe of the company, 
and the damage was caused by another employe, and without 
fault or negligence on the part of the person ‘injured, his em- 
ployment by the company shall be no bar to the recovery.” 

Code of Georgia, section 2083. “ Liability of railroad com- 
panies as common carriers. Railroad companies are common 
carriers, and liable as such. As such companies necessarily 
have many employes who cannot possibly control those who 
should exercise care and diligence in the running of trains, 
such companies shall be liable to such employes as to passen- 
gers for injuries arising from the want of such care and 
diligence.” 


FACTS. 


First, the testimony in this case abundantly showed that the 
road bed was defective. See Record, page 26, testimony of 


II. C. Trotter. See Record, page 48, testimony of James M. 
Anthony. See Record, page 49, testimony of H. D. Mo- 
Daniel. 

Second, the claim that Dunlap was intoxicated was false. 
See Record, page 45, testimony of W. Z. Davis. See Record, 
page 52, testimony of J. C. Dunlap. . 

Third, the claim that the train was running over twenty 
miles an hour is abundantly contradicted. See Record, testi- 
mony of Dunlap, page 22; of Davis, page 46; of Hall, page 
36; of Scott, page 53; of Edwards, page 53; of Bernard, 
38; of Anthony, page 48; of Monk, page 52; of O’Farrell 
page 53, and of Crawford, page 53. 

Fourth, it was not contributory negligence on the part of 
Dunlap to run at the time and place more than twelve miles 
an hour if he was running twenty miles or less. 

He knew nothing of the road, and the superintendent was 
fully aware of plaintiff’s ignorance. See testimony of R. H. 
Bernard, page 37. Dunlap was told that he could run with a 
limit only of eighteen to twenty miles an hour. See testi- 
mony of Bernard, page 37. Not a word was said about re- 
ducing speed at trestles or bridges. See testimony of Ber- 
nard, page 38. The superintendent did mot know ‘that the 
twelve mile rule with regard to trestles and bridges was of 
force August, 1882. See Record, pages 37 and 38, testimony 
of Bernard. It was not claimed that Dunlap ever read the 
rules or saw them, or knew of their contents. See Record, 
page 38, testimony of Bernard. The superintendent told 
See Record, page 38, 
The plaintiff did not know of this 
rule, and ignorant as he was of the road bed, could not have 
followed it if he had known of it. See Record, pages 24 and 
25, testimony of Dunlap. The brakes were already on. See 
Record, page 53, testimony of Lindsey Edwards and Wash 
Scott. The steam from the engine had been properly shut 


Dunlap to rely upon his conductor. 
testimony of Bernard. 
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off. See Record, page 45, testimony of W. Z. Davis. There 
was nothing else to do but reverse the engine, and that would 
have increased the danger. See Record, page 40, testimony 
of J. C. 

, LAW AND FACTS. 

The court directed a verdict for the defendant upon the 
ground that the plaintiff was guilty of contributory negli- 
gence. “Contributory negligence, in its legal signitication, is 
such an act or omission on the part of the plaintiff, amount- 
ing to a want of ordinary care, as, concurring or co-operating 
with the negligent act of the defendant, is a proximate canse 
or occasion of the injury complained of. To constitute con- 
tributory negligence there must be a want of ordinary care on 
the part of the plaintiff, and a proximate connection between 
that and the jury.” Beach on Contributory Negligence, sec- 
tion 3. 

It cannot be claimed that the plaintiff was wanting in ordi- 
nary care when he failed to comply with the requirements of u 
rule which the greatest of care on his part would not have 
enabled him to carry out. As perfect care could not have 
complied with the rule, the failure of compliance could not 
constitute want of ordinary care. 

In 12 American and English Railrod Cases, 223, (Advance 
Indiana case), Pennsylvania R. Te. ve. Roney, Admr., the 
court uses the following language: “It is the duty of an en- 
gineer to obey the rules prescribed by his employer, unless 
they are abrogated by the employer, or obedience is made im- 
possible by the master’s acts. If an engineer wilfully and 
negligently disregards the rules laid down for his guidance, he 
cannot recover for the injury received, although other servants 
of the master may have been more negligent than he; but 
this will not follow if the rules have been annulled by the 
master, or compliance with them rendered impossible.” In 
the case at bar we deny that the rule existed, and we deny 
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that the plaintiff either wilfully or negligently disregarded it, 
if it did exist. 

With much doubt shown in the testimony as to the exist- 
ence of the rule, and with clear proof that the plaintiff did not 
negligently disregard it, Judge Speer nevertheless directed a 
verdict for the defendant upon the ground that the plaintiff — 
was guilty of contributory negligence for violating the rule. 

In Jones vs. E. T. R. R. Co. 128 U. S. 444,'Mr. Justice 
Miller, delivering the opinion of the court, uses the following 
language: “It will be seen from the language that, while the 
court was of the opinion that the company was guilty of such 
negligence as would render it liable in this action, it was relieved 
from that liability by contributory negligence on the part of 
the plaintiff. It did not therefore permit the jury to pass 
either upon the negligence of the defendant company or the 
contributory negligence of the plaintiff.” We see no reason, 
so long as the jury system is the law of the land, and the 
jury is made the tribunal to decide disputed questions of fact, 
why it should not decide such questions as these as well as 
others.” sa 

In Kane v.. Northern Central Ry, 128 U. S. 98, Mr. Jus- 
tice Harlan, delivering the opinion of the court, uses the fol- 
lowing language: “The Circuit Court proceeded upon the 
ground that contributory negligence upon the part of the 
plaintiff was so conclusively established, that it would have 
been compelled, in the exercise of a sound judicial discretion, 
to set aside any verdict returned in his favor. If the evidence, 
giving the plaintiff the benefit of every inference to be fairly 
drawn from it, sustained this view, then the direction to find 
for the defendant was proper. But we are of the opinion that 
the question of contributory negligence should have been sub- 
mitted to the jury.” 

“Without turther discussion of the evidence, and without 
intimating what ought to be the verdict upon the issue of con- 
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tributory negligence, we are of opinion that the court erred 
in not submitting to the jury to determine whether the plain- 
tiff in forgetting, or not recalling, at the precise moment, the 
fact that the car from which he attempted to let himself down 
was the one from which a step was missing, was in the exer- 
cise of the degree of care and caution which was incumbent 
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upon a man of ordinary prudence in the same calling, 
and under the circumstances in which he was placed. If he 
was, then he was not guilty of contributory negligence that 
would defeat his right of recovery.” 

We urge that the jury could have reasonably inferred 
from the evidence in this case that the plaintiff was in the exer- 
cise of proper care, and that it was never contemplated by the 


railroad company that he should undertake to carry out the 
rule in regard to bridges and trestles. The superintendent 
who sent the plaintiff out swore that he only limited him to | 
twenty miles an hour, and that in his opinion the rate of speed 
at the time of the accident did not exceed eighteen miles an 
hour. The brakeman and the fireman swore that everything 
had been done to check the speed that could have been | 
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done, except reversing the engine, and the chief engineer of 

the road swore that to have reversed the engine at the time 

and place of the accident would have increased the risk. The 

testimony showed that the plaintiff would have been guilty of 

negligence if he had reversed his engine, while the learned 7 

N judge directed the jury to find a verdict upon the ground that 

21 the plaintiff was guilty of negligence because he did not reverse 
the engine. But above all, we urge that the undisputed tes- | 
timony showed plaintiff could not, by the exercise of human f 
skill, have known where this trestle was, so as to have checked . 


jury was entitled to pass upon the question of contributory 
negligence. HOKE SMITH, 
Pitff's Atty 
’ 
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the train on that account before the accident occured. The | 
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Supreme Court of the United States. 


OCTOBER TERM, 1888. 


No. 256. 


J. C. DUNLAP, PtarntirF M Error, 


v8. 


THE NORTHEASTERN RAILROAD COMPANY, 
DEFENDANT IN ERROR. 


| In Error to the Circuit Court of the — eeb: cms 
District of Georgia. 


REPLY BRIBF FOR PLAINTIFF IN BRROR. 


Counsel for defendant in error has just furnished me a 
brief in which the point is made that the exceptions cannot 
be considered because not taken at the time. 


Ist. The exceptions relied on are the fifth and sixth. 
0 These exceptions really cover but one question: Did the 
court commit error in directing a verdict for the defendant? 
We submit that the certificate of the judge, together with 
the language of the exceptions, show that they were taken 
pending the trial. 
{ They were certified in open court nunc pro tune—that is 


- 
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to say, they were certified during the term after the case was 
finished as taken during a time previous during the trial. 
The judge excludes from this provision of his certificate ex- 
ceptions 1, 2,3, and 4 because they were not taken or noted 
during the trial. This clearly means that the other two ex- 
ceptions were noted during the progress of the case at the 
respective times when the acts therein complained of oc- 
' curred. The sixth exception declares that the counsel ex- 
cepted to the instruction to find for the defendant, to the 
verdict, and to the judgment; and the court, by certifying 
that the first four exceptions were not taken or noted during 
the trial, substantially says that these exceptions were so 
taken and noted. 

If it is fairly inferable from statements in the bill that 
exceptions were taken during the trial, this will be suffi- 
cient. wf 

Phillips S. C. P., 215, and cases cited. 

2d. But an exception to a direction to find for defendant 
is good, though not taken or noted during the progress of 
the trial. 


It is a judgment which disposes of the case. The rule 


which requires the exception has for its reason the oppor- 
tunity which it gives a judge to correct inaccuracies and 
prevent error. It is to give the judge an opportunity for 
reconsideration or further explanation. 

Phelps vs. Mayer, 15 How., 160. 

Instructing to find verdict has superseded the ancient 
practice of demurrer to the evidence, and should be tested 
by same rules. 

Pleasant vs. Fants, 22 Wall., 121. 
Richardson vs. Boston, 19 How., 669. 
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By demurrer to evidence court is substituted in place of 
jury, and the judgment of the court stands in the place of 
the verdict of the jury. 

Bank of U.S. vs. Smith, 11 Wheat., 171. 
Sugden vs. Williams, 20 How., 436. 


Ruling of the court in sustaining or overruling a demur- 
rur to the declaration may be re-examined without a bill of 
exceptions, because the error is apparent on the face of the 
record. 

Rodgers vs. Burlington, 3 Wallace, 661. 


When the facts are specially found by the court no excep- 
tion is necessary. 
St. Louis vs. Ferry Co., 11 Wallace, 423. 
Phil., 217. 


Errors patent upon the record are open to revision with- 
out exception taken below. . 

Bennett vs. Butterworth, 4 How., 674. 

Coughlin vs. Dis. Co., 11 Otto, 7. 

In. Co. vs. Piage, 16 Wallace, 386. 

When the whole record is before the court any exception 
can be taken in this court which could have been taken 
below. 

Garland vs. Davis, 4 How., 143. 
Minor va. Tillotson, 1 How., 287 90. 
If the charge is ambiguous, request should be presented 


to have it made clear, but if it directs a verdict he need not 
then take exception. 


Improvement Co. vs. Munson, 14 Wall., 442. 
Hoxe Sirs, 


Plaintiff's Attorney. 
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Court of the United 
States for the Northern 
| District of Georgia. 


J. C. DUNLAP, 8 Error to the Circuit 


vs. 


THE NORTHEASTERN R. R. CO. 


BRIEF OF POPE BARROW, FOR THE DEFENDANT IN ERROR. 


J. C. DUNLAP, 


In Error to the Circuit 
Court of the United 
P States for the Northern 


VS. 


BRIEF OF POPE BARROW, FOR THE DEFENDANT IN ERROR. 
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This was an action by an employee of a railroad company 
against the company for personal injuries sustained in an acci- 
dent. He was the engineer in charge of an engine which ran off 
the track and hurt him. 

Declaration, page 1. 
Testimony of Dunlap, page 14. 
Testimony of Bernard, pages 23-24. 
He was drunk: , 
Testimony of Bone, page 17. 
1 ‘* Wimby, page 18. 
ss J. G. Elrod, page 18. 
* „ Quilliau, page 18. 
‘a “ Taylor. page 18. 
* „ J. B. Elrod, page 19. 
* “ Culp, page 19. 
" “ Hardeman, page 19. 1 

It happened at a trestle. The engine stopped within thirty 

feet of it. 
Testimony of Davis, page 33. 

Dunlap admits that it tan off within one hundred feet of the °° 

trestle. 4 
Testimony of Dunlap, page 15. 

He kuew there was a trestle somewhere there. He had been 
over the place three times before within three days previous, 
twice with the same engine. 

Testimony of Duniap, page 15. 


> 


He ran down grade two miles without blowicg for brakes, or 
makiug any attempt to check bis speed. 
Testimony of Dunlap, page 16. 
He admits that he was running between 18 and 20 miles an 
hour at the time uf the accident: 
Testimony of Dunlap, page 15. 
He was really ruoning 30 or 40 miles an hour: 
Testimony 2 Wilhite. page 19. 
* Browning, pages 19 and 20. 
1 „Jester, page 20. 
1 “ Gann. page 20. 
5 „ Booth, page 20. 
. „Nichols, page 20. 
« © Cheney, page 21. 
The speed caused the accident: 
Testimony of Cheney, page 21. 
The rules required him to come down to 10 miles an hour 
before crossing the trestle. 
North-Eastern Train Rules, page 30. 
Or by the R. & D. Train Rules, 12 miles. 
R. & D. R. R. Co. Train Rules; ‘page 27. 
He had the pamphlet of rules in his passession. 
Had been engineer on R. & D. R. R. about a year. 
Testimony of Dunlap, page 15. 


I. 

No question is presented by this bill of exceptions which 
calls for a decision by this Court. Noexceptions were taken at 
the trial by plaintiff's attorney to any ruling of the Court, or to 
any instructions given tothe jury, or tothe failure or refasal of 
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‘SUPREME COURT OF THE UNITED era 9 
OoroBRER TERM, 1888. 
No. 273. 


THE UNITED STATES, PLAINTIFF IN ERROR, 
vs. 


JOHN L. HAYNES, MIFFLING KENNEDY, MRS. RICHARD 
KING, AND FRANCISCO YTURRIA. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
WESTERN DISTRICT OF TEXAS. 


INDEX. 
Original. Print. 
. cocses ccsccccenes sbescebkcbdecsboosbesovectes 1 
Letter of Commissioner of Customs to the Solicitor of the Treasury, ask- 
ing that judicial proceedings be instituted, together with his state- 
mente. — ——— 7˙— 7 2 1 
Original petition ...... end cone teuces edce csieberéecs cu thes $66q0068 uses . 8 3 
Answer of defendants to original petition (let) 3 „ DD 9 
Answer of defendants to original petition (Sd) 00 10 
Plaintiffe amended petition...... — . “E> 
Exhibit A contains, as follows, viz 
lst. Acting Register of the Treasury Department, certificate as to the 3 
correctness of the transcript from the books of the Tseasery 1 
Department .... 2... 20. .cccee ee e ay 
2d. Certificate of the Secretary of the Treasury showing that W. 
P. Titeomb is the Acting Register of the Treasury... 1 
3d. Fires Auditor’s adjustments of the account of J. L. Haynes, from 
July 1, 1882, to 31 March, 18886ꝶ 3 ꝑ 2. 
4th. Expenses of collecting the revenue from customs, from July 1, 
1888, to A March, 188ꝶ892s2z2 2... 88 
Sth. Account current with J. L. Haynes, collector, for the month end- 
fag July 31, 16GB... 2.20 17 
Seh. Abstract of moneys received for storage, drayage, and labor for 
. the month ending July 31, 1088 ........ . 1 
7th. Accoant current with J. L. Haynes, collector, for the month end- 
ing August AN, 182. SOOO eee eee ee 
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INDEX. 


Sth. Abstract of moneys received for storage, drayage, and labor for 
the month ending August 31, 18882 Shute dqenne boawabes 

Mh. Abstract of moneys received for storage, drayage, and labor for 
the month ending 30 September, 1862 .... .... 2.00 ceccceccce 

10th. Account current with J. L. Haynes, collector, for the month 


ending 30th September, 188ũu umu — cece 
llth. Account current with J. L. Haynes, collector, for the month 
ending October 31, 1882 .... 2... 22.0 neꝛ tt 


12th. Abstract of moneys received for storage, drayage, and labor ſor 
the month ending 31 October, 18828222ꝶ :D. 
13th. Account current with J. L. Haynes, collector, for the month 


ending November 30, 188ůß8sss?sssssss cece coccee — 
14th. Abstract of moneys received for storage, drayage, and labor for 
the month ending November 30, 1882. ........ S 
15th. Account current with J. L. Haynes for the month ending 3let 
Z= r 
16th. Abstract of moneys received for storage, drayage, and labor for 
the month ending 31 December, 18ñũ3vV . 
17th. Account current with J. L. Haynes, collector, for the mouth 
ending January 31, 1883 ....... ccccos coos cocwee cons cocccces 


18th. Abstract of moneys received for storage, — and labor ſor 
the month ending 3ist January, 1889292222. 

19th. Account current with J. L. Haynes, collector, for the month 
ending February, 1883. ...... n.. 

20th. Abstract of moneys received for drayage, storage, and labor for 
the month ending February 28th, 1883 99. 

2ist. Account current with J. L. Haynes, collector, for the month 
ending 3ist day of March, 1086p 2.200 cocces cocces 

22d. Abstract of moneys received for storage, drayage, and labor for 
the month ending 3let March, 1883. .... 2... 2... cece cece cece 

23d. Adjustment of the accounts of J. L. Haynes, collector, by the 
a First Auditor, October 3, 1888ꝓUvꝛ᷑ nnn... 
24th. Expenses of collecting the revenue from customs, from — 


ending April 3, 188889:ʒ.·ů3ĩ B sccccecccces — sccecccs 

26th. Abstract of moneys received for atarage, drayage, and labor for 
the month ending 30th April, 1888 t — 

27th. Account current with J. L. Haynes, collector, for the month 
ending May 31, 18888339 o cecwes covees cece cece 

28th. Abstract of moneys received for etorage, drayage, and labor for 

the month ending May, 18883 

29th. Account current with J. L. Haynes, collector, for the month 

Joth June, 188. — 

30th. Abstract of moneys received for atorage, arayage, and labor for 
the month ending 30th day of June, 1883333 

3ist. Examination and adjustment of the accounts of J. L. Haynes 
by the Firat Auditor, from July 1, 1683, to 30 September, 1863. 

Jed. Expenses of collecting the revenue from ene“ om from July 1, 
1883, to 30th September, 1883 ............. * 

33d. Abstract of moneys received for storage, drayage, and labor for 
the month ending Sist of July, 1888 ... e020 seceence 

34th. Account current with J. L. Haynes, collecter, for the month 


ending August 31,1883 ....... mee 
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35th. Account current with J. L. Haynes, collector, for the month 
ending August 31, 1663 Co COCO] COSCSSS „ „%% BESS „% „% „% „%% „% OEE 


36th. Abstract of moneys received for storage, drayage, and labor for © 
the month ending August 31, 1683... „4 


37th. Account current with J. L. Haynes, collector, for the meat 
ending September 30, 1683. ...... H . 


38th. Abstract of moneys received for storage, drayages; and labor for 
the month ending September 30, 1 .. 0000-2000 —ů 


1, 1683, to 3let December, 10ũ8ũ 0 e 

4let. Account current with J. L. Flaynca, collector, — 
ending October 31, 188698. ——— p õ4õ ͥ — 

42d. Abstract of moneys received for eterage, drayage, and labor for 

the month ending October 31, 10 ũ½uehũ ene 

43d. Account current with J. L. Haynes, collector, for the month 

ending November 30, 1683 . ...... .. : . —— cece 

44th. Abstract of moneys received for storage, drayage, and labor for 
the month ending Friday, November 30, 1683 ...... .....0:-.. 

45th. Account current with J. L. Haynes, collector, for thé month 
ending Decemaber 31, 1663... ::. 


46th. Abstract of moneys received for storage, drayage, and labor fer 


the month ending 3ist December, 1083 ...... © cocccs bose cece 
47th. Examination and adjustment of the accounts of J. L. Haynes, 
by PFiret Auditor, commencing lst nn. 1864, and ending 

Oth Jame, 1666 — — 
48th. Expenees of collecting the revenue from custéme from let Jan- 
uary, 1684, to Sch Jane, 18860 ä 
49th. Account current with J. L. Haynes, collector, for the month 
ending January, 1884 ...... —ꝛnꝛ ccccccccccce cccccecs op ence 
50th. Abstract of moneys received for storage, drayage, and labor 
for the month ending January 31, 1 / 
Slot. Account current with J. L. Haynes, collector, for the month 
ending February , 1886duW.·ꝶ ... cece coceoe 
52d. ee received e desta aaa ee 
the month ending 20th February, 1006 . ...... 020.0 s000 cee 
53d. Account current with J. L. Haynes, collector, for the month 
ending March 31, 18866 — cesese cececegoe bese 
S4th. Abstract of moneys received for storage, drayage, and labor for 
the month ending Siet day of March, 1066 ...... . 


55th. Account current with J. L. Haynes, collector, for the month 


ending April 30, 1094... ...... .ccccecccecccececcec ces ae 
56th. Abstract of moneys received for drayage, storage, and labor for 
the month ending 30th April, 1686 . 0.2... 0.000 22000 ccccee 
57th. Account current with J. L. Haynes, collector, for the month 


ending May 30, 1864. ......... — — — — —„— 


5Oth. Abstract of moneys received for storage, drayage, and labor for 


P the month ending 3ist May, K 29660606 „ ecce 1 2 
Soth. Account current with J. L. Haynes, collector, for the per, 
June 1 to the Sth of June, 1684 eeeeee0 ©e2eee@ 4 96266000 owe 8 


60th. Abstract of moneys received for storage, Grayage, and laber 
for the first eight days in June, 1886606. 
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Original. Print. 
6lst. Examination and adjustment of account of J. L. Haynes, sup- ; 
plemental to account ending 8 June, 1864, showing balance : 
Gnd CF GEDEBD . ceccos 0000 cece ccce ede sede cave cece ose „ ae 7. 
62d. Expenses of collecting the revenue from custome, supplemental * 
to account of 1884, and ending 8 June, 108ũ0 . 85 50 
Exhibit B, as follows, viz: 
ist. Certificate of the Secretary of the Treasury. ............ .....- “6 60 j 
2d. Bond of J. L. Haynes, collectoa¶nͤuuhruõuuy . 86 60 2 
3d. First oath of J. L. Haynes, eollectot᷑rr .. 87 60 
4th. Second oath of J. L. Haynes, collector ................-02.0- 8 61 ; 
Sth. Certificate of clerk of United States district court of Browns · 
ville, as to authority of J. M. Haynes to administer oaths. .. 890 61 
6th. Certificate of tax collector showing property rendered for taxa- ) 1 
tion by Richard Kinn.. 89 61 f 
7th. Affidavit of Richard King, one of the suret ies e 90 62 = 
Sth. Certiticate of tax collector of Cameron County as to property 
rendered by Mifflin Kennedy, one of the sureties. .......... 91 62 
Oth. Affidavit of Mifflin Kennedy, one of the eure tie 92 63 | 
10th. Affidavit of Francisco Yturria, one of the sureties ............ 93 6 | 
llth. Certificate of clerk United States district court at Brownsville 
as to citizenship of sureties... ... nns ones cecces 94 64 
Defendants’ answer to amended petition. ...... ame n lee bsp - © 64 
Waiver of jury by plaintiff and defendants. .................. 900 coseece 96 65 
se eee eee ee cece eee eee ease 97 65 — 
Bill of except ions 11 — 98 66 
er cnet cove bene couccecce ore =~ : 
.. eee eee eee eee eee eee eee 60 101 67 , 
Citation ........ pate snes 1 cose COs COSEES cece BOOS CSSe SCORED cone 102 67 
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Be it remembered, that at the regular November term, A. D. 1888, 
of the United States circuit court for the western district of T at Sam 
; Antonio, in said district, held in the city of San Antonio, the 


g - 
: Hon. E. B. Turner, judge of said court, the following proceedings were 
; — against John L. 
Haynes, Mrs. Richard King, Mifflin Kennedy, and Francisco Ytarred, 
defendants, to recover from John L. Haynes on his official bond as col- 
lector of customs for the district of Brazos de Santiago, 2401, and his sure- 


f 
had therein, in the case of the United States, plai 

* ties, the sum of six hundred and'thirty-ſour 389, dollars, alleged to be due 
| 
1 
f 


to the United States. 
2 Letter of Commissioner of Customs to the Solicitor of the Treasury. 


TREASURY DEPARTMENT, 
OFFICE OF COMMISSIONER OF Customs, 
Washington City, D. C., May 23d, 1885. 


| Sin: I have the honor to herewith transmit an authenticated transcript 
| of the official bond of John L. Haynes, as collector of customs for the dis- 
3 trict of Brazos de Santiago, in the State of Texas, dated April 1, 1880, 
: also an authenticated transcript of his account as collector and di ing 
t for ex of collection from July 1st, 1882, to June 8th, 1884, 
when his official duties ceased, and of the official reports thereon. | 
There is due from the late collector on account of expenses of collection, | 
as shown by report and statement No. 92120, $634.60, for the recovery of 
which you are requested to cause legal ings to be instituted. 
By reference to statement No. 92120 you will observe a statement of 
difference made in adjusting the late collector’s account, one item of which 


is a disallowance of amount overcharged by him for storage com ion, 
ö i. my $648.90, fur the period commencing July 1st, 1882, and ending June 
: 8th, 1884. 


The — — — an ve = this sum, — is oad of his 
collections for dra and la — which were 

3 stored in the iblte store at — exas. He charged this 
amount to make up his maximum compensation from storage at the 
— of — per annum, and claims that such receipts should be accounted 
or as charge. 

The buildin in which the goods were stored is not what is known as 
a bonded wa „but as a public store, and having been rented by the 
* United States to be used as a custom- house, the whole amount of 
, , accruing has been allowed to late Collector Haynes without deduction 
7 rent, the building having been treated as if owned by the Government and 
the storage com ion allowed in view of the opinion of the Attorney- 
1 General, dated June 12, 1876. (Opin. 117.) 
| A bonded warehouse is one owned or managed by a private citizen, and 
1 used for the st of imported merchandise. Before a building so owned 
; or managed can be used for the storage of imported goods, the owner or 
23301——1 
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manager mast give bond to the United States to save them from expense 
or loss arising from the fact that the goods are so stored. 

The actual storage is a question between the owner or manager of the 
warehouse and the party owning the goods, with which the United States 
does not interfere further than to see that storage is not charged beyond 
the rates usual in the place where the bonded warehouse is situated. 

In order, however, to assure the protection of the rights of the 
4 United States in relation to the collection of duties a person is a 
pointed as store-keeper by the collector with the approbation of the 
Departi..ent, who has joint custody with the owner and manager of the 
warehouse and whose duty it is to see that no goods are received into, or 
delivered therefrom except under order of the collector of customs. 

The salary of this store-keeper is paid by the United States. 

A sum equal to this disbursement on the part of the Government is col- 
lected from the owner or manager of the bonded store, and is the iden- 
tical kind of collections which the court in the case of U. S. vs. McDonald 
(5 Wallace, 647) declared were to be treated as storage and are the occasion 
of the words “or for custody of goods in bonded warehouses ” in the act 
of July 18, 1866, sec. 4014, Stat. 187, and which are reproduced in section 
2647, R. S. 

There were no bonded stores or collections of this kind in Mr. Haynes 
district. 

A public store is a warehouse owned or rented by the Government, in 
which imported merchandise, bonded or not, may be stored, and is under 
the sole control of the Government, and all charges for storage are collected 
by the collector of customs and are accounted for in his accounts. 

In addition to storage there are usually other charges against the goods 
stured, as drayage from the vessel to the store-house, labor in loading 

and — repairing packages in which goods arrive so as to 
5 prevent loss, such as cooperage for wet goods and nails for straps 

for dry. These charges are in public stores paid by the United 
States, and charged against the goods, and collected from the owners of 
the goods, or if the goods are sold against the proceeds of sale. 

Until this claim arose, no collector has ever construed these incidental 
expenses to be storage, nor has compensation been allowed from money so 
accruing. ) 

I am not aware of any law under which such receipts may be consid- 
ered storage. 

I inclose herewith a statement showing the collections made by the late 
collector, John I. Haynes, on account of storage, drayage, and labor, the 
amount charged fur storage compensation, the amount allowed and the 
differences. 

Very respectfully, 
JoHN S. McCanmont, 
Commissioner. 
To the SoLIcrrox OF THE TREASURY. 
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In the honorable United States circuit court for the 5th circuit and western 
district of Texas, holding sessions in the city of San Antonio at its Nov- 
emir term, A. D. 1885. 


To their honors the judges of said court : 
Now comes the United States of America, plaintiff, by her attorney, A. 


J. Evans, U. 8. attorney for the western district of Texas, and complain- 
ing of one John L. Haynes, late collector of the United States customs for 
the district of Brazos de Santiago and State of Texas, and who is a resi- 
dent citizen of the State of Texas and of the county of Webb, in said State, 
and of the western district of Texas, and subject to the jurisdiction of this 
court, and also of one Mifflin Kennedy, who is a resident citizen of the 
county of Nueces and State of Texas and western district of Texas, and 
also one Mrs. Richard King, widow of the late Richard King, deceased, 
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who is a resident citizen of the county of Nueces and western district and 
State of Texas, and one Francisco Yturrid, who is a resident citizen of the 
State of Texas and the county of Cameron and the western district of 
Texas, and the Brownsville division of said court, defendants herein, and 
80 complaining, would most respectfully represent that the said John L. 

Haynes, having been duly appointed collector of the customs of the 
9 United States of America for the district of Brazos de Santiago and 

State of Texas, did as a principal, with the said Mifflin Kennedy 
and one Richard King and the said Francisco Yturrid as sureties, make 
and execute and deliver to the plaintiff their joint and several penal bond 
in the sum of thirty thousand dollars, dated the first day of April, 1880, 
and accepted, approved, and filed the day of , 1880, by plaintiff, 
which said aforesaid bond and obligation, among other things, is and was 
conditioned as follows, to wit, substantially : 

* * * Whereas the President of the United States hath, pursuant to 
law, appointed John L. Haynes to the office of collector of customs for 
the district of Brazos de Santiago, in the State of Texas; now, therefore, 
if the said John LL. Haynes shall truly and faithfully execute and dis- 
charge, and .shall continue truly and faithfully to execute and discharge 
all the duties of the said office, according to law, then the above obliga- 
tion to be void and of none effect, otherwise it shall abide and remain in 
full force and effect. 


(Signed) Joun L. HAYNEs. SEAL. 
MIFFLIN KENNEDY. SEAL. 
Rien ARD KING. SEAL. 


Francisco YTURRID. |SEAL. 


Plaintiff avers that the said John L. Haynes, by virtue of his said 
office and appointment as collector aforesaid, and te said bond afore- 
said, did enter upon the discharge of his duties as collector of customs and 
disbursing agent for expenses of collection from July 1, 1880, and 
10 —_ continued in the discharge of his duties as such until the close of 
his services as such collector and disbursing agent on the 8th day 
of June, A. D. 1884. 

Plaintiff now comes and says that the said John L. Haynes, collector 
aforesaid, did not, during the term of his said office as cullector of cus- 
toms of the district of Brazos de Santiago, from the Ist day of April, 
1880, to the 8th day of June, 1884, and as disbursing agent fur expenses 
of collection from July 1, 1882, until close of his official term on 8th day 
of June, A. D. 1884, well, truly, and faithfully execute and discharge 
all the duties of the said office of collector of customs and disbursing 
agent of the expenses of collection, as he is and was bound to do by vir- 
tue of his said bond aforesaid, and that a breach of the conditions of said 
bond of April Ist, 1880, has occur’ed, and that an action at law on said 
breach of said bond has occur’ed to plaintiff against the said Haynes as a 
principal, and the said Mifflin Kennedy and the said Richard King and 
the said Francisco Yturrid as sureties, fur damages in the sum of six hun- 
dred and thirty-four dollars and sixty cents ($634.60); wherefore this 
suit. 


And plaintiff assigns as a breach of said bond that the said John IL. 


Haynes, collector as aforesaid, did, from and after the said 1st day April, 


11 from the customs and from sources connected therewith, 
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1880, until the close of his official term under said bond of date 


1, 1880,by virtue of his office, as collector of customs receive, take 
in, and collect large sums of the public moneys 


ceive, take in, and collect large sums of the 

plaintiff, by virtue of his agency and powers as a di i 
expenses of collections of said custom district of Brazos de Santiago, 
all of which said sums so received he, the said John L. Haynes, was 
is bodnd to pay by law to the plaintiff, and he and his said sureties bound 
by their bond to pay to plaintiff, but of said sums so collected and re- 
ceived by him, the said John L. Haynes; he, the said John L. Haynes, 
has withheld and now withholds from plaintiff, and has failed to pay 
over and now fails to pay over to plaintiff, often heretofore de- 
manded, the sum of six hundred and thirty-four dollars and sixty cents 
($634.60), to the great injury and damage of plaintiff. 

Plaintiff avers that upon a full, fair, and complete adjustment of the 
accounts of the said John L. Haynes as collector of customs, and 
the disbursement of the — of collection, of the district of Brazos 
de Santiago with the United States of America, there is and was found in 
the books of the Treasury of the United States of America a T 
balance in plaintiff’s favor of the sum of six hundred and thirty-four dol- 
lars and sixty cents, which sum is justly due plaintiff. 

Plaintiff avers that Richard King, one of the sureties on sald bond, is 

dead, and he left a widow, Mrs. Richard King, surviving him, and 
12 that the said Mrs. Richard King is the legal representative of the 
said Richard King, deceased, and a proper party hereto. 

Premises fully considered, plaintiff sues, prays for citation in terms of 
the law, and for a judgment against the defendants for said sum of six hun- 
dred and thirty-four dollars and sixty cents ($634.60), and for interest 
from date of adjustment of account, and for all costs, and for general and 
equitable relief, as in duty bound, &c., &c. 


2 


A. J. Evans, 
Att’y for PN,. 


* omer :] No. 210. United States vs. John L. Haynes, Mifflin Ken- 
y, Mrs. Richard King, and Francisco Yturrid. $634.60. Plaintiff. . 
original petition. 
Filed July 3, 1885. W. C. Robards, cl’k, by D. West, deputy. Evans, 
U. S. att’y. 
Citation to John L. Haynes. 
No. 210. 


Unitep SraTes OF AMERICA, 
Western district of Texas, at San Antonio. 
Citation in circuit court. 
The President of the United States to the marshal of the western district 
of Texas, greeting : 


You are hereby commanded to summon John L. Haynes, a resident citi- 
zen of the county of Webb, in the western district of Texas, if to be 
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found therein, to be and appear before the honorable circuit court of the 

United States, at a court to be holden in and for said district, at 
13 San Antonio, on the first Monday, being the 2d day of November, 

A. D. 1885, to answer the petition and complaint of the United 
States, plaintiff, exhibited and filed in said court on the 3d day of July, 
A. D. 1885, against John L. Haynes, Mifflin Kennedy, Mrs. Richard 
King, and Francisco Yturrid, defendants, numbered on the docket of 
said court No. 210, of which petition you will serve the said John L. 
Haynes with the accompanying copy, and also with a true copy of this 
writ. 

The nature of plaintiff’s demand is as follows, to wit: An action of debt 
on breach of declaration on bond for the recovery of $634.60, for interest 
from the date of adjustment of the account, for costs, Ke. 

Herein fail not, but have you then and there before said court this writ, 
with your action thereon, showing how you have executed the same. 

Witness the honorable Morrison R. Waite, Chief-Justice of the Su- 
preme Court of the United States, and the seal of said circuit court hereto 
affixed, at San Antonio, this 3d dax of July, A. D. 1885, and the 109th 
year of our Independence. Issued same day. 

W. C. Roparps, 

Clerk of said Court. 
[SEAL. ] By D. West, 

Dejnuty. 


Marshal return. 


Came to hand this 31st day of July, 1885, and executed on the 7th day 
of October, 1885, by delivering to John L. Haynes in person a true copy 
of this writ, and also a certified copy of the petition in this cause accom- 
panying it. 

S. D. Jackmon, 
L. S. Marshal. 
By W. S. Gn. Au, 
Deputy. 
14 (Endorsed :) No. 210, U. S. circuit court, W. D. T., at San An- 
tonio, The United States vs. John L. Haynes, et al. Citation for 
John L. Haynes, Webb County, issued 3d day of July, 1885. W. C. 
Robards, clerk, by D. West, deputy. Mileage of deputy marshal, 89.30; 
service, 500. 

Filed Oct. 30, 1885. 

W. C. Roparps, C. 
By D. West, Deputy. 


Citation for Francisco Yturrid. 
No. 210. 


Unitep STATEs OF AMERICA, 
Western district of Texas, at San Antonio: 
The President of the United States to the marshal of the western district 
of Texas, greeting : 


You are hereby commanded to summon Francisco Yturrid, a resident 
citizen of the county of Cameron, in the western district of Texas, if to be 
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found therein, to be and appear before the honorable circuit court of the 
United States, at a court to be holden in and for said district, at San An- 
tonio, on the first Monday, being the 2d day of November, A. D. 1886, 
to answer the petition and complaint of the United States plaintiff, exhib- 
ited and filed in said court on the $d day of July, A. D. 1885, against 
John L. Haynes, Mifflin Kennedy, Mrs. Ri King, and Francisco 
Yturrid, defendants. Numbered on the docket of said court No. 210, of 
which petition you will serve the said Francisco Yturrid with the accom- 
panying certified copy, and also with a true copy of this writ. The nature 
of plaintiff’s demand is as follows, to wit: An action of debt on breach of 

declaration on bond for the recovery of $634.60, for interest from 
15 date of the adjustment of the account, for costs, &c. 

Herein fail not, but have you then and there before said court this 
writ, with your action thereon, showing how you have executed the same. 

Witness the honorable Morrison R. Waite, Chief-Justice of the Su 
Court of the United States, and the seal of said circuit court, hereto affixed, 
at San Antonio, this 3d day of July, A. D. 1885, and the 109th year of 
our Independence. Issued the same day. 
[SEAL.] W. C. Rona Rus, 
Clerk of said Court, 
„ By D. West, 
0 Deputy. 


Marshal return. 


Came to hand at San Antonio, Texas, this 3d day of July, 1885, and 
executed on the 11th day of July, 1885, at Brownsville, Texas, by de- 
livering to Francisco Yturrid, in person, a true copy of this writ, pe also 
a certified copy of the petition in this cause accompanying it. 

S. D. JACKMAN, 
U. S. Marshal, 
By B. G. Drval, 
Deputy. 


Mileage of deputy, 555, $33.30 ; service, $2.00—$35.30. 

Filed Oct. 12, 1885. W. C. Robards, cl’k, by D. West, deputy. 

(Endorsed :) No. 210. U. S. circuit court, W. D. T., at San Antonio. 
The United States vs. John L. Haynes et al. 

Citation for Francisco Yturrid, Cameron County. Issued 3d day of 
July, 1885. W. C. Robards, el'k, by D. West, deputy. 
16 Citation for Mra. Richard King. 

No. 210. 
Usitep States OF AMERICA, 
Western District of Texas, at San Antonio: 
The President of the United States to the marshal of the western district 
e of Texas, greeting: 

You are hereby commanded to summon Mrs. Richard King, a resident 
citizen of the county of Nueces, in the western district of Texas, if to 
be found therein, to be and appear before the honorable circuit court of 


the United States, at a court to be holden in and for said district, at San 
Antonio, on the first Monday, being the 2d day of November, A. D. 1885, 


«ee 
$ 2 * ; 
— 


ae 


ö 
| 
| 
| 
| 
| 
| 


8 UNITED STATES VS. JOHN L. HAYNES ET AL. 


to answer the petition and complaint of the United States, plaintiff, ex- 
hibited and filed in said court on the 2d — — July, A. D. 1885, against 
John L. Haynes, Miffling Kennedy, Mrs. Richard King, and Francisco 


Tturrid, defendants, numbered on the docket of said court No. 210, of 


which petition you will serve the said Mrs. Richard King with the ac- 
companying certified copy, and also with a true copy of this writ. 

The nature of plaintiff's demand is as follows, to wit: Suit on breach 
of bond of John L. Haynes as collector of customs, &c., for the recovery of 
$634.60, for interest from date of adjustment of account, for costs, and 
for general relief. 

erein fail not, but have you then and there before said court this 
writ, with your action thereon, showing how you have executed the same. 
Witness the honorable Morrison R. Waite, Chief-Justice of the 
17 Supreme Court of the United States, and the seal of said circuit 
court hereto annexed at San Antonio, this 3Ist day of July, A. D. 

1885, and the 110th year of our Independence. Issued same day. 

[SEAL. ] W. C. Roparps, 

Clerk of said Court. 
By D. WEst, ) 
Deputy. 


Marshal return. 


Came to hand this 3d day of August, A. D. 1885, and executed on the 
12th day of August, A. D. 1885, by delivering to Mrs. Richard King, in 
person, a true copy of this writ, and also a certified copy of the pitition in 
this cause, accompanying it. 

S. D. JACKMAN, 
L. S. Marshal, 
By Gro. A. FowLx, 
Deputy. 

(Endorsed :) No. 210. U. S. circuit court, W. D. T., at San Antonio. 
The United States vs. John L. Haynes et als. Citation fur Mrs. Richard 
King. Nueces County. Issued 31st day of July, A. D. 1885. W. C. 
Robards, clerk, by D. West, deputy. Filed Oct. 30, 1885. W. C. Ro- 
bards, cl’k, by D. West, deputy. 


Citation for Miffling Kennedy. 
No. 210. 


UNITED STATES OF AMERICA, 
Western District of Texas, at San Antonio: 


Citation in circuit court. 


The President of the United States to the marshal of the western district 
of Texas, greeting : 


18 You are hereby commanded to summen Miffling Kennedy, a 

resident citizen of the county of Nueces, in the western district ot 
Texas, if to be found therein, to be and appear before the honorable cir- 
cuit court of the United States, at a court to be holden in and for said 
district, at San Antonio, on the first Monday, being the 2d day of No- 
vember, A. D. 1885, to answer the petition and complaint of the United 


— 


* relief. 
erein fail not, but have you then and there before said court this writ, 
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A. D-1685, aguinat John L Haynes, Mifling Kennedy, Mr 
D. 1885, against John ynes, Miffli 
King, and Francisco Yturrid, def’ts, numbered on the docket 
court No. 200, of which petition you will serve the said Miffling 
— with the accompanying certified copy, and also with a true copy of 
is writ. 
The nature of plaintiff’s demand is as follows, to wit: Suit on breach | 
of bond of John L. Haynes, as collector customs, etc., for the recovery of 
$634.60, for interest from date of adjustment of account, for costs, and 


with your action thereon, showing how you have executed the same. 
Witness, the Honorable Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States, and the seal of said circuit court hereto 
affixed, at San Antonio, this 3lst day of July, A. D. 1885, and the 
110th year of our Independence. Issued same — 
C. RoBarps, 

Clerk of said Court. 


By D. West, 
; Deputy. 


19 Marshal return. 


Came to hand this 8th day of October, 1885, in my district, and exe- 
cuted on the 13th day of October, 1885, by delivering to Miffling Ken- 
nedy in person a true copy of this writ, and also a certified copy of the 
petition in this cause accompanying it. 

S. D. JACKMAN, 
L. S. Marshal. 
By Joun H. TaarRHAM, 


Mileage of marshal, 377 miles, $19.03 ; service, 52.00 821.03. 

(Endorsed :) No. 210. U. S. circnit court, W. D. T., at San Antonio. 
The United States vs. John L. Haynes et als. Citation for * Ken- 
nedy, Nueces county. Issued this 31st day of July, 1885. W. C. Rob- 
ards, clerk, by D. West, deputy. Filed Oct. 30, 1885, W. C. Robard, 
clerk, by D. West, deputy. 


(Answer of def’ts to original petition.—Filed Nov. 9th, 1885.) 
In U. S. circuit court, western district of Texas, at San Antonio, Texas. 


THE Unitep States 
vos. *. 210. 
JOHN L. HAYNES ET AL. 

Now comes the defendants, by attorneys, and except to plaintiff’s 
tion, and say that the same is insufficient in law, because it does not set 
. 

re they pray judgment o suffici of said petition 
that they be dismissed with their costs. 
Oopkx, OGDEN, & JOHNSON, 


Atty’s for defendants. 
Filed Nov. 9, 1885. W. C. Robards, clerk. 


10 UNITED STATES VS. JOHN L. HAYNES ET AL. 
20 Answer of defendants.—Filed Nov’r 9th, 1885. 
In U. S. circuit court, western district of Texas, at San Antonio. 


THe UNITED STATES ) 
UR. No. 210. 
JoHN L. HAYNES ET au. | 


Now comes the defendants, by att’y, and except to plaintiff 's petition, 
and say that the same shows no cause of action. Wherefore they pray 
judgment of the sufficiency of said petition, and that they be dismissed 


with their costs. 
OGDEN, Capen & JOHNSON, 
Att’ys for Defendants. 


(Endorsed:) No. 210. United States vs. J. L. Haynes et als. Defend- 
ant’s original answer, filed Nov. 9, 1885. W. C. Robards, clerk. 


Amended petition. —Filed Nor. 9th, 1885. 


THe UNITED STATES ) 
vs, * No. 210. 
JOHN S. HAYNEs Er ALS. 


And now comes the plaintiff, and, with leave of the court first had and 
received, amends her original pleadings i in this eause filed, and by way of 
amendment she files herewith a complete transcript from the books and 
proceedings of the Treasury 2 and and true copies of the 
originals on file in said case of John L. Haynes, late collector of customs, 

Brazos de Santiago, Texas, and makes the same part hereof, 
21 marked Exhibit “ A,” and also a certified copy of the official bond 

of John I.. Haynes, ‘collector of customs, Brazos de Santiago, and 
makes the same a part hereof, marked Exhibit “ B.” 

Plaintiff avers that said Exhibits A and B show at length and in detail 
the claim of the plaintiff and the liabilities of the defendant and his 
sureties, and upon said Exhibits A and B she demands, as she has heretofore 
done, for her judgment for the said sum of six hundred and thirty-four 50 
dollars ($634.60), with interest and costs, as she will ever pray, &c. 

REED ULEBERG, 
L. S. Atty N. D. 7. 


(Kudorseq): 4 210. United States vs. John L. Haynes et als. Amended 
petition. Filed Nov. 9th, 1885. W. C. Robards, el'k, by D. West, dep- 
uty. Reed Uleberg, U. S. att’y. 


ExnInIr A. 
{Office of the Register of the Treasury. Form la.— Transcript certificate. | 


TREASURY DEPARTMENT, REGISTER’s ()FFICE, 
Washington, D. C., March 2d, 1885. 
Pursuant to section 886 of the Revised Statutes of the United States, 
I, W. P. Titcomb, Acting Register of the Treasury Department, do 
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UNITED STATES vs. JOHN L. HAYNES ET AL. 1 2 


22 hereby certify that the annexed is a transcript from the books and 
ings of the Treasury t and true copies of the 
originals on file in the case of John L. Haynes, late collector of customs, 


Brazos de Santiago, Texas. 
W. P. Trrooun, 
° Acting Register, C. T. N. 


S. A. J. 

Be it E that W. P. Titcomb, esq’r, who certified the annexed 
transcript, is now, and was at the time of doing so, Acting Register of the 
Treasury of the United States, and that full faith and credit are due to 
his official attestations. 

In witness whereof I, H. McCulloch, Secretary of the Treasury of the 
United States, have hereunto subscribed my name and caused to be af- 
fixed the seal of this Department, at the city of Washington this 2d day 
of March, in the year of our Lord 1885. 


[SEAL.] H. McCvut1ocn, 
Secretary of the Treasury. 
G.H. No. 88096.] TREASURY DEPARTMENT, 
Recorded June 21, 1883. ] First Auprron's OFFICE, 
June 20th, 1883. 


I have examined and adjusted the accounts of John L. Haynes, col- 

lector and disburseing agent of the Treasury for the district of de 

Santiago, Texas, commencing Ist July, 1882, and ending 31st March, 

1883, under official bond dated April 1st, 1880, and find that he is en- 
titled to credit, viz: 


23 By payments to inspectors, weighers, gaugers, and measnrers.... $21, 226. 27 


„ disbursements for rents ...... 2.2.26 kek 1, 757. 50 
By disbursements on account of contingent expenses 424. 12 
6 0 os „% poblic warehouse 995. 85 
a os * „ salaries of officer ese. ö 0.00 
a 00 as in private bonded stores K 
es n .. oe cc nb eee ee eee 
„% commutation of ſo rag kk 1, 449. 00 
„% compensation from storaghahgse kk coves - 1,479.80 ; 
„% amount advanced to supply deficiency of emoluments ................ 6,440.00 
„% warrant on the Treasury, viz: 2 
LL c 171. 60 a 
eos fe. * L cove ce cess concede cons debe secene 11.59 a 
ae @ * FB * 6 „ee es eee e 481. 80 . 
oe @&, * 1 c 6. 00 1 
4 1960, 30 « Ur ( 1,051.93 3 
4% 19090, mete ee © een — cave tase concené 70. 00 3 
4 % 1915 4 8 „r LEO PSO 7. 50 
rn d 120. 90 a 
S$ TR § BOR §* = §  *icvccocccesdvendee dens cue eeeeieeenme 776. 80 3 
oe We, “ h . ee 11. 50 = 
so? ee * = * — . 60600 0006 bonb ceeees 7.00 of 
O° Gee 295% 4 oo cscaneneenanseds epee 108.40 
44 «666 60 30 64 66 — 
2 „ eee eee ee 
.. coccce connce cane eee G e ee e 37, 761. 06 4 
840. 35 a 
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24 L also find that he is chargeable, vis: 
. wry on the Treasurer, viz : 


o. 2076, dated July 19, 1682 — cocses coves pbc coce — coven $4, 545. 00 
K 2379, Aug. 1nnnnn . — 4. 213. 00 
„2977, “ Oct. G, „eee eee eee bes b 00 600 ————— 4, 453. 00 
66 3340, 66 Nov. 16, 66 See „„ „% „% „%% „% „%% % „% CESS SESE „„ „%% „„ % „%%% % SF SESESESESEE C“ 4, 394. 00 
“ 3341, ‘ 0 Asses Sees ee be 0 — soos 4, 744. 00 
44 3684, „Dec. „eee eee cons eee eee e 05 4, 383. 00 
4% 134, „ Jan’y, 17, 1883... — , 
„% 502, * n „. eee sss e ese 666 ews 3, 784. 00 
To amount receiv — * of officers, charge of R. R. iron 70. 00 
% labor, dra age & storage: 

Actual 8 — — 060s Seen Sone ceed s 1, 409. 80 

Labor and drayaghghgãſtndetkkekkklkk. cecccs cccces soccee 1, 176. 73 
2, 586. 53 
To amount received from overtime of officers on vessels................--- 21. 00 
„% weighing, guaing, aud measuring fees : 50. 99 
0 1 5 „% costs Of Custom suit 171. 60 
ee GORE .000 coc ccccce cocccs eee 0: cone eee 6006 cece cose cesses 155. 94 
ese cous 0 — ä⁵ʒ“ OB éebeeted 37, 761. 06 

R. M. REVNOL ps, 
Firat Auditor. 


$155.94. ] 
To the CoMMISSONER OF CUSTOMS. 


OFFICE OF THE COMMISSIONER OF CUSTOMS. 
I admit and certify the above balance, this sixteenth day of October, 
1883. 
H. C. JoHNsoN, 
ö Commissioner of Customs. 
To the RolsrER OF THE TREASURY. 


25 Expenses of collecting the revenue from customs. 
Firat Auditor's Office, Form 25.) 


Dr. J. L. Haynes, col. and disbursing agent of the Treasury for the district of Brazos 
de Santiago, commencing Ist July, 1882, and ending 31st March, 1683, under official 
bond dated April Ist, 1880, in account with the United States. 


Cr. 


To balance of his account ending , 188 „ per report Na. 


To warrant on the Treasurer, viz: 
No. — dated July 19, 1882 . —ꝶ＋ÜW—J - SESE ç ũ COV SOS . . $4, 545. 00 


79, Aug. 16, — voces seseusepedas koncketie 4, 213. 00 

„ „  cwwccecemens cconad cnsececcosansnens . 4,453.00 

„„ é „ . shades cbbaeusiaines 4, 394. 00 

„„ e cnncce cncues cecces sonseneeueseneese 4, 744. 00 

„„ *. Bee, ©  ccccce . ceenes ceeds cusen Gouden 4, 373. 00 

“ mi * Jan’y . W ee 00800 4, 190. 00 

r concec cece coctencenase coceens ones coesee 3, 784. 00 

To amount received from services of officers in charge of R. R. iron t 70. 00 

To amount received from m drayage, & storage— 

1 ccnnce cncwns concce coves code cece ccese ence 1, 409. 80 
Labor and drayage ..... — Cede 000s connec c cone cece 1, 176. 73 

t 2, 586. 53 

To amount received from overtime of officers on vessels t 21. 80 

„ weighing, gauging, and measuring fees.. .... oe t 59. 99 

ie) for costs of custom suits 1171. 60 

Balance due agen: 155. 94 


* See Seizures Nos. 1331 to 1339. 
t Preceding figures are letters A. G. J. in red ink. 
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26 Balance due agent as per above statement 
Balance due D. 8. per his statement ...... .... cece coos cocee — 


Difference arising thus — + shekelen 
Being transfer to emol’t 4 short charged ae we sete” 40. 60 
W’t No. 2395 herein credited not charged b y him 2 11. 50 
752. 19 
Less storage comp’t overcharged. .........-. — ennves 20. 20 
731.99 
SS — ů 

Cn. 


By balance of his account ending „188 , per report No. 


By payments to inspectors, weighers, guagers, and measurers........... $21,296. 
1 disbursements for revenue — Ge e e ese 1, 787 
a on account contin — —— cocece ececece ecce 
00 0 * — — ..ccon ce — 
66 8 eee „ „ „„ „ „„ „„ „eee 92 90 6 „ „„ „%% „„ „eee 
40 — Brae ge mo commutation of forage... ...... .sccesseees b 
66 compensation 
storage. „ „%% „ „„ „% „% „6% „6% „ „% „%% „%xkꝛ⸗ „% % eee 0 „„ „„ „„es „eee 
„amount advanced to supply deficiency of emoluments... ........00.. 
„% warrant in favor of the Treasurer, viz: 


No. 1380, dated 26 July, 1882 ...... sccess cosanéecescuscdseun! EE 
4 2295 G 6 ee 0 — ves 11. 50 
50 483 40 13 oe oe 6 „ % „% „„ „% „ „% „ „„ 606 eee 6 „„ eee 481. 80 
„. % „„ „„ 60 oe cece NR 6. OO 
% 1960 “ 30 6222ꝛvꝛ• Nesse . 1. 051. 93 
“6 1909 oe os o6 66 ee@eeeese oCea2ee eeaeeeaen ©COG2GOGC COG „„ 70. 00 
“mi * « « © coccecdeseébucd ebdbiedtone eee 7.50 
„„ 953 „22 March, 1883............ odudndeusedcoeces 120. 90 
“1603 “ Wd “ * „ eet sadann hepees 776. 80 
n = — cose céecce cove veces obec 11.50 
„„ e babebese 7.00 
“fe , © ccccdisnssudiuen 3 0 pect 108. 40 
“ ccc saab eodus 14. 00 
27 By warrant No. %361, dated 31 March, 1#83 .............. 14.00 2,863.52 
Dollars 6 6 „%%% „„ „% „% „ © „e „ „„ „% „„ „ „ „6% 6% „66% %%% „ „% „% 66% „% „% „„ „6% „% „6 „ 6e 222686 eee 2. V, 201.06 


TREASURY DEPARTMENT, 
Firet Auditors Office, June 19, 1883. 


Examined and stated by Geo. Hartwell. 


TREASURY DEPARTMENT, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
October 16, 1883. 


Examined and passed by Egbert G. Bernard. 


[General custome regulations of 1874, art's 1011 and 1017.—Cof, No. El.] 


The United States in account current with J. L. collector of custome and 
disbursing agent of the Treasury for the district of Brazos de Santiago, for the month 
endiug July 31, 1882, under oficial bond dated let April, 1090. 


Dr. 
To collector’s salary 2 % „%% „%%% „%% „%%% „% „% „ „% „%% „„ „% „% „% „% S@eeeee Ceeeese „eee „ t 
col leetorꝰ: 6 6 „„ „%%% „„ „„ „% „% „% „%%% „„ „ „% % „% „% „% „% „% „%% 22266 e “ef emele eeee oeee 


* — Ee te eupply deficiency of emolument as 
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CREDIT. | 
To balance due U. S..... ... ee diene e e Seer tem bee Und nie e 00 3, 825. 20 
4, 844. 60 
. — — 
By Treasury draft No. 21640 on warrant 2076 for expenses of collecting the 4. 545. 00 

revenue, July 21, 1882. 

By am’t rec. for storage $149.00, drayage & labor, per abstract Bo 297. 60 
. « „% „ weighing and guaging..........0+ — couse cone 2. 00 
4, 844. 60 
j ͤ ͤ ͤ — 
To balance due the United Stateeees ö ee 3, 825. 20 
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UNITED STATES VS. JOHN L. HAYNES ET AL. 
{Form 23.—G. II. No. 89318, recorded Feb'y 21, 1884. } 


TREASURY DEPARTMENT, First AvupbitTor’s OFFICE, 
February 19, 1884. 


I have examined and adjusted the accounts of J. L. Haynes, collector 


= disbursing agent of the Treasury for the District of Brazos de San- 


unge. Texas, commencing Ist July, 1883, and ending 30th September, 1883, 
er official bond dated A pril Ist, 1880, and find that he is chargeable, 


Viz: : 
To balance of his account ending 30th June, 1883, per report No. 89193.... 8395. 21 
„ warrant on the Treasurer, viz: 
% No. 2176, dated July th, I 00... cece coc coce socees os cece wee 4,251.00 
W 2501, OR EE aR A PO AEE 4, 350, 00 
„ ß s000 cothéqcudivadsee teskematas 4, 109, 00 
0 amount refunded by Geo. Lowe U 30. 00 
received from services of officers on vessels.................- 21. 00 
* ” 8 ſor labor, drayage, and storage: 
. . ee e ee Goes EE 
Labor and dray age. a6 60 06 beQd ̃ . bbpecesces.. BET 
———- 255.90 
Deals 2000 ccccesccce es see 6000 vind e e e Ge eee a t oA 13, 412. 21 


I also find he is entitled to credit, viz: 
By balance of his account ending ——, 183 , per report No.— 


„payments to inspectors, weighers, guagers, ‘and measur ers. 5, 403, 30 
0 disbursements on account contingent expenses. 49. 28 
és * public warehonses.......... — 93. 10 
6 ies 33 ——— cdcces ce O6ESSS Cobbs cece SeCe Sten ve 375. 00 
% compensation from Storage ...... 2.2... ce cee ccc ees cowces cocces cee ‘eee 145. 90 
„ amount advanced to supply deficiency of emoluments................ 1, 449. 00 
0 warrant No. 12:35, dated 29 Sept., — 6beeres pees cces $176. 40 176. 40 
“6 00 12400, 1 0 „„... T 1 21. WW 21. 00 
“ 0 „„ OS „eee tees eee cscs eee eee 2. 20 
40 44 „„ r - ‘eudece séantstenonente sscoveie ics 30. 00 
% commutation of forag e wens cceens cobs esedundn 356. 50 
% balance due the United ae — sece cocees cone esses 5, 284. 53 

2 000006 00s 0000s cece cece ve — odnecces —— nee 13, 412. 21 


As appears from the statement and vouchers herewith transmitted for 
the decision of the Commissioner of Customs thereon. 
$5,284.53. ] R. M. REYNOL ns, 
First Auditor. 


To the COMMISSIONER OF CUSTOMS. 


OFFICE OF THE COMMISSIONER OF CUSTOMS. 


I admit and certify the above balance, this first day of March, 1884. 
H. C. Jonxsox, 
Commissioner of Customs. 


To the REGISTER OF THE TREASURY. 
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UNITED STATES VS. JOHN L. HAYNES ET AL. 
[First Auditors Office, Form 23. 
E „J. L. Haynes, and td SS 
easury, for the district of Brazos de Santiago, wn ten 1 let July, 1 and ending 
30th September, 1883, under oficial bond, dated April let, 1890. 
Dr. Cr. 
in 4 
To balance of bis account, ending 30th | By payments to inspectors, weighers, 
June, ets ae report No. — $395. 31 2 —— measurers...........--.| $5, 40.30 
To Na Tr ‘eon | By — — account contin- aw 
o. ' expenses „„ „%%% %% „ „% „% „% „% „% „ „„ „ „ „ „ 
er eee 4. 251. 00 By disbucsemenis on account public 
No 2 — dated Ang. 28, 1088 4. 250. 00 warehouses eeeree @eee eee eeeen ees eeeenee 93. 10 
Sept. .. | 4, 100. 00 By salary as ¢ ——— 225 375. 00 
To amount — 3 — forage. ..........- we 356. 50 
neers on vessels ..........00.24.-00- 21.00 | ‘* compensation for storage........... 145. 90 
To — — fur labor, drayage, „amount advanced to supply defi- 

& storage: ciency of emoluments..... 3 --| 1,440.00 
Actual storage $245. 90 By warrant in favor of the 
Labor and drayage ....... 110. 00 | Treasurer, No. 1235, 

ee 255. 90 i 29 Sep., 1883 *@eeeverse eeeeseee $176. 40 
To amount — by Geo. Lowe. we 30.00 | By warrant in favor of the 
SE te A EP BG te Ba 13,412.21 | “Treasurer, No. 1240, dated 
6. 21. 00 
* || By warrant in favor of the 
Treasurer, No. , 


18 Nev., 1. „ 30. 00 


— 255.60 
Balance due the United States.. 5,284. 53 


; 
i 
i 
! 


13, 412. 21 13, 412. 21 
Balance due United States per above statement — be delnetestacens 95, 284. 53 
his statement... .... 2.2... cece cecece scenes 608. 42 
Difference arising thuhun sss oésece 4, 586. 11 
Storage overcharged to boch Sept. SEED. ccccesses ee ebe capes $516. 90 
Warrant No. 2759, herein charged, not cred. by him........ bees wien 4, 100. 00 
4, 625. 90 
Leas deposited Sept. 30, 1882, credit on adjustment — 1 qr. , and not oun. 0 
Lens deposited Sept. 30, 1882, ; credit on adjustment: per 3 qr. &. and not al 


39. 79 
———— 4,586.11 


Teeasury DeraRgtTMEnt, Finest Aupitor’s Orrs. 
Feb'y 18, 1884. 
Examined and stated by 
Geo. Hamme. 
‘ Treasury DerartMest, Orrice or Commissioxer or Customs, 
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UNITED STATES VS. JOHN L. HAYNES ET AL. 
62 {Form No. 23 (23). G.H. No. 90,330. Recorded April 1¢, 1884.) 


TREASURY DEPARTMENT, 


First Auprron's OFFICE, 


April 15th, 1884. 


I have examined and adjusted the accounts of J. L. Haynes, collector 
and disbursing agent of the Treasury for the district of Brazos de San- 
tiago, Texas, commencing 1st October, 1883, and ending 31 December, 
1883, under official bond dated April 1st, 1880, and find that he is charge- 


able, v': 

To balance his account ending 30th September, 18 . $5, 284. 53 
15 , Warrant on the Treasury, viz, } No. 2970, dated October 13th, 1883.... „240. 00 

„ „% 3270, „ Nov. 16th, 1883 ....... , 109. 00 
“6 (é 66 66 66 be sé 3671, 40 Dee. 2th, 1823 pe Raa Maas ‘ 108. 00 
0 amonnt received from weighing, guaging, and measuring fees. ...... 1.00 
4: * for labor, drayage, and storage, actual stor- 
F ones ceccce cocasense te sscuseeeses - $126. 80 
Labor and drayage........-......- — caee — 80. 60 
207. 40 
Zr 17, 951. 93 
—— —————_— 
I also find that he is entitled to credit, viz: 

By payments to inspectors, weighers, guazers, and measurers .......... $7, 994. 
disbursements for rents cone cceces cecces 641. 25 
” oe on account contingent expenses 104, 31 
0 * 12 * public wareho uses — 51. 00 
eee eee eee ee de e Ones 375. 00 
4% commutation of ſo rage — sees sede coeese cece 546. 50 
* * eee ee eee eee 00 126. 80 
% amount advanced to supply deficiency of emoluments ............-. 2, 126, 00 
4% warrant No. 345, dated 30 November 111. 80 
- “ M f ED heck cbbede sebbed cdeced buenet bebe 34, 00 
1 2 „1165, 31 December ieee e ee 1. 00 
es 6 Sn. % SE i. ccncd cothabsncoedsabsbesecdoeus 75. 10 
“ balance due the United State ee cee e ne cece cece 5, 764. 27 

e 817, 951. 93 
S ———— ——— 


As appears from the statement and vouchers herewith transmitted for 


the decision of the Commissioner of Customs thereon. 


R. M. REYNOoLDs, 


First Auditor. 


$5,764.27. | 


To the CoMMISSIONER OF CUSTOMS. 


OFFICE 


E OF THE COMMISSIONER OF CUSTOMS. 


I admit and certify the above balance, this twentieth day May, 1884. 


H. C. Jonmnson, 


Commissioner of Customs. 


To the ReGIsTeER OF THE TREASURY. 
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UNITED STATES vs. JOHN L. HAYNES ET AL. 1 


1 63 [Firet Auditor's Office. Form 25.) 


j 

7 Expenses of collecting the reven stoms.—J. 3 — An 
x of the 9 ————— Santiago, Pepe ye Sp agen sper yon 
: 5 A , 1683, under oficial bond dated let April, 1 in account 

13 * ° 


To balance of his account ending 287 R 2 
4, 
4, 


* , warrant the Treasary, 13, 1883 „„ „„ „„ ge „ 
* * * Nov. 16, 1 ũd̃ṽsokol se 


4 ve vas 0 0 oe 0 py “ Dec. 27, 7c 
„ amount * ſor labor. drayage, and storage : 
ctual storage 6 6 „% „%%% % „% „%% „%%% % % % % %% % „% „%%% %%% „%%% % „% „% „ „% „%% 66% „„ „ „%„%„%0»„ 9126, 80 


A 
Labor and drayage. „„ „%% „%% %% % „% %%ꝗ% %%% % % % „% % % % % % „% „% „ „% „ „% „% „%% %% „% „% „% „% „%% „ „%%% „%% %% „% % %% % % „ % %% %6„„ „ 00 


„amount received for weighing, gun ging. and measuring f. 


* 


i 
| 


„ balance due the United States per above statement 5, 
™ his sta statement 6 5 „%% „0 6 %% 22 1. 


| Ww tN 21 1. herein — pe redited by hi $4, 108. 00 

: arran 1 E Ee 141416313. 
heretoſore overcharged b yb im. 22 er —＋6 u !⁴] n õ c 555552„6„6 „4 516. 90 

- this quarter eeeee 6 „ 6 %%ůñĩh ͥ /Wgã „4 „44 26 „„ „„ % „% » ee 38. 60 


Leas amonnt deposited Sept. 30, 1882, not cha bestes ebe 1. 80 
** salary for Dec., 1883, not charged by — „n 3 2 2 


H 
2 
2 
2 


B ments to inspectors, guagers, and measurers itecee-e--es — sae 
= * isburecmente for revenue-boats, rents ——— .⁊ V 24 ˙* --| 641.25 
_— 9 on account — — expenses... —— —— KR ... 2222 104. 31 
" 2 ; 2 “= * pa ges. „ 6 %% „ „6% „% % „% % „% „%% „%%% „%% „%% „„ „%% 66% „%%% „666% „ „ „6 „46% 2 P+ 
“ — of — varcememe 544 50 
for at storage. . “eee „ „„ „% „% „% „% „ eee „%% „% „ „„%. 83 „ „„ „ „% „„ „% „ „ 6 6 „„ „„ „ „„ „% +0667 126. 60 
amount advanced to au sly deficiency of emolumen enonenimadtocdesnesss — 2136, 
„ warrant in favor of the reasurer, No. 345, dated 30 Nov. r 111. 80 
* - * = = - 1100, * 31 Dec., 1 eeeoeoeoon ec eeees eae 34. 00 
= -_ = = “ * = - 1165, * al - 1883 „„ „ „ „% „ „„ „% „ „% „ „„ „„ „„ „% „„ „ „„ 1. 00 
0 * = 5 * 5 - 1816, - — = 6 % „%%% „% „% „% „% „% „% 6 „„ „% 6 „66% 66% 66% 6% „„ „% „„ „% 75. 10 
+ balance due the United States 400 eee eee een 
D „ „ „„ eee „ „„ „ 6 „„ 606 „ „ 66 „% „ 6 „ „„ 66 6„ „ „„ „ „%% O % 17, 051. 98 
Treasury DerarTMeEst, Finet 2 Orrics, 
| Examined and stated by : 
. Gro. Hany. 
1 Treasury DaraRTMent, 
OFFICK OF THE COMMISSIONER OF oy 
& Examined and passed by * 
| Eopert G. Banx ann. 
. 
, 


44 UNITED STATES vs. JOHN IL. HAYNES ET AL. 


64 [Cat. No. 81.—General customs regulations of 1874, Arts. 1011 and 1817.) 


The United in account current with J. L. Haynes, collector of custome and disbursing 
agent of the Treasury for the district of Brazos de Santiago, for the month ending Octo- 
ber 31st, 1883, under official bond dated April 1, 1880. 


Dr. 
To amount paid inspectors, weighers, and guagers per abstract No . . $2, 678. 20 
nnn eee 185. 50 
„ cavescccccce ccdccces ccoccenscosoceccecoceceoeeuenes seceecessocecceseecnscocees: 641. 25 
* amount paid on account — — 2—— covcccccoccosccesescesss — — 
•————yV Al]? e õõy ö ê hh 7 
2 deposited on 1 — drayage, and laboa rr 79. 50 
* oy oa — emolument account to supply deticiency of ‘emoluments, per De. 
r . . . . 701. 00 
* —— due the United 2 ? ].. ... 4, 764.76 
$9, 116. 32 
Cr. 
balance due the United States from last accuauulnnnnnnn scence socececceces $608, 42 
Treasury draft N. ©. 26732 on warrant No. 2759. . 4, 109. 00 
26946 ‘ 270 for expenses : of ‘collecting the revenue, Oct. 
ccc . 4, 242. 00 
By amount received for storage, 46.90, drayage, and labor, per abstract No 65. 90 
* weighing and ——— . —-— — 1. 00 
#9, 116. 32 


Port of Brownsville. Texas, October 31, 1883. 


J. L. Harsns, 
Collector and Disbursing Agent. 
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UNITED STATES VS. JOHN 1. HAYNES BF AL. 
(G. H., No. 90873. 1884. Recorded July 31, 1984.) 


TREASURY DEPARTMENT, 
First Auprror’s OFFICE, 
July 19, 1884. 

I have examined and adjusted the ‘accounts of J. L. Haynes, collector 
and disbursing agent of the Treasury for the district of Brazos de San- 
tiago, Texas, commencing Ist January, 1884, and ending 8th June, 1884, 
under official bond dated Ist April, 1880, and find that he is is chargeable, 


Viz: 


To balance of his account ending 31st December, 1 O68, per sepee’ Mo, S5000 SS Caer 
a | Warrant on the Treasury, viz: No. 162, dated "January 18, 1 3, 871. 00 


4 oe e — on 16, 1080 
0 — received for weighing, gauging, and measuring fees............ 
7 — hy of o — in charge of ue s 
- * a draya storage, actual storage, 
labor and drayage, $51.40 ....... ats os couccestes Bt NE TE ato 1 
| Dollars 13, 697. or 
1 — 
I also find that he is entitled to credit, vis: 
By payments to ——— weighers, e. and measurers ..... 22 — 2288 
* diabarrements ſor rents — 2222 2 woe cogeces «%%6 6 cocsce 5008s „ 1,141.96 
on account contingent expenses. eee 9 GaN 
os * „ „% public warehonses.......... . —— 92, 
„ gulary as colleetouueõeruõrr rr 2. „% ~ aN 
. commutation of — — cove ecce cocces teceue sasossshass —— = 
„% amount . to to anppiy deficiency of — 2, 142. 
„ warrant No. 586, dated February, 18ùù)h) 0000 ceeces oe 96. 
40 40 29th March, 1784 66e 6 „e „„ „„ „„es 0. 
. oe 40 145 ee ee 0 1884 2696 „ „„ö% +00 See „„ „%% „„ © eeeee „ „ „% eee 7. 
“ 40 “6 2050, 66 0 40 18840 6 6666 „ „ „ 60„ 60 9 6 „„ „ 6 000 . 
9 ee 06 2084, 50 0 oe 1884 eeeeee coeeeee e@eoee ©8080 ©0828 „ „% „% „%%% 7. 
ee os 40 3091, 90 0 66 1584 „„ „„ eee e002 ©2686 17. 
2 ee 20 504, 66 14th June, 1884 6 „ „„ „%%% „„er 66 „ „„ „„ „ eeeeeeed 12% 
ee balance due the United States „„ ea „„ „„ „% „% „„ „% „% „% „„ se 6@ @eee „eee „eee see 655. 
Dollars 13, 697. 07 


As appears from the statement and vouchers herewith transmitted for 
the decision of the Commissioner of Customs thereon. 


R. M. Rxrxor ns, 
First Auditor [12,901.47]. 


$655.80. ] 
To the CoMMISSIONER OF Customs. 


OFFICE OF THE COMMISSIONER OF CUSTOMS. 


I admit and certify the above balance, this twenty-second day of A. 
gust, 1884. | 
0 H. C. JoHnson, 
Commissioner of 
To the REGISTER OF THE TREASURY. 
23301— 


, ee ee 
9 ae n 1 * 
* ts 2 — 


9 


. Expenses of collecting the revenue from customs—J, L. Haynes, collector and — 


— EN ee en 


—— —U„ñʒ 


— . 2 —E— — 


— 


50 


71 First Auditor's office, Form 25. 


UNITED STATES YS. JONN L. HAYNES ET AL. 


agent of the Treasury for the district of Brazos de Santiago, Texas, commencing first 
January, 1884, and ending &th June, Ie, under official bond, dated April let, 180, in 
account with the United States. 


Ds. 


To balance of bis account ending 31st Dec., 1883, > per rt No. 00 $5, 764. 27 
‘* warrant on the Treasury, viz: No. 162, dated an y 18, 1686ũũ / 3, 871. 00 
ts 513 Feby. nme .. 3,922.00 
„ amount received from services of officers in charge of R. R. iron R. J. 17. 50 
os bor, drayage, and storage: 
actual Ee ee 
labor and drayage....... C 51. 40 R. J 
60 ' weighing, guaging, and measuring fees...........2.-0+++0- R. J 14. £0 
Dollars. | 13, 697. 07 
=—__—_—o— 
Balance due the United States per above stato ment sees ———— 435. 80 
collector 1 e — “k... 7—9%⅜ Z... 2. 71 
6358. 51 
Difference arising thus: — — 
Storage commutation heretofore overcharged ——nꝛ 50 
- commutation overcharged since Dec. 3 93.40 | 
Deposit May 27, June 27, 1884, charged, fur which — has not i been received. 21. 20 
670. 10 ö 
Less — r Sept. 30, 1884, credited in adjustment of ac. for let qr., 1883, not 
charged by hamõ᷑mw᷑mw᷑nnn eG. 3ũ2nã A 22. 11.50 
— — 658. 52 
Cr. | 
yments pany — weighers, guagors, and a ccccccccccccse | $7,916.40 
ny Gisbursements . 6 %% „ „„ „„ „„ „ „% „% „% „% „ „% 6% „% „% 6 „ „„ „% „ „% eee „„ „% „„ „ „ „ eeeee = 
on account contingent expenses............. ä — 
1 1 public warehouse eee — 92. 60 
os salary of SSCSCSSSSSSSSSSSSSSSSSSSSSSESOEOSSOSC e „ „ „„ „ „ „ „ „ 6 „„ „„ „%%% „%% „% „%%% „%%% % „% „% „% %%% % „ ee 660. 37 
„ commutation of forage........ . R —— — 330. 60 
90 * ſor storage „6 % % % G „% „% „% „% „%%% „„ „% „% „„ „% eee 666 „„ „%% % „„ „% „% „% „% „% %% 6 „ „ 666% „„ „ee oe eeeeee 73. 90 
„% amount advanced to supply deficiency of emolaments.............. W. 2222, 102. 60 
0 warrant in favor of {the Treasury, viz: No. 586, dated 29 Feb’y, 1884.......... es eee. 26. 20 
2 5 „ „% 104, SI Me’h, 1886. eeccesece eco 60. 40 
50 a * 15 7 = ” - 21 1479, * W 000 6 266 „ „% %%%%%%„%„6 „4% 7.00 
ie iy) “6 of 8 6 oe oe oe +6 2050, 6 31 60 1884 n. r 25. 10 
* „„ 1 Qe ae fi eee eee pecoose 17. 50 
* e cdccscocccccssccse: 12. 70 
ee Balance due the United States — — ——— ———— ec 655. 80 
Dollars. | 13, 607. r 
TREASURY DEPARTMENT, 
Finer Aunrron's Orvice, 
July 19, 1884. 
Examined and stated by 
Gro. Hagtwe.t. 
Treasury DEraRTMERT, 
OFFICE OF COMMISSIONER OF — me 1 
Exam ed and pasecd by : 


Ecnert G. BaRXarv. 
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[Cat. No 81 general custom regulations of 1874, art. 1011 and 1617.) 
of 


The United States in account current with J. D. ee 


agent of the Treasury for the district of Brazoe 
ary, 1884, under bond, dated 1st April, 1880. 


sara saith 2 — andtee foeee 


Dr. * 
— — weighers, and gua ger, per abetract No. 
„ comma 


— — 
% collectors’ salary for December, 1883 


2. ees 


3 emolument accouut to supply deficiency of emoluments per 
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To balance dne the . ðͤ v 


— ——— ͤ — 
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| 90, 973. 66 | 


Cr. 


balance due the United States from last accounnee 
Treasury draft No. 27673 on warrant 2 2 — — — — 


. 
162 
* e- for storage, 249, dr ee 


0. 


Port of Brownsville Teras, January 31. 1884. 
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UNITED STATES VS. JOHN L. HAYNES ET AL. * 
84 [Form 23.—G. H. No. 92120. Recorded January 20, 1008. 


TREASURY DEPARTMENT, First Auprron's 

January 19th, 1885. 

I have examined and adjusted the accounts of J. L. Haynes, collector 
and disbursing agent of the Treaguty for the district of Brazos de 

Texas, su 1 to %@ ending 8th Junc, 1884, under official 


dated April Ist, 1880, and find he is chargeable, vis: 
To balance of his account ending 8th June, 1884, per report No. 90873 ...... 9655. 80 
: 8 Dollare 665. 80 
I also find that he is entitled to credit, viz: — 
By warrant No. 1434, dated 30 June, 18860 614. 90 
= * 1 .es — - 7.00 
— 21.20 
Balance due the United Sta: es eee eee 634. 60 
Dollars 655.80 


As appears from the statement and vouchers herewith transmitted for the 
decision of the Commissioner of Customs thereon. 
$634.60. } R. M. Reynowps, Firet Auditor. 


To the ComMISSIONER oF CUSTOMS. 


OFFICE OF THE COMMISSIONER OF CUSTOMS. 
I admit and certify the above balance this 2Ist day of January, 1885. 
H. A. Lockwoop, 
Acting Commiasioner of Customs. 
To the REGISTER OF THE TRFASURY. 
85 | First Auditor's Office. Form 25.) 


Expenses of collecting the rerenne from customs. J. L. Haynes. collector and 
agent of the Treasury for the district of Brazoe de 22 commencing su 
to ac. 188 „ and ending 8th June, 1884, under oficial dated let April, Ie, in ac- 
count with the United States. 


— — — Pm: —— —ñäE4ä —ẽ — — —— - m— — ͥ 


Du. f Cr. 
i ' i 
To balance bis account ending 8th June, } By warrant in favor of the Treasurer, | 

1884, per report No. 9087 9655.80 vis. No. 1634, dated 3uth June, 1884....| $11.20 

| By warrant in favor of the Treasurer, | 
} viz, No. 2115. dated doth June. 18 oer 7.0 
' due the United States Be 
——_——_— —— 
Dollareeeeeee. covees 655. 80 G35. 80 


arising thua 

Tostoragecom on aver- | 

E : 

July I. 1882, to June u, 1884. 9648. 90 ) 
lees 30. 


Tunastar DErartTuext, Finger Acvitor’s Orrice, Jan y 19th, 1886. 


Examined and stated bs— Guo. Haren 
Tur ascar DerartTNuest, ‘ 
OFFICE OF THE COMMISSIONER or Ccstoms, Jenuary ue. 1806. 

Bupantned ent possed tp Eossat G. Nana. 


60 UNITED STATES vs. JOHN 1. HAYNES ET AL. 
86 S. A. J.] Exninrr B. 


UsitTeEp STATES OF AMERICA, 
A. M.] TREASURY DEPARTMENT, 
May 20th, 1885. 


Pursuant to section 882 of the Revised Statutes, I hereby certify that 
the annexed is a true copy of the bond of John L. Haynes, as collector of 
customs for the district of Brazos de Santiago, in the State of Texas, bear- 
ing date the 1st day of April, one thousand eight hundred and eighty, the 
original of which is on file in this Department. 

In witness whereof I have hereunto set my hand and caused the seal 
of the Treasury Department to be affixed on the day and year first above 
written. | 

[SEAL. ] D. MANNING, 

Secretary of the Treasury. 


Bond of J. I. Haynes, collector of customs.— Filed Nov. 9th, 1885. 


Know all men by these presents, that we, John L. Haynes as principal, 
and Mifflin Kennedy, Richard King, and Francisco Yturrid, as sureties, 
are held and firmly bound unto the United States of America in the full 


aud — sum of thirty thousand dollars, money of the United States; to 
e 


which — well and truly to be made, we bind ourselves, jointly and 
severally, our joint and several heirs, executors and administrators, firmly 


by these presents, sealed with our seals, and dated this first day of April, 
in the year one thousand eight hundred and eighty. 
87 The condition of the foregoing obligation is such, that whereas the 
President of the United States hath, pursuant to law, appointed the 
said John L. Haynes to the office of collector of customs for the district 
of Brazos de Santiago, in the State of Texas: 

Now, therefore, if the said John L. Haynes has faithfully and truly ex- 
ecuted and discharged, and shall continue truly and faithfully to execute 
and discharge, all the duties of said office according to law, then the above 
obligation to be void and of none effect, otherwise it shall abide and re- 
main in full force and virtue. 


JoHN L. HAYNEs. SEAL. 
MIFFLIN KENNEDY. [SEAL. 
RicHarp KING. SEAL. 


Francisco YTURRID. [SEAL 
In presence of: 
EUBIN HOLBEIN. 
FERDINAND SEIBERT. 
JESSEE DENNETT. 


Oath. 


(20th section act March 2, 1799. } 


I, John L. Haynes, having been appointed to the office of collector of 
customs for the district of Brazos de Santiago, in the State of Texas, do 
solemnly, sincerely, and truly swear that I will diligently and faithfully 
execute the duties of the office 


of collector of customs, and will use the 


? . 

e 2 
* 1 =. 
. 


imposed by the laws of the United States. I further swear that I will 
port the Constitution of the United States. me 


Jonx L. Hayxes. 
Sworn to and subscribed this 17th day of April, 1880, before me. 
Witness my hand and seal. j 
[COUNTY COURT SEAL.] [seaL.] James M. Haynes, 
County Judge Cameron County, Texas. 


88 {Act July 2. 1862.) 


I, John L. Haynes, do solem’ly swear that I have never voluntaril 
borne arms against the United States since I have been a citizen ; 
that I have voluntarily given no aid, countenance, counsel, or en- 
couragement to persons engaged in armed hostility thereto; that I have 
neither sought nor accepted nor attempted to exercise the functions of any 
office whatever under any authority So authority in hostility to 
the United States; that I have not yielded a voluntary support to any pre- 
tended government, authority, power, or constitution within the United 
States, hostile or inimical thereto. 

And I do further swear that to the best of my oe ability 
I will support and defend the Constitution of the United 
all enemies, foreign and domestic ; that I will bear true faith and al 
to the same; that I take this obligation freely, without any mental reser- 


vation or purpose of evasion; and that I will well and faithfully de- 


charge the duties the duties of the office on which I am about to enter. 
So help me God. 
Jonx L. HayNes. 


Sworn to and subscribed before me this seventeenth day of April, A. D. 
1880. e 
[COUNTY COURT SEAL. | Jaun M. Haynes, 
County Judge, Cameron County, Texas. 


89 I, I. J. Parker, clerk of the United States district court, western 
district of Texas, at Brownsville, do hereby certify that James M, 
Haynes, county judge of Cameron County, Texas, who administered the 


within oaths, was at the time of doing so duly authorized to administer * 


the same, and that full fait’? and credit are due to his official attestations. 
In testimony whereof I have hereto set my hand and affixed the seal 


of the II. S. district court, W. D. of Texas, at Brown’ville, the 17th dax 


of April, A. D. 1880. 


) 
J. J. PankeEr, 
(Teetera dietriet of exes)’ Clerk L. &. District Court, W. B. Texas, 
at Brownsville, 


By Jesse Dexnett, 


OrFice or Col A. cron OF Tax, 
Cameron County, Texas. 


I, James A. Browne, tax collector of Cameron 
by certify that Richard King, uf Nueces County, has 
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in this eounty the the following real estate, situated in this county, to wit : 
14,760 acres of land in the tract originally granted to José Salvador de 
la Garza; 129,516 acres of land in the tract originally granted to Juan 
Nepomacino Cavazos. Value of the above-described property, $47,687. 

Witness my hand and official seal in the city of Brownsville, 
90 this 15th day of April, A. D. 1880. 

JAMES A. BROWNER, 

Tax Collector of Cameron Co. 


Affidavit of sureties on official bond. 


STATE OF TEXAS, 
_ County of Nueces, 88: 

Personally appeared Richard King, who, being duly sworn, says that 
he is one of the sureties mentioned in the official bond of John L. Haynes, 
collector of customs for the district of Brazos de Santiago, in the State of 
Texas, dated April 1, 1880; that he isa householder in Nueces County 
and State of Texas; that he is by occupation a farmer and stock-raiser, 
for years and months last past doing business at Rancho Santa Gertrude, 
in Nueces County, Texas; that he is now worth the sum of 830,000 
over and above all debts and liabilities which he owes or has incurred, ex- 
clusive of property exempt from execution ; that he owns personal property 
worth 830,000 Pu, consisting of (1) real estate and other property as 
shown by the assessment roll of Cameron and Hidalgo Counties, Texas; 
that he is liable as surety on other bonds, but not in the district aforesaid, 
nor does the penalty or property of such other bonds effect his property in 
the above counties, and that he is worth ($30,000) thirty thousand dollars 
over and above the penalties attached to this and all other bonds. 


[Collector of taxes. 
Cameron County. | 


(Signed) RicHarpD KIna. 
91 Sworn and subscribed to before this thirteenth day of April, 
A. D. 1880. 
6 Patrick McDonovau, 


Clerk District Court N. Co., Texas. 
By REUnIX HoLnEM, Deputy. 


Tax collectors certificate. 


OFFICE COLLECTOR OF TAXEs, 
Cameron County, Texas. 

I, James A. Browne, collector of taxes of Cameron County, Texas, do 
hereby certify that Mifflin Kennedy, of Nueces County, Texas, has ren- 
dered for taxes in this county the following real estate, situated in this 
county, to wit: 

22,140 acres of land in the tract originally granted to J. Gomez. 

44,280 acres of land in the tract originally granted to Juan N. Garza. 
u. ——ç acres of land in the tract originally granted to José Salvador de 

arra. 

Value of the above described property, $27,642. 

Witness my hand and official seal in the city of Brownsville, this 15th 
day of April, A. D. 1880. 


Neuces County, Texas.] 


JAMES A. BROWNE, 
Tax Collector of Cameron Co. 
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12 [Forum 20.) 5 
3 TrEasuRY DEPARTMENT, 
: OFFICE OF COMMISSIUNER OF CUSTOMS. 
. Adarit. for surgties on official bond. 
STATE OF TEXAS, 
County of Nueces, ss: 
: Personally appeared Mifflin Kennedy, who, being duly sworn, says that 
| he ie one of thesureties mentioned in the official bond of John L. Haynes, 


cullector of customs for the district of Brazos de Santiago, in in the State 
of Texas, dated April 1, 1880; that he is a householder in Nueces County 
and State of Texas; that he is by occupation a farmer and stock-raiser, 
for years and months last past doing business at Rancho de la . 
in Nueces County, Texas, and residing at Rancho de la Laurelles, in Nue- 
ces County, Texas; that he is now worth the sum of thirty thousand doll 
lars ($30, ), over and above all debts and liabilities which he o ws 
ee — of property = is exempt from 27 
t owns personal property wort 000 % consisting of (1 
estate and other property 3 by the — roll of Fe domes 3 
County, Texas; that he is liable as surety on other bonds, but not in the 
district aforesaid, nor does the penalty or property of such other bonds ei- 
fect his property in the above county ; and that he is worth ($30,000) thirty 
thousand dollars over and above the penalty attached to this and all other 


a. 
— 


. bonds. 
* (Sigued) Mirrlix KENNEDY. 
Sworn to and subscribed before me this thirteenth day of April, A. D. 
1880. 
Patrick McDoxoucH 
ö CPk County Court N. Co., Teras. 
By Revsin Houser, Deputy. 
93 Form Ne. 20.] 


TREASURY DEPARTMENT, 
OFFICE OF COMMISSIONER ‘OF CusTOMS. 


Affidavit of sureties on oficial bond. 
STATE OF TEXAS, 
- County of Cameron, ss: : 
~ io Personally appeared Francisco Yturria, who, bei sworn, says he 
is one of the — mentioned in the official boad of ; L. 8 
1 collector of customs for the district of Brazos de Santiago, Texas, 1 
5 April 1st, 1880; that he is a householder in the city of Brownaville, ee 
J of Texas; that he is by occupation 1 
1 and months last 
County, in Texas ; that 7 
all and liabilities which he owes or has exclusive of prop- 
erty exempt from execution; that he owns personal property worth $ 


Soot 2 owe, j 
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consisting of (1) merchandise, stock, cattle, and horses in said county of 
Cameron, Texas, and real estate worth $ „ described as follows : (2) 
13,284 acres of land in the grant to Juan Nepomeco Cavazos, situated in 
Cameron County ; 2,000 acres of land in grant to Yanacis Trevino, in 
said county ; and city property as follows : Lot 13, block 63; lot 3 of 1, 
in block 63; half lots 485, block 59; lots 4 & 5, block 61; and lot 3 in 
lot 92, city of Brownsville. 

Total assessed value $27,163, and on no other bonds except for justice 
of the peace, and one for notary public, amounting to, say, $1,000. 


(Signed) | Francisco YTURRIA. 
Sworn to and subscribed before me this 17th day of April, A. D. 1880. 
DISTRICT COURT | F. J. PARKER, 
SEAL w. D. TEXAS. Clerk L. S. District Court 


. D. T., at Brownsville, 
By JEssEE DENNETT, 


Deputy. 


94 Certificate of clerk L. S. district court at Brownsville, Texas. 


TRE U. S. or AMERICA, 
Western District of Texas, at Brownsville, in said district, 8: 

I hereby certify that Mifflin Kennedy, Richard King, and Francisco 
Yturria, the sureties in the within bond, are personally known to me, that, 
they are citizens of the United States, and residents of this, Cameron and 
* . and that they are good and sufficient to pay the penalty 
of said bond. 


SEAL OF THE v. s. DIS- ) F. J. PARKER, 
TRICT COURT, WESTERN CV L. S. District Court 
DISTRICT TEXAS. f W. D. T., at Brownsville, 


By JEssEE BENNETT, 


(Endorsed :) “Official bond John L. Haynes, collector of customs, Bra- 
— de Santiago. Amount of bond 830,000. Date of bond April 1, 
1880. i 

Treasury De ent, Commissioner of Customs, April 30th, 1880. 
The within bond is hereby approved. H. C. Johnson, commissioner of 
customs. Exhibit B. Filed Nov. th, 1885. W. C. Robards, clerk, 
by D. West, deputy. 


95 Defſendant's answer io amended petition—Filed Nov. 9, 1885. 
In U. S. circuit court, western district of Texas, at San Antonio, Texas. 
THE Unitep SratTeEs 
vo. * 210. 
Jonx L. HAYNES ET AL. 
Now comes the defendants, by their attorneys, and deny the allegation 


of indebtedness in plaintiff’s petition contained ; and of this they pat them- 
‘selves upon the country. : 


. *— Filed November 9th, 1885. W. C. Robards, clerk, by D. West, 


States, 
Johnson, and announc’d ready for and filed na 


. = ie 
＋ 
© 


is entitled by law to retain the sum sued for, $634.40, which he 
retained, and which item plaintiff claims is overcharge on storage. 
Wherefore defendant prays judgment and for costs. N 
Oopkx, Oepex & Jonson, : 


° Attorneys for J 


* — No. 210. The United States vs. J. L. Haynes eo al. 
Filed November 9, 1885. W. C. Robards, clerk, by D. West, depaty. 


96 Waiver of jury.—Filed Nov. 9, 1885. 
U. S. C. court. 


Unrrep STaTes 
vs. No. 210. 
Joux L. HAYNES ET AL. 


It is hereby stipulated by and between the counsel in the sbove-entitled  * 


cause that a jury is waived, and all matters, as well of fact as of law, shall 
bo passed open by heeuien = 


Endorsed :) United States vs. J. L. Haynes et al. No. 210. Waiver 


deputy. 
97 | Judgment. 
| THursDay, December 3d, 1885. 
Tun Unsrrep Srates 
|e 210. 


vs. 
Joun L. Haynes, Mirriinc Kexnepy, 
Mrs. Richard King, Francisco Y turria. 


This cause on to be heard this 27th day of November, A. D. 


1 Rudolph Kleberg, who prosecutes the of the United 


writing waiving a jury, and submitted the issues of fact as as of law 
to the court. 


And the court having heard all the evidence dere and argument of 
counrel, after full consideration, is of the opinion that the law the facts 


are with the defendants. 


Wherefore it is ordered, adjudged, and decreed by the court that the 


* 


United States take nothing herein, and that — — 
hereof, to which judgment of the court the plaintiff s counsel ia 


open court, and gave notice of an application for a writ of error. 
23301—5 
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UNITED STATES vs. JOHN L. HAYNES Er AL. 
98 Bill of exception.—Filed Nov. 27, 1885. 


UNITED SiArxs. 
vo. No. 210. 
-Joun L. HAYNES Er AL. 


Be it remembered that on this 27th day of November, A. D. 1885, this 
‘cause coming on for trial, and the plaintiff and defendants having waived 
‘a jury, in writing, and submitted to the court the issues of fact as well as 
of law to the court, and the plaintiff having offered in evidence first a cer- 
tified copy of the aforesaid bond of Haynes, the defendant (see Exhibit 
B), and a certified Treasury transcrip’ of the accounts of the said Haynes 
with the Government (see Exhibit A), and upon the submission of the 
above evidence plaintiff, by atturney, moved the court to render judgment 
in her favor for the sum of six hundred and thirty-four p dollars with 

interest, &c. 

And thereupon the court, after fully examining the evidence and the 
law and argument of counsel, is of the — that the law of the case is 
with the defendants, and considered, adju ged, and decreed that the plaintiff 
take nothing by reason of this suit, to all of which the plaintiff, by her 
attorney, excepts, and gives notice of appeal in open court, and now 

99 here tenders this his bill of exception in open cuurt, which is now 
here gran: ed and signed in open court. 

| | . E. B. Turner, 
Judge. 


_ (Endorsed): No. 210. United States vs. John L. Haynes. Bill of ex- 
ception. Filed Nov. 27, 1885. W. C. Robards, cl’k, by D. West, dep- 
uty. 


100 Clerk’s certificate. 


I, W. C. Robards, clerk of the circuit court of the United States for the 
western district of Texas at San Antonio, in said district, do hereby certify 
that the foregoing one hundred and pages of writing contains a 
full, true, and correct transcript of all the proceedings had at the regular 
November term, A. D. 1885, of said circuit court in the case of the United 
States against John L. Haynes, collector of customs of the district of 
Brazos de Santiago, Texas, on his official bond as collector aforesaid, dated 
Ist April, 1880, and his sureties on said bond, Mrs, Richard King, Mifflin 
Kennedy, and Francisco Yturria, said cause being number 210 on the 
docket of said court. Ww | 

In testimony whereof I hereunto sign my name anid affix the seal of 
the circuit court of the United States for the western district of Texas, at 
San Antonio, this 22 d’y of May, A. D. 18868. 

(SEAL. ] W. C. Rona nns, 

Clerk Circuit Court of the United States for be 
Western District of Texas, at San Antonio. 
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The President of the United States to the hor 
the cirenit court of the United States for the 
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its oom faint appears. We being wi that 

should be daly corrected, and fu — 

aforesaid in this behalf, do command you, if 

that then, —— your — —— and opei 
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rt of the United States, — 


aforesaid being inspected, the 
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error 
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102 THe Unrred STaTEs or AMERICA. 


To John L. Haynes, Miffling Kennedy; Mrs: Richard. Ki 
cisco Yturria, or their attorney of record, S. M. 
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Texas, at San Antonio, wherein the 
you are defendant in error, to show 


error mentioned, should not be corrected, and w 
not be done to the parties in that behalf. ag 
Witness the honorable Morrison 
preme Court of the United States, th 
our Lord une thousand eight hundrec 


Attest : 


ive 
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103 On this second day 1 M 
sand eight hundred ‘aa A — appeared Du Val 
West — 2 — C. Robards, a United States circuit 
court commissioner for west. dist. Texas, at San Antonio, Texas, and 
makes oath that he delivered a true copy of the within citation to S. M. 
Johnson, the attorney of record for the defendants in the within cause. 


Du VAL West. 
8 to and subscribed the 3d day of April, A. D. A. D. 1886. 
[SEAL. ] W. C. Roparps, 


(7. S. Com’r, N. D. 7. 
(Indorsement on cover): No. 273. The United States, King, and in 
error, vs. John L. Haynes, Miffling Kennedy, Mrs. Richard 
Francisco Yturria. W. Texas C. C. U. S. Filed May 27, 1886. 
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In the Supreme Court of the United States. 


OcToBEk TERM, 1888. 


error, 
ro 


Tu Uxrrxp STATES, PLAINTIFF IN | 
Joux IL. Hayxes, Mireuixe K x- | No. 273. 


nedy, Mrs. Richard King, and 
Francisco Yturria. 


IN BRROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE WESTERN DISTRICT OF TEXAS. 


BRIEF FOR THE UNITED STATES. 


In the Suprrme Court of the Ruited States. 


Ocronzn TERM, 1888. 


THE Unrrep Srargs, PLAINTIFF IN 
error, 
vs. 
JohN L. Haynes, Mirriine KEN - 
nedy, Mrs. Richard King, and 
Francisco Yturria. 


No. 273. 


IN BRROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE WESTERN DISTRICT OF TEXAS. 


| BRIEF FOR THE UNITED STATES. 


STATEMENT OF THE CASE. 


From the Ist day of April, 1880, till the 8th day of 
June, 1884, John L. Haynes, one of the defendants, was 
collector of customs for the district of Brazos de San- 
tiago, in Texas. The remaining defendants are, or rep- 
resent, his bondsmen. 

On settlement of the collector’s accounts at the Treas- 
ury, on the 19th of January, 1885, he appeared to be 
indebted to the United States for a balance of $634.60, 
which he refused to pay, claiming he was entitled to re- 

20957—1 


2 


tain it on account of sturage. On the settlement, he had 
been allowed all the storage that had been collected by 
him, both from public store-houses and private bonded 
warehouses, which amounted to $1,939.70. In addition 
to this, he claimed the right to retain, out of the contingent 
expenses paid in the first instance by the Government for 
drayage and labor, but upon withdrawal refunded by the 
importers to the Government, the amount of the balance 
found against him. 

To recover this, suit was brought on his bond. The 
Government, on the trial of the case, gave the bond in 
evidence, and u regularly-certified statement and copy of 
his accounts from the Treasury Department, showing he had 
been allowed the whole amount of storage collected during 
his term, and that, after this allowance, the balance sued 
for was due from him, unless he had the right to apply 
the money paid by the Government for drayage and 
labor to his credit on account of storage. No rebutting 
evidence was given by the defendant. At the close of 
the plaintiff’s case, jury having been waived, the court 
entered judgment for the defendants. 


SPECIFICATIONS OF mon. 


1. The court erred in finding that the collector had a 
right to retain any portion of the money paid by the Gov- 
ernment for drayage and labor on account of compensa- 
tion for storage. 

2. The court erred in refusing to grant the motion of 
the United States attorney to enter judgment for the 
United States, and in entering judgment for the defend- 
ant, as stated by the bill of exceptions (Rec., p. 66). 


| 
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BRIEF OF ARGUMENT. 
I. 


There was a prima facie case made in favor of the United 
States. 
The United States gave in evidence the bond of the 
Collector, as set forth (Rec., p. 60; bill of exceptions, 
; Rec., p. 66). Also regularly-certified copies of his ac- 
| counts relating to this transaction (Rec., pp. 11 to 59). 


By these accounts a balance is shown to be due from 
the collector of $634.60 (Rec., p. 59). | 


Section 886 of the Revised Statutes provides : 


counts of the War or Navy Departments, certified 
: by the Auditors respectively charged with the ex- 
| the oaal of the ——— “hall — 

| the seal o reasury 
ted as evidence, and the court trying the cause shall 
caustiagi, — — 
ingly. A copies contracts, or 
other —— relating to, or connected with, the settle- 
ment of any account between the United States and 


the seal of the Department, may be an 
transcripts, and shall have equal validity, and be en- 
titled to the same degree of credit which would be 


r — at 
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due to the original papers if produced and authenti- 
cated in court: Provided, That where suit is brought 
upon a bond or other sealed instrument, and the de- 
fendant pleads “ non est factum,” or makes his mo- 
tion to the court, verifying such plea or motion by 
his oath, the court may take the same into considera- 
tion, and if it appears to be necessary for the attain- 
ment of justice, may require the production of the 
original bond, contract, or other paper specified in 
— affidavit. 


In the case of The United States vs. Gaussen (19 Wall., 
198-211), in passing upon the effect of such copies of 
accounts under the act of the 3d of March, 1797, which 
is carried into section 886, R. S., the court ruled: 


The act of March 3d, 1797, proceeds upon the 
theory that the officers of the United States shall 
make up the account of every revenue officer, that 
it shall adjust the same on its books, and that the 
account thus stated and adjusted shall stand as and 
for the sum for which such officer shall be liable to 
the Government. This, no doubt, is subject to cor- 
rection by such competent evidence as may be pro- 
duced. In other words the statement is prima facie 
evidence only, not absolute and conclusive. 

In furtherance of this idea, it is the duty of the 
Comptroller at once to institute suit for the recovery 
of the balance thus found and stated. A second re- 
sult, and one indispensable to the existence of the 
theory, is that the books shall be evidence of the 
truth of the amounts thus stated and declared to be 
due to the United States. The act, therefore, pro- 
vides that a transcript from these books and proceed- 
ings shall be admitted in evidence, and that there- 
upon the court is authorized to proceed to judgment 
and execution. 


5 


The statute says that a transcript from the books 


shall be admitted as evidence. A transcript or a tran- 
scribing is substantially a A copy from the 
books and not of the books shall be admissible in 
evidence. An extract from the booke—a portion of 
the books, when authenticated to be a copy—may be 
given in evidence. While a garbled statement is not 
evidence, or a mutilated statement, wherein the deb- 
its shall be presented and the credits su „or 
— a statement of results only, it still seems to 
ve clear that it is not necessary that every account 
with an individual, and all of every account, shall be 
transcribed as a condition of the admissability of any 
one account. The statement presented should be com- 


plete in itself—perfect for what it purports to repre- 
sent—and give both sides of the account as the same 


stands upon the books. 

See also Hoyt vs. United States (10 How., 132 and 133); 
United States vs. Eckford (1 How., 250). 

In this case there was no rebutting or parol evidence. 
The certified copy of the bond and the accounts, with the 
balance struck thereon, shown by the legal written evi- 
dence, made out a clear prima facie case for the decision 
of the court in favor of the United States. 


II. 


The defendant had no right to retain on account uf storage 
the balance of $634.60 shown by the copies of accounts to be 
due to the United States. 


The claim of the defendant is set forth in the second 
paragraph of his plea (Rec., p. 65), as follows: 


And further answering defendants say that de- 
fendant John L. Haynes is entitled by law to re- 


6 


tain the sum herein sued for, $634.40, which he has 
retained, and which item plaintiff claims is overcharge 


on storage. 
Section 2647 of the Revised Statutes provides : 


Every collector of customs, every naval officer, and 
every surveyor performing or having performed the 
duties of a collector shall render a quarter-yearly 
account, under oath, to the Secretary of the Treasury, 
in such form as the Secretary shal! prescrive, of all 
sums of money by each of them respectively received 
or collected for fines, penalties, or forfeitures, or for 
seizure of merchandise, or upon compromises made 
upon any seizure, or on account of suits instituted 
for frauds against the revenue laws, or for rent and 
storage of merchandise, which may be stored in the 
public store-honses, and for which a rent is paid be- 
yond the rents paid by the collector or other such 
officer; or for custody of goods in bonded ware- 
houses; and if from such accounting it shall appear 
that the money received in any one year by any col- 
lector, naval officer, or surveyor, on account and for 
rents and storage, and for fees and emoluments, shall 
in the aggregate exceed the sum of two thousand 
dollars, such excess shall be paid by the collector, 
naval officer, or surveyor, as the case may be, into 
the Treasury as public money. 


This section authorized the collector to retain all the - 
storage collected by him in excess of the rent paid, not ex- 
ceeding $2,000 in any one year. 

The defendant in this case retained not only all the 
storage, but also $634.60 more than all thestorage, which 
sum he had received from the United States for contingent 
expenses, and which he paid for drayage and labor, and 
which was paid back to him by the importers. This is 


7 


shown by the cupies of accounts certified by the Treasury. 
This can most conveniently be verified by an examination 
of the statement, (Rec., p. 3) which is compiled from the 
evidence, Exhibit A. 

In that statement the first column exhibits the whole 
storage received from Government store-houses, rented or 
owned, amounting to a total of $1,852.20. The fourth 
column exhibits the total storage received from private 
bonded stores. The sixth column shows the amount of 
storage allowed the collector by the officers of the Treas- 
ury on the statement of his accounts, and is made up by 
adding together the amounts of the first and fourth columns, 
to wit, $1,852.20, total of the first column, and $87.50, 
total of the fourth column; making an aggregate of 
$1,939.70. The fifth column shows the amtount for which 
the collector claims credit for storage, the total being 
$2,588.60. The seventh column shows the difference 


‘between the amount claimed and the amount allowed, 


which is the amount for which suit is brought. 

The last balance struck in the original copies, from 
which the statement is compiled (Rec., p. 59), gives this 
difference to be $634.60, instead of $648.90. If it is de- 
sired to test the accuracy of the statement by the original 
copiee—if the month of April, 1883, in the statement be 
taken as an illustration—the amount charged by the col- 
lector for storage is found on page 31 of the record to be 
$164.80. The amount of storage actually received for that 
month is shown on page 32 to be $6.10. For the month 
of May the amount charged (Res., p. 32) is $170.40; the 
amount actually collected for storage (Rec., p. 33) is $39.30. 
A comparison of each item of the account in the same way 


r 


8 


will substantially verify the statement. An analysis of 
the evidence thus shows conclusively that the collector 
retained $634.60 more than all the storage received by 
him. This was retained from the amount paid by the 
Government for drayage and labor, which the importers, 
on removing the goods, paid back to the collector. 

In the conduct of the businsss of a custom-house the 
mode adopted is substantially as follows : 

The collector receives from a Government depository 
money on account of contingent expenses, with which he- 
is charged. From this fund, in the first instance, he pays 
the drayage and labor necessary to place the imports in 
the store-houses. He then, when he renders his accounts, 
claims credit for the money paid for these purposes, which 
is allowed in his account. His credits and his debits, so- 
far as this item is concerned, are thus balanced, and the 
money advanced by the Government, unless repaid, would 
be lost. But, when the importer removes the goods from 
the store-houses, the collector is required on the part of 
the Government to charge up and receive from the im- 
porter the money paid out for drayage and labor. This 
is paid back to the collector, and belongs to the Govern- 
ment. 

The money thus paid back, which had originally been 
paid by the Government, is then required to be accounted 
for to the United States. In this case the collector 
claimed, because the whole amount for storage did not 
reach the maximum of $2,000 a year, he might rightfully 
retain the money paid for drayage and labor on account 
of storage, thereby treating the drayage and labor as re- 
ceived on storage. This is claimed to be wrong. 


9 . 


(Ist) In the administration of the customs revenue laws, 
the drayage and labor have never been before regarded 
or treated as storage, nor until this claim was made had 
any collector construed them as such. ; 

The act allowing storage to the collector was passed in 
1841. For forty-two years departmental interpretation in 
the administration of the law has been uniform, and dray- 
age and labor have been, when paid back by the importers 
to the collector, accounted for and returned to the Gov- 
ernment. 

On this subject the Commissioner of Customs in his let- 
of the 23d of May, 1885 (Rec., pp. 1 and 2, states): 

Until this claim arose no collector has ever con- 
strued these incidental ex to be storage, nor 
has compensation been allowed from money so ac- 
cruing. 

I am not aware of any law under which receipts 
may be considered storage. 

This uninterrupted usage is entitled to great weight in 
the interpretation of the word “storage.” (L. S. vs. 
Gilmore, 8 Wall., 330.) 

(2d.) The collector in rendering his accounts shows that 
he regarded drayage and labor as distinct from, and not 
embraced in, the word “ storage.” (See Rec., pp. 15, 16, 
and 18, etc.) 

(3d.) The source from which the storage is derived is 
entirely different from that from which the drayage and 
labor come. The former is paid by the importer and not 
by the United States. The latter is paid by the United 
States, and the money paid by the United States is only 
refunded by the importer. If the collector be allowed to 

20957——2 


10 


retain it, he is recovering that amount of money directly 
out of the Treasury of the United States. In that event 
he would simply draw it out of the Treasury for his 
own use. In no possible view can it be called “ fees.” 
The act of 1841 (sec. 2647 of the Revised Statutes) is 
fully reviewed and considered in the cases of the United 
States vs. Walker (22 How., 299,) and United States vs. 
McDonald (5 Wall., 647). The conclusions reached in 
those cases are entirely consistent, so far as applicable, 
with the rule of administrhtion uniformly prevailing in 
the Department. 
| G. A. JENKs, 
Solicitor- General. 
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STATEMENT OF THE CASE. 


This is a suit brought by the plaintiff in error against 
John L. Haynes, in the United States Circuit Court for 
the Western District of Texas, to recover a balance of 
some $634, alleged to be due the United States upon 
settlement of John L. Haynes’ accounts as Collector of 
Customs for the District of Brazos de Santiago, Texas. 


The United States claims that this amount. belongs to it, 


and John L. Haynes claims that, under the laws, he is 
entitled to retain it as one of the emoluments of his office. 


This difference of opinion arises from the difference of 
construction put upon Sec. 2647 Revised Statutes U. S., 
by the parties, plaintiff and defendant. 


This sum of $634 sued for, was collected by John 
L. Haynes on acconnt of drayage and labor on bonded 
goods in the bonded warehouse at Brownsville, Texas, 
and was by him retained as part of the $2,000 allowed 
him by Section 2647 R.S., while the plaintiff in error 
claims that this $2,000 shall be made up wholly out of 
storage of bonded goods,”’ and does not apply to items 
of labor and drayage on bonded goads. 

The case was tried before the Court without a jury, 
both parties having waived a jury, in writing, and de- 
cided in favor of the defendant, John L. Haynes. | 

Plaintiff excepted to the judgment of the Court, and 
sued out, his writ of error fo the U.S. Supreme Court. 


The only assignment of error is, that the Court erred 
in giving judgment in favor of defendant. 


* 


BRIEF AND ARGUMENT. 


Defendant in error pleads to the jurisdiction of this 
Court, as the matter in issue is less than five thousand 
dollars, and the case should, for this reason, be dismissed. 

AUTHORITY. 
United States vs. McDowell, 
gth Cranch 316. 


It was contended, in the Court below, that plaintiff. was 
entitled to a writ of error, by virtue of the third clause or 
sub-division of Sec. 699 R. S., which provides for writ of 
error, regardless of amount involved, from ‘‘any final 
„judgment of a Circuit Court, in any civil action against 
„any officer of the revenue, for any act done by him in 
the performance of his official duty,“ &c. 


An inspection of this statute clearly discloses the fact 
that this refers to suits against revenue officers by parties 
feeling themselves aggrieved by his official action in ex- 
acting duties, making seizures for violation of revenue 
laws, and such like actions, and it cannot be successfully 
constructed so as to embrace a suit on an account between 
the United States and one of its officers. 


There was no error in the judgment of the Court below 
in finding that the defendant, John L. Haynes, was en- 
titled to retain the amount sued for as part of his official 
emolument, on account of storage. 


ae sme * 


Section 2647 provides that every collector of customs 
shall render a quarter-yearly account, under oath, to the 
Secretary of the Treasury, in such form as the Secretary 
shall prescribe, of all sums of money, by each of them 
respectively received or collected, for rent and storage of 
merchandise which may be stored in the public store- 
houses, for which a rent is paid beyond the rents paid by 
the collector or other such officer; and if from such ac- 
counting it shall appear that the money received in any 
une year, by any collector, on account and for rents and 
storage, and fees and emoluments, shall in the aggregate 
excecd the sum of two thousand dollars, such excess shall 
be paid by the collector into the treasury as public money. 

By this it will appear, that the collector is entitled to 
retain out of the receipts of moneys ‘‘ on account and for 
rents and storage, and for fees and emoluments,’’ two 
thousand dollars per annum. 2 


This section 2647 is the old law of 1841, (supplemented 
by the act of July 18, 1866) which has twice been con- 
strued by this Court, first in U.S. vs. Walker, 22d How- 
ard, 299, and second in U.S. vs. Macdonald, sth Wallace, 
647. 

The exact point in issue here was in neither case ex- 
actly decided, viz: whether the clause and for rents 
and storage and for fees and emoluments, included the 
amounts collected for ‘‘drayage and labor,” but by 
analogy it certainly did so decide, for this Court in pass- 
ing upon the question in U. S. vs. Macdonald, 5th Wall 
647, as to what is included in the two thousand dollar 
item, clearly decides that the salary of inspectors in charge 
of bonded warehouses shall be considered as an item of 
storage, and in constructing the 4oth section of the 
Act of July 18, 1866, says on page 649, 


5 —6— 


Fhe fortieth section of the Act of the eighteenth of 
„July, 1866, provided that all moneys received by col- 
‘* lectors for the custody of goods, wares and merchandise 
in bonded warehouses, shall be accounted for as stor- 
age, under the provisions of the act which is the foun- 
„dation of the collector’s claim in this case. 


The defendant in error claims that under these decis- 
ions he is entitled to include in his storage account, all 
sums received for the care and custody of bonded goods 
in his charge, and as the custody commenced when his 
officers rectived the goods and continued until they had 
been exported, or withdrawn for consumption, | he is en- 
tled to collect for all the time they were in his charge, and 
whatever he so collected should be treated as storage, 
and fees and emoluments. 


This Court clearly decides in the last paragraph of its 
decision in U.S. vs. Macdonald, above referred to, that 
there is no difference between goods held in a ‘* bonded 
warehouse and a public store so far as the ques- 
tion of storage is concerned. 


. g submit the case, and pray that the judgment of the 
; Court below may be, in all things, affirmed. 


CHAS. W. OGDEN, 


For Defendant in Error, 
JNO. L. HAYNES. 
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Tuomas W. CoRNELL 
No. 118. 


v8. 
Tue Disrricr or CoLuMBIA. 


To the honorable the Court of Claims: 
Your petitioner respectfully represents : 
| I, 
That he is a citizen of the United States and of the State of Ohio. 
II. 


That sag tain wit, 3 Ist day of A. said 
Jefendant, e g. ke said board acti 
2 A 
were sigued, as treasurer of said „said bonds being also 
by Horace J. Frost for the commissioners of the sinki 
fendant, execated and issued certain bonds, commonly 
bonds,” said bonds being payable to bearer on the Ist day 


as “ sewer 
of July, A. D. 


1874, with interest at the rate of eight per centum per annum, 
were 


2 payable semi-annually, for which interest cou attached, 
and bearing the numbers and for the amounts following, that is to 
say : lp ; 


Aggregating the sum ou . $1,000 


Each of said bonds being of like tenor and effect, except as to number 
and amount. A copy of one of said bonds, with coupon, is hereto at- 
tached and made a part hereof, marked Exhibit A.” Said bonds are 
wholly unpaid, excepting that the first installment of interest, which be- 
— a on the Ist of January, 1874, has been paid and coupons de- 
tached. 

ITI. 


And claimant further represents and shows to the court 
to wit, on the said Ist day of July, 1873, certain other | 
commonly known as “ sewer bonds,” were executed and issued by the 
defendant in manner and form as set forth in nen SS peti- 
tion, payable to bearer on the Ist day of July, 1875, with interest at 
rate of eight per centum per annum, for which interest 
tached to sai 
the amounts as hereinafter stated, that is to say : 


Bond No. 526 for $500 Bond No. 1411 for $1 
1413 for 100 1 
1412 for 100 
1409 for 100 
1408 for 100 
1407 for 100 


Aggregating the sum of............+. ; 8 eee e seven 
6745—1 
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Each of said bonds being of like tenor and effect, except as to num 
and amount. A copy of one of said with cou 


— is 

hereunto attached and made a part hereof, marked “ Exhibit B.” 

3 Said bonds are wholly unpaid, excepting one installment of inter- 
est due January 1, 1874, has been paid and coupons 


IV. 


And claimant further shows that certain other of said bonds, known as 
“sewer bonds,“ were issued by defendant in manner and form as herein- 
before set forth, payable to bearer July 1, 1876, with interest as aforesaid 
at the rate aforesaid, payable semi-annually, for which interest cou 
were attached to said bonds as aforesaid, said bonds being dated July 1, 
1873, and all being of the same tenor and effect, excepting as to — 
and amounts, the said bonds so issued being numbered and for the amounts 
as follows, to wit: 


Bond No. 4863 for $50 Bond No. 2651 for $100 
2648 for 100 2650 for 100 
2647 for 100 2974 for 100 
2653 for 100 2614 for 100 
2649 for 100 1379 for 500 
2645 for 100 1378 for 500 
2347 for 100 1377 for 500 
2965 for 100 1057 for 500 
2973 for 100 1055 for 500 
2646 for 100 1206 for 500 
2652 for 100 1029 for 500 

Aggregating the sum o Ut . $4, 950 


A copy of one of .said bonds is hereto attached, marked Exhibit C,“ 
ith the coupons attached to the same. Said bonds, and the interest thereon 
and the interest on said coupons, are wholly unpaid, excepting that the first 
installment of interest, due January 1, 1874, has been paid and the coupon 
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| And claimant further avers and shows to the court that said de- 
4 fendant, in manner and form as hereinbefore set forth, executed and 
issued certain other of said bonds, known as “sewer bonds,” bear- 
ing date July 1, 1873, payable to bearer July 1, 1877, with eight per 
centum per annum interest, payable semi-annually, for which interest 
coupons were attached to said bonds, all of like tenor and effect, excepting 
as to numbers and amounts, the numbers and amounts being as follows, 
to wit: ä 
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And claimant further avers and shows that the said 
. and form aforesaid, executed 


ia Bond No. 4931 for $100 Bond No. 
4373 for 100 

4375 for 100 

4372 for 100 

4933. for 100 

4377 for 100 


888888 


A copy of one of said bonds is herewith filed and made a 
— the coupons attached, marked “ Exhibit E.“ 2% 
pot the first installment of interest which fell due January l, 

874, has been paid and the coupon therefore ee 


hereof, 


f 


ave { 
2 r * 
* : . — . e 
’ 1 fa g ¢ 2 * ay 
9 1 2 oa 1 1 n 1 TR ae 
4 ae 1 S n n Sa 1 
“a Se ee ee Pm 6 f 1 3 
‘ 5 2 : 2 N 


4 DISTRICT OF COLUMBIA VS. THOMAS W. CORNELL. 
VII. 


Claimant further avers that he is the owner and holder of the said 
bonds hereinbefore described; that he has not made any assignment or 
transfer thereof; that there is no just set-off or defense thereto or to any 
part thereof, and that he is entitled to recover from the defendant the ag- 
gregate amount of said bonds, viz, the sum of $11,850, and the interest 

n from the dates aforesaid, excluding the installments of interest 
paid as hereinbefore set forth, and excluding the sum of $524 interest, for 
which no — appear on the bouds hereinbefore named, and the in- 

terest on said coupons; and for Said sum of $11,850, and the interest 
aforesaid, he demands judgment. 

6 He further says that — at all times borne true faith and alle- 

giance to the Government of the United States, and has not in any 

way voluntarily aided, abetted, or given encouragement to rebellion against 

said Government, and that he believes the facts hereinbefore set forth to be 
true. 6 

. - Trowas W. CorNeELL. 

SHELLABARGER & WILSON, Attorneys, 

Corcoran Building, Washington, D. C. 
Tnos. W. CoRNELL, 
Address, Akron, Ohio. 


District oF CoLUMBIA, 
County of Washington, ss: 

Thomas W. Cornell, being duly sworn, on oath says that he is the 
claimant as to the matters set forth in the foregoing petition, and that he 
has fully read the said petition, and that the matters and things stated in 
the said petition are true, to the best of affiant’s knowledge and belief. 
THomas W. CoRNELL. 


Subscribed and sworn to by the above-named Thomas W. Cornell, be- 
fore me, a notary public duly commissioned and qualified. 
Witness my hand and notarial seal this 19th day of April, A. D. 1884. 
[SEAL. ] ) Geo. G. ALLEN, 
Notary Public, Summit County, Ohio. 


Pe ou 
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DisTRicT OF CoLumnia. 
No. 264. 


Wasuineton, July 1, 1873. 

THs CERTIFIES, that for work done undef: direction of the Board 
of Public Works, and chargeable to the private property adjoining and 
benefited thereby, there is due to the bearer Five Hundred Dollars, payable 
July 1, 1874, witli eight per centum interest, payable semi-annually, as 
per coupons attached. Issued in accordance with act of Legislative Assem- 


bly ; secured by pledge to the Commissioners of the Sinking Fund of as- 
sessments made in accordance with act approved June 26, 1873, against 
private property benefited by improvements, and receivable in payment 
of such assessments. 

BoanD or Pusiic Works. 


Countersigned : By James A. MaGRUDER, 
Horace J. Frost, Treasurer, 


For Commissioners of Sinking Fund. 


Last six months’ interest payable with certificate. 


LEA B 


Districr or CoLuMBIA. 


No. 1413. 
WASHINGTON, July 1st, 1873. 


THIS CERTIFIES, that for work done under direction of the Board of 
Public Works, and chargeable to the private property adjoining and bene- 
fited thereby, there is due to the bearer One Hundred Dollars, payable July 

: Ist, 1875, with eight per centum interest, payable semi-annually, as per 
coupons attached. 

§ Issued in accordance with act of Legislative Assembly, secured by pledge 
to the Commissioners of the Sinking Fund of assessments made in accord- 
ance with act approved June 26, 1873, against private property benefited 
by improvements, and receivable in payment of such assessments. 

BoaRD OF PuBLic WoRKs. 
Countersigned : 10% By James A. MaGRUDER, 
Horace J. F Rost, Treasurer. 
For Commissioners of Sinking Fund. 


Last six months’ interest payable with certificate. 
District oF COLUMBIA. 
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Dwraict or Cor vum. 
No. 1380. 
WasHInoTor, July le, 1873. 


THs CERTIFIES, that for work done uniler direction of the Board of 
Public Works, and chargeable to the private property adjoining and ben- 
efited thereby, there is due to the bearer Fiye Hundred Dollars, payable 
July let, 1876, with eight per centum interest, payable semi-annually, as 
per coupons attached. Issued in accordance with act of Legislative As- 
sembly ; secured by pledge to the Commissioners of the Sinking Fund of 
assessments made in accordance with act approved June 26, 1873, against 
private property benefited by improvements, and receivable in payment 
of such assessments. 


— ie opal 
n mon interest on cer- 
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Boarp oF Pusiic Works. 
By James A. Macruper, 
Treasurer. 
Countersigned : 
Horace J. Fahr, 
For Commissioners of Sinking Fund. 


No. 


Due the bearer twen 
tines 


Last six 
1876, 


i 
1 
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DISTRICT OF COLUMBIA VS. THOMAS W. CORNELL. 


Exnursrr “ D.“ 


Districr oF CoLUMBIA. 
No. 3007. 
WASHINGTON, July 1, 1873. 


THIS CERTIFIES, that for work done under direction 
of the Board of Public Works and c le to the 
private property 2 and benefited thereby, there 
is due to the bearer One Hundred Dollars, payable July 
1, 1887, with eight per centum interest, payable semi- 
annually, as per coupons attached. 

Issued in accordance with act of Legislative Assem- 
bly ; secured by pledge to the Commissioners of the Sink- 
ing Fund of assessments made in accordance with act 
approved June 26, 1873, against private property benefited 
by improvements, and receivable in payment of such 
assessments. 

BOARD OF PusBLic Works. 
10% By James A. MAGRUDER, 


Treasurer. 
Countersigned : 
Horace J. F Rost, 
For Commissioners of Sinking Fund. 


Last six months’ interest payable with certificate. 


g six monthe’ interest on cer- 


tificate No. 


Disraicr OF COLUMBIA. 
Due the bearer four dollars, Jan’y 1, 


bein 


1877, 


DistTRicT OF COLUMBIA. | 
Due the bearer four dollars, July 1, 
1876, being six months’ interest on cer- 2 
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James A. MaGrupD 


For Board of Public Works. 


James A. MAGRUDER, 


For Board of Public Works. 


District oF COLUMBIA. | 
Due the bearer fonr dollars, July 1, 


3007 
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terest on cer- 
James A. MAGRUDER, 
For Board of Public Worke. 


District oF COLUMBIA. 
Due the bearer four dollars, Jan’y 1, 


1875, being six monthe’ in 


Stificate No. 
28007 


Jaurs A. MAGRUDER, 


For Board of Public Worke. 


g six months’ interest on cer- 
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Districr or Col. unntiA. 
No. 8336. 
WasHINGTON, July 1, 1873. 


This certifies, that for work done under direc- 
2 of — Board of Public K * pr gd 
to t ivate property adjoini bene- 
tited thereby, there is due to rg re fifty dol- 
lars, payable July 1, 1878, with eight per centum 
interest, payable semi-annually, as per coupons at- 
tached. 

Issued in accordance with act of legislative as- 
sembly ; secured by pledge to the commissioners 
of the sinking fund of assessments made in ac- 
cordance with act approved June 26, 1873, against 
private property benefited by improvements, and 
receivable in payment of such assessments. 

ARD OF PuBLic Works. 


a By James A. MAGRUDER, 
0 Treasurer. 


Countersigned : 
Horace J. Frost, 
For Commissioners of Sinking Fund, 


Last six months’ interest payable with certificate. 


District or COLUMBIA. 
Due the bearer two dollars, July 1, 


g six months’ interest on cer- 


tificate No. 


1877, bein 


Jamzs A. MaGRU 


8336 Jauss A. MAGRUDER. 


For Board of Pablic Works. | 


For Beard of Public Works. 
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District or COLUMBIA. 
Due the bearer two dollars, July 1. 


“TRICT 
bearer 


being six mon 
A 


Due 
1877, 
ti 
8336 
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te No. 
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six months’ interest on cer- 


0. 
Janus A. MAGRUDER, 


tificate K 


2 
@ 1876, bein 


For Board of Public Worke. | 


District oF COLUMBIA. 
Due the bearer two dollars, July 1. 


1875, being six months’ interest on cer- 


tificate No. 
8336 


' 
; 


lara, July 1, 


ug six months’ interest on cer- 


James A. MAGRUDER, 
For Board of Public Works. 


District oF COLUMBIA, 


Due the bearer two dol 


@ 1874, bei 


No 


James A. MaGrcuper, 
For Beard of Public Works. 


10 DISTRICT or COLUMBIA vs. THOMAS W. ‘CORNELL. 
12 II.—General traverse.—Filed November 12, 1880. 


And now comes the Attorney-General, on behalf of the District of Co- 
lumbia, and answering the petition of the claimant herein, denies each and 
— — therein contained; and asks judgment that the petition 

is missed. 


THomas Simons, 
Assistant Attorney-General. 


13 III.—Findings of fact and conclusions of law. 
FINDINGS OF FACT. 


This case having been heard before the Court of Claims, the court, from 
the evidence, finds the facts to be as follows : 


I. 


July 1, 1873, the Board of Public Works for the District of — 
under an act of the legislative assembly, approved June 26, 1873, i 

t certificates of indebtedness, commonly called sewer certificates, to the 
amount of about $2,000,000, in the form set forth in exhibits A, B, C, 
D, and E of claimant’s — They were paid out to contractors, job- 
bers, and laborers, by w they were put upon the market. They soon 
became greatly depreciated in value, and were bought and sold by brokers 
and speculators. 


II. 


After the creation of the Board of Audit by act of Congress, approved 
June 20, 1874 (18 Stat., 119 and 120), all of the certificates ex about 
$65,000 were presented to that Board and redeemed as ided in the 
act. 


The certificates so redeemed were canceled by stamping across the face 
in ink, with a ribbon stamp, the words “canceled b the of Audit.“ 
They were then inclosed in } tied up in les of in numer- 
ical order, and placed on a shelf under the counter in a room in the Treas- 
ury Department, occupied by several clerks, employed by the Board. The 
fact of redemption was entered in a registry book. 


III. 


Claimant first brought this suit to recover upon all the certificates set 
out in his petition, amounting to $33,000. It was then discovered by de- 
fendant’s attorney that $11,850 of this amount had been redeemed in the 
manner set forth in Finding II, and that fact was communicated to the 
claimant. Thereupon the other certificates were withdrawn and judgment 
rendered thereon in a separate suit. 

The only certificates now embraced in this suit were all redeemed, as 
above stated, and are of the numbers and amounts appearing in the fol- 

ing stipulation : 3 
“Tt is hereby stipulated and agreed that it appears by the records of 
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DISTRICT OF COLUMBIA VS. THOMAS W. CORNELL. 


First National Bank, New York ............ 80 W. f 
877 |...... FP ̃ĩ˙ m ⅛—NäNJ MMi Oct. 7, 1876. 
810% | July 1, 1877 TPTTTTT—T—T—T0T0— 502 W.....| Oct. . 1876. 
10 | July 1. 1877 |...... — K 8 W. . 
10% | July 1. 1877 |...... 40. 3 502 W. . . .. Get. 7, 1874 
3868 100 | July 1, 1877. PTT soz Ws... 7, 1876. | 
3800 | 100 | July 1. 1877 |...... PPC 602 W.....| Oct. 7. 1874. * 
3872! 100! July 1. 1877 ( ͤ Ä 502 W.....| Oct. 7, 1874. ae 
3873, 89 100-: July 1, . bee . 502 W.... | Oct. ) 
6147 | 50 July 1, 1877 | Jersey City Gas Light Company............ 580 W. . . Jam. 16, 1875. 
24% lin e 580 W. . . dan. 16, 1875. 
6150 80 July 1, 1877 |...... nnn 50 W. . . Jan. 16, 1875. 
6151 | 50 | July 1, 1877 |...... eee 580 W.....| Jan. 16, 1875. 
6152 50 | July 1, 1871 PPT 500 W. . Jan. 16, 1875. 
615: F 580 W. . . Jam. 16, 1875. 
6154 820 July 1, 1877 |...... . 580 W ... Jan. 16, 1875. ‘ 
115 4 ..— 680 W. .. Jan. 16, 18 
2 100 | July 1, 1878 First National Bank, New York............ 80 W. . Set. 7, 1874. 
4378 100 | July 1, 1878 | ..... ————— —— 802 W.... | Oct. 7. 1876. 
4374 100 | July 1, 1878 |...... er eee en e 502 W Oct. 7, 1874. 
4375 100 | July 1, 188 —————— eee eee ee 502 T.... Oct. 7, 1874. 
4876 100 | July 1, 1878 |...... .es esse sees Sesso 502 W | Oct. 7, 1874. 
4377 100 | July 1, 1878 | -.... eee eee eee 502 W ....| Oot. 7, 1876. 
4378 100 | July 1, 1878 |...... 2 502 W... . Oct. 7, 1874. 
4379 500 | FONT TEED ——— . | 802W.....| Oot. 7, 1876. 
4931 100 | July 1, 188 . P.. ͤ 80 W. .. Oct. 7, 1874. 
2 n 4. es eren. | 602 W. . .. Oct. 7; 1874. 
4933 35311 — seven aquude pusscvcbicaboabios! 02 W. .. Oct. 7, 1874. 
4034 100 July 1, 187, K W 80 48 | Oct. 7, 1874. 
11, 860 | | | | 
——— — — — — 
“SHELLABARGER & WILSON, | 
Attorneys for Claimant. 
“THomas Simons, 
“Assistant Attorney-General.” 
IV. 
After the redemption and cancellation of the certificates embraced in 
the foregoing stipulation, and while they were in the custody of the Board A. 
of Audit, us stated in Finding II, they were stolen, in February or March, 
1876, by one George H. Farnham, who was then a clerk in the employ 
of the board, and occupying a desk behind the counter under which the cer- 
tificates were deposited, but whose duties were not connected with the re- 
demption or care of the certificates. ¢ | 
. 9 
By the use of detersive soap Farnham entirely removed from a large = 


portion of the certificates the marks of cancellation. From other certifi- 

cates, on which some ink marks still appeared, he cut off the coupons and 

pasted them over the partially effaced marks. In this condition no signs | 
or marks of cancellation or redemption were visible on the certificates, but ‘ 
some of them still had a soiled or stained appearance. 


VI. 


Farnham sold the stolen certificates to brokers in Washington at prices 
ranging from 35 to 40 per cent. of their par value. That was at that 


* 


tiated by Farnham and as they are now. 
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time about their market value. These brokers 
demption and cancellation, and purchased them 
brokers they were sold to — S. Ritchie for 
purchased in like good faith without k 
sold them to the claimant, who resided at 
them to him in parcels immediately after h his own 5 = 
The claimant purchased the certificates from Ritchie in good 4 

a valuable consideration therefor without notice that the — had fe 


u redeemed or canceled, or that any defence to their * 

The certificates were in the same condition condition thes in 3 in rope of “ 

16 their appearance as to indicating signs or evidences of cancella- 
tion or redemption as they were at the time they were first nego- = 


VII. 


A part of the certificates embraced in this suit, amounting ng to $2,500, ll aS 
due July 1, 1874 and 1875, and were therefore overdue at the the x 
er —— f the certifica $7,750, = pen 4 

Anot of the certificates, amoun to $7, were a 
by Ritchie — transſerred to the — before they were due. a 

The remainder, amountin 1 were doe, Wether 
Ritchie and the claimant after 
chased of Farnham by the — before or after 


appear. 


VIII. 


The coupons due January 1, 1874, were not transferred to the claimant... 
or his assignors ; but all coupons falling due subsequent to that date were 1 
either attached to the certificates, or, having been cut off, were pinned or 


pasted to them and were transferred with them. = 4 
IX. 3 


The certificates embraced in this suit, and now on file in the court, 
long to the class of sewer certificates named in section 16 of the 222 a 
March 3, 1875 (18 Stat., 505). ( 


CONCLUSIONS or LAV. 


* K A the foregoing findings of facts the court decides, as conclusions * 1 
W, 

1. For the certificates which fell due July 1, 1874 and 1876, amount: 
ing, to $3,000, the claimant is not entitled to recover. ‘ i: 

For other certificates purchased by Ritchie after due aad 

„„ anh dumanes Rana purchased by any former holder 
Bey cw ek open, „be is not entitled to recover | 

3. For coupons falling due on L. 
is not entitled to recover. e 

4. For certificates purchased by Ritchie and transferred to 22 
2242 to „% 0 K »—́ Sem Were 
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14 DISTRICT OF COLUMBIA V8. THOMAS w. CORNELL. 


the rate of 3.65 per cent. from January 1, 1876, as provided by the act of 
Congress of June 20, 1874 (18 Stat., 119), and of June 16, 1880 (21 Stat., 
284). 


IV.—Opinion of the court. 
ScoFIELD, J., delivered the opinion of the court. 


July 1, 1873, the Board of Public Works for the District of Columbia 
aue “ certificates of indebtedness,” commonly called sewer certificates, to 
the amount of about $2,000,000. They were issued in sums of $50 and 

multiples thereof, and made payable to bearer. They became due 
17 at different dates, beginning with July 1, 1874, and ending July 
1, 1878. Coupons for the semi-annual interest, at the rate of 8 

cent., were attached. 

The certificates were paid out to contractors, laborers, and others, and 
were bought and sold by brokers and speculators at depreciated * —— 

By act of Congress approved June 20, 1874, the Board uf Public Works 
was abolished and a Board of Audit, consisting of the First and Second 
Comptrollers of the United States, created, authorized to audit the floating 


" indebtedness of the District, including the sewer certificates, and to issue 


therefor Auditor’s certificates, convertible into a new District bond, bear- 
ing interest at 3.65 per cent. 

Vader the operation of this act all the sewer certificates, except about 
$65,000, were redeemed prior to February, 1876, and canceled by stamp- 
ing in ink across the face the words, canceled by the Board of Audit.” 
When so stamped they were tied up in bundles and placed un a shelf 
under a counter in the room when the work had been done. In February 
or March, 1876, a — the certificates thus canceled, amounting to 
$11,850, was stolen by nee H. Farnham, a clerk in the employ of the 
Board of Audit, with a desk in this room, but who had no connection 
with the redemption, cancellation, or care of the certificates. From a large 
portion of the certificates Farnham easily and entirely removed the marks 
of cancellation by the use of detersive soap. Upon some of them ink 
marks were still visible. From these he cut off the coupons and pasted 
them over the partially effaced cancellation. | 

In this condition he sold the certificates to brokers in Washington, who 
sold them to S. S. Ritchie, from whom the claimant purchased. 
f Sm of these — 4 8 er —— certificates for a sg con- 

ration, in ith, without know or suspicion that they had 

been redeemed or canceled. - at J 

A portion of the certificates thus purchased, amounting to $2,500, be- 
came due July 1, 1874 and 1875, and were, therefore, overdue when stolen. 

Another portion, amounting to $7,750, were purchased by Ritchie and 
transferred to the claimant before due. 

The remainder, amounting to $1,600, were not purchased by Ritchie 
until after due. Whether they were purchased from Farnham by Ritchie’s 

ignors before or after due does not appear. 

Ritchie forwarded and sold to the claimant, who resided at Akron, 
Ohio, the certificates as fast as — 

That the claimant is not entitled to recover, upon the certificates which 


became due in 1874 and 1875, amounting to $2,500, there can be no doubt. 


They were due before they were stolen, and the purchaser took them sub- 
ject to all legal defenses. 
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To the remaining $7,750 several defenses are 
It is the certificates were not 

4. 18 tained the following recitation: “ That for done a4 

| rection of the Board of Public Works, and chargeable to De 

ining, and benefited * * © secured by pledge § ; 


* * 


J words: This certifies that * * there is due to the bearer,” 

The defendant further contends that under the of the act a 
June 20, 1874 (18 Stat., 119 and 120), all the 1 
gust 1, 1874, and were thus overdue and subject to any defense mitn gg, 
at the time of claimant’s purchase. We do not concur in this position: i. 
this at a new bond, running from August 1, 1874, was created, into Page = 
S rhe einai regent ine ae 
time, to fund their claims. In this way moet of the securities were fund, 
within the prescribed time. eae 
a By the act of June 16, 1880 (21 Stat., 284), the holders of certificates =~ 
not thus fanded, were allowed to establish claims in this court. , 


. Court in Cromwell v. The 
llows : 


“Obligations of municipalities in the form of in 
placed by numerous decisions of this court on the : i 
paper. They are transferable by delivery, and, when i | 
a the hands of bona fide purchasers for valoe 
maturity, from any infirmity in their origin. Whatever 
officers authorized to issue them may have committed in 
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ised by parties receiving them, these circumstances will not affect the title 
of subsequent bona fide purchasers for value before maturity or the lia- 
bility of the municipalities. As with other negotiable paper, mere suspi- 
cion that there may be a defect of title in its holder, or knowl of cir- 
cumstances which would excite suspicion as to his title in the mind of a 
prudent man, is not sufficient to impair the title of the purchaser ; that 
result will only follow where there has been bad faith on his part. Such 


is the decision of this court, and substantially its language, in the case of 


Murray v. Lardner, reported in 2 Wall., where the leading authorities on 
the subject are considered.” 

The court has been unable to find in the appearance and condition of 
the certificates the facts, which, according to the requirements of this rule, 
should defeat a recovery. 

The only suspicious facts about the certificates were, overdue 
19 coupons attached to them, coupons not due cut off and pasted on 
the face of some of them, and the sviled or stained appearance of 
others. All these appearances might escape the attention of a cautious 
man; but if they did not, explanations, satisfactory even to suspidous per- 
sons, would naturally occur. It was well known that after the act of Fons 
20, 1874, the coupons had not been paid and the absence of overdue cou- 
pons would have been more suspicious than their presence. It was also 
well known that the certificates, having een issued in small sums, were 
paid out to contractors, jobbers, and laborers, and passed from hand to 
nd. In this way both the soiled condition and the unusual way of at- 
taching severed coupons might be readily accounted for. 

The Board of Audit, which for the purpose of redeeming and caring for 
the certificates was the defendant’s agent, are not free from blame. 1 
sidering that they were redeemed long before they were due, the cancella- 
tion was entirely insufficient to protect the public against imposition. They 
should have been punched or otherwise mutilated, or burned, as required 
by section 16 of the act of March 3, 1875, (18 Stat. L., 505), or at least de- 
posited in a safe or vault. Instead of that they were stamped with ordi- 
nary ink, easily washed off, and left in a room exposed to the view of all 
persons visiting it, in a way to lead weak or dishonest persons into temp- 
tation. | 

Considering this fact in connection with the rules of law and the facts 
before referred to, the court arrives at the conclusion that the claimant is 
entitled to recover for the amount of certificates purchased before due, to 
wit, $7,750. This does not enable him to recover for the coupons attached 
but long overdue at the time of purchase. 

Judgment wlll be entered for $7,750, due and payable as of January 1, 
1876. 


20) V.—Final judgment. 


At a Court of Cluims held in the city of Washington on the 23d day of 
May, A. D. 1885, judgment was ordered to be entered as follows : 

court, on due consideration of the premises, find for the claimant, 
and do order, adjudge, and decree that the said Thomas W. Cornell do 
have and recover in the manner provided by the act of June 16, 1880, 
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them, or however entire may have been the failure of consideration prom- 
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($7,750), upon debts of the District of Columbia due and pe Janu- | 


ary 1, 1876, within the meaning of the 6th section of said act. 


21 V1.—Application of defendant for, and allowance of, appeal. 


From the judgment rendered in the above-entitled cause on the 23d ~ 

day of , 1885, in favor of elaimant, the defendant, by the Attorney- 

General, on the 11th day of June, 185, makes — for, and gives 

29 notice of, an appeal to the Supreme Court of the United States. a 
Rogert A. Howarp, 
Assistant Attorney-General. 


«3 
aa 


i Filed June 11, 1885. 

| Allowed June 11, 1885. 

ä WILIAI A. RICHARDSON, 
Chief Justice. 


22 VII. 
In the Court of Claims. 


Tnonas W. CoRNELL ) 
us. No. 118. 
Tux Disrricr or CoLuMRIA. if 


I, Archibald Hopkins, chief clerk of the Court of Claims, due 
certify that the foreguing are true transcripts of the pleadings 
above-entitled cause, of the findings of fact by the court, and 
sion of law thereon, of the opinion of the court, of the fi 
of the application of defendant for and the allowance of appeal 
Su Jourt of the United States. 

n testimony whereof I have hereunto set my hand and 
seal of said court, at Washington, this 22nd day of 
1885. 


(Indorsement on cover:) No. 316. The District of Columbia, a 
vs. Thomas W. Cornell. Court of Claims. Filed September — a 
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- Gupreme Gourt of the United States. 


THE DISTRICT OF COLUMBIA, Appellant, 
vs. 
THOMAS W. CORNELL. 


Ar 


Appeal by the District of Columbia from 
The Court of Claims. 


BRIEF FOR APPELLEE. 


By SAMUEL SHELLABARGER, 
J. M. WILSON, 


Thomas McGill & Co., Printers, Washington. D. C. 
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IN THE 


Supreme Court of the Cited States. 


— — =a — — — 


THE DISTRICT OF COLUMBIA, APPELLANTs, 
vs. 


THOMAS W. CORNELL. 


— @. 


The facts in this case are in the findings by the court 
(R., 10-13), and need not in this brief be recapitulated. 
We will first notice some of the points made in the 
appellant’s brief. 

The first point in the brief which we care to notice 
is stated on page 4, where it is insisted that the sewer 
certificates, which were the predicate of the judgment 
below, were never negotiable instruments, but that 
whatever quality of negotiability they had prior to the 
act of June 20, 1874 (18 Stats., 119-120) they were de- 
prived of by the operation of that act. 

This point is thus expressed, speaking of the law of 
1874: 

Here was a public act, a law of Congress of which 


everybody is supposed to take cognizance and have 

knowledge, that by its operation destroys all the value 

and commercial life that these warrants ever had or 
99 


Again, on page 5, the brief says: 


No it will be insisted that the moment this act of 
Congress went into effect that it was public notice to 
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the world that these warrants would be replaced by 

another and different class of security, and the moment 

that the redemption and cancellation of that particular 

security was performed it became dead as commercial 

paper and can be impeached, though it fall into the 
ands of an innocent holder.“ 


If these propositions of the brief mean, as they seem 
to mean, that, by its own vigor and operation, the act 
of June 20, 1874, abolished the sewer certificates—put 
them out of existence as contracts and evidence of in- 
debtedness, whether they had been redeemed or not 
under the provisions of the sixth section of the act of 
June 20, 1874 (18 Stats., 118-119), and abolished those 
upon which this suit is brought, as well as that $65,000 
of such certificates which never were presented or re- 
deemed, as found in finding 2 (R., 10), then the propo- 
sition of counsel is, we respectfully submit, simply 
preposterous—preposterous, first, because no such leg- 
islative immorality is even hinted at in the act of Con- 
gress ; but, on the contrary, the act simply ‘‘authorizes”’ 
the Sinking Fund Commissioners to exchange the 
„three sixty-five’’ bonds, provided for in the seventh 
section of the act, for like sums of the other classes 
of indebtedness mentioned in the preceding section of 
the act. (See last clause of section 7, 18 Stats., 120.) 
No act of Congress attempted, either in words or in- 
ferentially, to abolish any valid existing indebtedness 
without the consent of the creditor, or to change the 
terms of these securities, or the times of maturity 
thereof. 


2. Such act of repudiation, had it been attempted by 
Congress, is beyond the power of Congress ; this because 
that, although the constitutional prohibition against 
impairing the obligation of contracts is, in terms, con- 
fined to the States, yet the fundamental rights of prop- 


. 


3 


erty and rules of common honesty are as obligatory 
upon Congress as upon other legislative bodies. (Sink- 
ing Fund Cases, 99 U. S., 718-719.) 


3. Congress has given an interpretation of its prior 
action of 1874, regarding these sewer certificates, directly 
at war with the position that they, in so far as outstand- 
ing at the date of the act of June 20, 1874, were, by that 
act, put out of existence; this is done by the act of 
June 6, 1880 (21 Stats., 284), where the Court of Claims 
is given jurisdiction to render judgment upon, amongst 
others, all sewer certificates, all sewer taxes not here- 
tofore converted into ‘three sixty-five’ bonds, &c. 
Under this act a large amount of. judgments have been 
rendered in that court. 

No act of Congress, therefore, has, of its own vigor, 
and independently of what may have been voluntarily 
done by the holder of sewer certificates under the pro- 
visions of said act of June 20, 1874, in funding the same, 
had any effect whatever in the way of either abolishing 
the certificates here sued on, or depriving them of their 
negotiability. 

Therefore, this act of Congress gave the holders of 
sewer certificates and the purchasers thereof no other 
notice than that it was impossible for the holders of such 
certificates to exchange them, before maturity or after, 
so far as outstanding at the date of the act of June 20, 
1874, as provided in said 7th section. 

We are, therefore, remitted, so far as this point is con- 
cerned, regarding the effect and notice caused by the 
enactment of the law of June 20, to the question whether 
or not the certificates, on which judgment was rendered 
below, were, as a matter of law and fact, still in exist- 
ence, at the time they were purchased by Ritchie and 
Cornell, as stated in finding No. 6 (R., 12, 13), and, in 


. contemplation of law, were then unredeemed, as between 


the District and na- de purchasers. 
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The next point in the brief which we care to remark 
about is the one stated on page 4, where it seems to be 
insisted that there never was any power to issue these 
sewer certificates; and the case of St. Joseph Township 
v. Rodgers, 16 Wallace, 659, is cited to show that be- 
cause of this lack of power to issue the certificates, they 
are void in the hands of a dona-fide purchaser. If this 
proposition means that the original issue of these sewer 
certificates was without authority of law, then it is a pro- 
position flying directly in the teeth of the statute under 
which they were issued, and in the face of the views and 
holding of the courts and of the authorities which have 
treated them as valid issues ever since the date of their 
issue in 1873, involving, moreover, an ignoring of the 
acts of Congress, recognizing them as valid indebtedness, 
and enabling the holders thereof tosue in the courts. 

To these views of the case we now turn. 


The act of the Legislative Assembly of June 26, 1873, 
(see this act in opinion of Court of Claims in Fendall’s 
Case, 16 Court of Claims, page 116,) in the 7th section 
thereof, is the statute authorizing the issue of these 
certificates. That section reads as follows: 


„Sc. 7. That the said Board of Public Works are 
hereby authorized to issue certificates of indebtedness 
for work done, and to be done, under the provisions of 
this act, in denominations of fifty dollars, or any 
multiple of that sum, payable to bearer, with interest 
semi-annually from the date of their issue, at the rate 
of eight per centum, countersigned by the commis- 
sioners of the sinking fund and registered by the com 
troller of the District, to an amount not exceeding in 
all the sum of two million one hundred and twenty 
thousand dollars, and not exceeding the amount 
chargeable to private property, as aforesaid, for work 
done under the provisions of this act, and payable, not 
exceeding one-fourth of said sum, at the end of each 
year from the respective dates of issue, which certifi- 
cates shall be receivable at any time in payment of such 
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assessments as may be made under the provisions of 
this act. 


The Court of Claims holds (16 Court of Claims, 117), 
regarding this question of negotiability, in the following 
words, speaking of the sewer certificates: 


They were payable to bearer. Being thus made 
negotiable, they immediately became merchantable se- 
curities, well known in Washington and other places, 
where they were offered for sale and sold in o 
market; and soon, toa large extent, they passed into 
the hands of assignees, who purchased them for val- 
uable consideration. 


The court then proceeds to consider the effect of the 
act of Congress of June 20, 1874, upon these certificates. 
The court finds, as a fact, that more than nineteen- 
twentieths of the $2, 120,000 of certificates issued under 
that act had, prior to the abolition of the Board of 
Audit by the act of March 14, 1876, been redeemed, 
but the $65,000 of said bonds named in the findings of 
fact (R., 10) were still outstanding. 

The court then finds (p. 119) that the act of June 16, 
1880, (21 Stat., 284,) gave the Court of Claims jurisdic- 
tion of these unredeemed certificates; upon some of 
which the Fendall suit was prosecuted. 

The court notices four defenses set up in that case: 


First. That the obligations were never the obligations 
of the District, but of the Board of Public Works. 


Second. That the whole class were invalid, as issued 
in violation of law. 


Third. That they are not countersigned by Commis- 
sioners, as required by the Legislative Assembly. 


Fourth. That all claims that had matured more than 
three years before the commencement of the action 
were barred as simple-contract debts. 
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The court held that none of these defenses were good, 
and remarks that investors were led, by their confidence 
in the good faith of the Government, to place their 
money in the securities issued by officers appointed by 
the President and the Senate, acting under a statute of 
the Legislative Assembly, created by public law of 
Congress for the government of the District, over which 
Congress had exclusive jurisdiction; that the District 
had had the benefit of the money paid for the certifi- 
cates; that the act of June 16, 1880, was manifestly 
passed for the purpose of destroying all such defenses 
as were set there up; that if any defects in the certifi- 
cates originally existed, the act of 1880 had cured the 
defects; but that in sending them to the court Congress 
did not design to preclude exceptional defenses to par- 
ticular certificates not applicable to the class. The 
court also considers the defense made in the opposing 
brief, to wit, that the abolition, by the act of 1874, of 
the means provided for paying the certificates was an 
abolition of liability thereon, and repudiates that view 
totally, (see p. 123 & seg.,) and thereupon proceeds to 
render judgment for the amount of the certificates, with 
interest. 

This case was decided in 1880; was acquiesced in by 
the Government, which took no appeal, and thus the 
adjudication has become the accepted law of these cer- 
tificates, settling the proposition that they were nego- 
tiable instruments within the meaning of the law 
merchant, as is held in the case at bar, that hon ade 
purchasers thereof were designed by Congress to be 
protected, and were protected ; that the law of June 
20, 1874, had no effect in abolishing the validity of 
those then outstanding, and that they were good in the 
hands of the holders. 

It is thus seen that the case cited in the opposing 
brief, of The Mayor 2. Ray, 19 Wall., 478, as explained 
in the case of Cleborne County 2. Brooks, 111 U. S., 
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408, has nothing whatever to do with the present case. 
That case, of Mayor v. Ray, is explained simply as 
meaning (we here quote the language of the court) 
that— 


As the city (of Memphis) had no express power to 
borrow money, or to issue the commercial paper, and, 
in their view, no general power by which it was neces- 
sarily — — the warrants, when once paid in for taxes, 
were nothing but redeemed vouchers and functus offic 
and ceased to have any validity, and that the said offi- 
cers had xo authority to reissue them ; that it was an 
unauthorized use of the city’s credit, and an attempt 
to borrow money, and to issue commercial paper wethout 
any power or authority to do so; and that the plaintiff's 
claim of being a na- ide holder could not avail him. 


These cases, therefore, decide that where there is a 
lack of power in the municipality to reissue, there, the 
purchaser must take notice of that radical defect of 
power, as distinguished from an ‘“‘ irregularity,’ and 
purchases at his peril where there is a want of power 
to issue, under any conditions or circumstances. 

In the case at bar, the power to issue is unquestion- 
able and express in the said seventh section, and, as we 
shall see further on, the case at bar presents no case of 
unlawful reissue (for we do not pretend that there was 
any power to reissue these certificates after their valid 
redemption). But the case at bar presents a case of 
such culpable negligence and, as to one of the officers, 
felonious attempt at redemption and of issue as does 
not constitute a taking up or redemption of the certifi- 
cates at all, as against a bona-fide purchaser, and that 
as to him they were, in contemplation of law, never 
out of circulation or redeemed. 

We cannot suppose that the brief means (page 4 ef 
seg.) that the original issue of these sewer certificates: 
was without power, but that the brief probably means 
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that the reissue, through felony of the clerk Farnham, 
in February or March, 1876, was without authority and 
void. If that is what the brief means, then the propo- 
sition is entirely zasiguzficant in this case, because it is 
not claimed that the clerk had power to reissue the 
bonds; but, on the contrary, the proposition of the 
claimant is, as already stated, that the negligent attempt 
at redemption, which is described in the findings of 
fact, especially in finding 2 (R., 10), and which was, as 
between the defendant and hun- ide purchasers of un- 
matured certificates, no redemption at all, in contempla- 
tion of law, under any circumstances; and, especially, 
no redemption in view of the provisions of the sixteenth 
section of the act of Congress of March 3, 1875 (18 
Stats., 505). This section requires the Commissioner 
of the District, and of the Sinking Fund, to ‘‘ destroy, 
by burning, all bonds, sewer certificates and other obli- 
gations of every kind in the city of Washington, of the 
city of Georgetown, or the District of Columbia what- 
soever heretofore paid or redeemed by either of the said 
Boards under the direction of the Secretary of the Treas- 
ury, and shall preserve the evidence thereof as shall be 
prescribed by the Secretary.“ 

To this point, to wit, that no redemption of these 
certificates in contemplation of law, and as between the 
defendant and claimant, ever occurred, we shall come 
again presently. 

Another point in the brief which it may be proper to 
specifically notice is thus stated on page 6: 


Admitting that these certificates were negotiable 
when issued—that is, transmissible by delivery or 
endorsement—this character was destroyed by the act 
of June 20, 1874. 


There are a multitude of reasons why this proposition 
cannot be accepted as sound, some of which have 
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already been stated. One of them is, that the act of 
June 20, 1874, did mot give notice that the certificates 
would be redeemed by giving three sixty-five’’ bonds in 
their stead. The notice given by this act was precisely 
what it was found, by the court below, to be. The 
court below thus meets this point stated at the top of 
page 6 of the opposing brief. We quote from the rec- 


ord, page 15: 


The defendant further contends that under the ope- 
ration of the act of June 20, 1874, (18 Stats., 119, 120,) 
all the certificates became due August 1, 1874, and were 
thus overdue and subject to any defense existing at the 
time of the claimant’s purchase. We do not concur in 
this position. By this act a new bond, running from 
August 1, 1874, was created, into which the creditors 
of the District were Acrmitted, at their option, within a 
limited time, to fund their claims.”’ 


So that the first reason why this proposition at the 
top of page 6 of the opposing brief is not sound is, that 
the act of Congress, as the mere reading of it shows, is 
not of the character imputed to it and gives no such 
notice as there stated. And it left, as already remarked, 
all certificates not, in contemplation of law, and as 
between bona-fide purchasers and the District, redeemed, 
to be in force precisely as if the act of 1874 had not 
been passed. 

Another point in the opposing brief which it may be 
best to specifically notice is that stated on pp. 6 and 7, 
and to which Jones on Railroad Securities, and the 
Mayor 2. Ray, (19 Wallace, 4-8,) are cited. 

This proposition is that these municipal obligations, 
although negotiable in the sense that the holder may 
sue on them in his own name, yet such nde pur - 
chaser takes them subject to the risk as to whether they | 
have been lawfully and properly issued. Here again 
we are not certain what the brief means in regard to 
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what is spoken of on page 7 as the irregular and fraud- 
nlent manner in which the certificates were put in eir- 
culation. If it means that the original issuing of the 
certificates was such that a dona-fide purchaser could 
acquire no title that was not subject to the kind of de- 
fences named in Mayor v. Ray, (19 Wall., 478,) then 
the answer to that proposition has already been noticed, 
and will be hereafter more fully noticed. 

The certificates were issued under the authority of 
section 7 above quoted and as is expressed on their face. 
(See Exhibits A, B, C, D, E, R., 5 to 9, inclusive.) 
There was neither lack of power nor irregularity, nor 
anv other infirmity or defect in their original issuing, 
nor in their character as pavable to bearer; and their 
absolute negotiability has been, from the beginning, as 
we have seen, 16 Ct. of Cls. R., 117, recognized in the 
courts and by all the officers of the Government having 
to do with the matter; and their issue, and the author- 
ity therefor, fully satisfy the claim made on said page 7 
of defendant’s brief, namely, that they could only be 
issued by special legislation, and for the city purposes, 
and tn the construction of sewers. 

This is precisely what the certificates were issued for, 
and what the law authorized them to be issued for, and 
what dona-fide purchasers were entitled to regard them 
as issued for, and what the court (16 Ct. Cls., 117) found 
the District got for them. In other words, the power 
to issue them made payable to bearer, as expressed on 
the face, was in said section 7 express, unambiguous, 
and positive. Hence, with such a case as this, the case 
of the Mayor 2. Ray, supra, has nothing whatever to 
do. Indeed the case of Mayor 2. Ray is explained in 
Cleborne County v. Brooks, 11 U. S., 408, in a way to 
show that it has no possible application to such a case 
as the one at bar, of the regular and lawful issue of cer- 
tificates payable to bearer in virtue of express legislative 


authority. This case of the Mayor 2. Ray, was a suit 
on Treasury warrants drawn by the Mayor and Recorder 
of Nashville, on their City Treasurer, payable to bearer, 
delivered for work done for the city. 7Zhey were afler- 
wards recetved by the tax collector in payment of taxes, 
and, after so recetved, were sold for such price as they 
would bring to raise money for city purposes. The plain- 
tiff had purchased the warrants sued on, and was shown 
to have had notice that they had been paid in and re- 
ceived for taxes; but the court below held that the cor- 
poration had a right to issue promissory notes, and that, 
if this was the usage, they would, when sold and reissued, 
be obligatory on the city. : 

Now it was regarding this sort. of a case of reissued 
certificates sold to one who knew that they had been 
paid off, the court states as follows (111 U. S., 408) in 
its comments on Mayor v. Ray. The court there says: 


„All the justices of this court held that when 
originally issued they were valid as vouchers and evi- 
dences of actual indebtedness, and he three dissentin 
justices held with the court below that they were vali 
obligations when reissued; but a majority of the court 
concurred in reversing the judgment, and four of the 
justices were of the opinion that, as the city had no 
express power to borrow money or to issue commercial 

per, and, in their view, no general power by which 
it was necessarily implied, the warrants when once paid 
in for taxes were nothing but redeemed vouchers, and 


functus officio, and ceased to have any validity, and that 


the city officers had no authority to reissue them; that it 
was an unauthorized use of the city’s credit, and an 
attempt to borrow money and to issue commercial 
paper without any power or authority to do so; and 
that the plaintiff s claim of being a na- ide holder 
could not avail him. 


These authorities, such as Mayor 2. Ray, therefore, 
have no application whatever to a case where the issue 
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expressly authorized by statute, as was the original 
issue in this case. 

There is another reason why these authorities have 
here no material application, which is, that the defense 
set up is not one going to the original issue of the 
security, but is simply the defense that the redemption 
of the bond, such as is described in the findings of fact, 
constitutes a defense. To that point we now turn. 

How thoroughly this court has settled the liability of 
municipal corporations, whether the city, county, or 
township, to dona-fide holders of their paper (when 
issued in pursuance of the authority of law, as in this 
case) according to the rules applicable under the law 
merchant to negotiable instruments, is shown by a 
multitude of recent cases. On this point the general 
doctrine of this court is thus expressed, (Warren County 
. Marcy, 97 C. S., 104): 


of the instrument and the making of it negotiable is | 
f 


We have substantially held, that if a munuicipa“! . 
body has lawful power to issue bonds or other nego- | 
tiable securities, dependent only upon the adoption of it 
certain preliminary proceedings, such as the proper ia 
election of the constituent body, the holder in good 
faith has a right to assume that such preliminary pro- 4 
ceedings have taken place, if the fact be certified on 
the face of the bonds themselves, by the authorities 
whose primary duty it is to ascertain it ;’’ and in every 
such case the purchaser, before maturity of such instru- 
ments, is entitled to all the protection applicable to 
purchasers of other negotiable securities under the law 
merchant. | 


For this see 
County of Warren . Marcy, 97 U. S., 96-104. 
and cases there cited. 
Thompson 2. Perrine, 103 U. S., 817, ef seg. 
Thompson 2, Perrine, 106 U. S., 589-593, and 
cases cited. 
Cromwell 2. Sac County, 96 U. S., 51. 


’ 
g 
i? 
* 
j 
; 
[ 


14 
This court in Pana 2. Bowler, (107 U. S., 541,) says: 


We cannot follow the decision of the Supreme Court 
of Illinois in Lippincott 7. Town of Pana, 20 supra, 
without overruling a uniform current of the decisions 
of this court, beginning with Commissioners of Knox 
County 2. Aspinwall, (21 How., $39)) and continuing 
down to the present time. The rights of the bonn 
holder of negotiable municipal bends as we have stated 
them in this opinion, are too firmly settled by the de- 
cisions of this court to be shaken.”’ 


This case of Knox County decides, in effect, precisely 
what we have cited from Warren Co. 2. Marcy, supra; 
and the court in this case of Pana 2. Bowler, supra, ex- 
pressly rules the present point, namely: That munici- 
pal bonds, like other negotiable bonds, when payable to 
bearer, are subject to the ordinary rules of commercial 
paper. 

The court, on page 542, after citing the authorities 
showing that the holder of paper payable to bearer is 
prima facte entitled to the protection of a bona-fde pur- 
chaser, adds the following words: 

And municipal bonds, payable to bearer, are subject 


to the same rules as other negotiable paper. (Cromwell 
v. Sac County, 96 C. &., 5.) 


What we have now said shows that the certificates in 
suit were originally issued under valid authority, as re- 
cited on their face, and that they are negotiable instru- 
ments within the law of commercial paper. 

This being so, the only legal question in the case is 
this, to wit: | 

Where negotiable securities of a municipality, which 
had been duly issued and in circulation, were, before 
maturity, bought by a dona-fde purchaser for value, 
without notice of any defense to their payment, and 
when there was in fact nothing on the bonds to indicate 
that they had ever been paid or cancelled, in such case 
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is ita good defense to the suit on the bonds, by such 
purchaser, that, as a matter of fact, prior holders of such 
bonds had presented them for audit and redemption to 
the municipal authorities, had received certificates 
therefor, and had surrendered them, and that they were, 
thereupon, so negligently cancelled and kept that an 
officer of the corporation could, and did, readily, re- 
move all evidences of the alleged cancellation, and sell 
them, before maturity, to do”a-fide purchasers; and that 
this negligence was done and suffered when express stat- 
ute law required all cancellations in said cases to be 
‘destruction by burning’’? (18 Stats., 505. ) 

Such, we think, is the exact legal question which this 
case presents. 

In reply to it, we suggest the following points : 

It will be observed that the question here presented 
is not whether an officer or agent of the municipal cor- 
poration can issue negotiable securities, which will bind 
the municipality, in the hands of doxa-fde purchasers, 
when there existed no authority to issue such securities. 

So, also, the present question is not whether a dona- 
fide purchaser of negotiable securities can collect them 
when they purport to be bonds of a corporation, issued 
in a case where the municipality had full power to 
issue them under conditions prescribed by law, and 
which bonds, iu fact, were either never issued at all, but 
were put in circulation by forgery or other fraud, or were 
issued when the conditions precedent, prescribed by the 
statute before they could be lawfully issued, had, in 
fact, not been complied with. 

On the contrary, the question here presented is, when 
reduced to its essential elements, this: Whether, where 
municipal negotiable securities have, in fact, been duly 
and lawfully put into a general circulation, and remain 
in such circulation, and were, before maturity, so neg- 
ligently taken up and cancelled, (this negligence being 


— 
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in violation of express statute) as that an agent of the 
corporation could and did sell them, and this without 
any evidence upon the bonds, or otherwise, of their 
cancellation or taking up, to dona-fde purchasers, 
and this before due, does such taking up and cancella- 
tion constitute, in law, any taking up or cancellation? 
Or, on the other hand, is such negligent taking up and 
cancellation, in contemplation of law, worthless and in- 
significant as in favor of the municipality, and are the 
bonds still outstanding and good in virtue of the origi- 
nal and lawful issuing and circulation thereof? 

To this last question we submit there can be, fairly, 
but one answer, and that in the negative, to wit, that 
as against such dona-fide purchasers, taking the bonds 
under such conditions, the original issue remains good 
as against the corporation, and the loss resulting from 
the wrongful reissue must fall upon the municipality. 

In support of this proposition, it may be useful to state 
here some preliminary suggestions. 

One of these suggestions is this: That where a muni- 
cipality, or even a sovereign State, becomes party toa 
negotiable instrument, in virtue of due authority of 
law, there every such municipality or State is bound 
by all the rules of the commercial law applicable to 
such securities. This doctrine is thoroughly settled 
and quite familiar, and is stated by the Supreme Court 
of the United States in the case of Cook et al. v. The 
United States, 91 U. S., 389, in these words: 


It was conceded in the argument that when the 
United States become party to commercial paper they 
incur all the responsibilities of private persons under 
like circumstances. This is in accordance with the 
decision of this court. (The Floyd Acceptances, 7 
Wall., 557; U. S. 2. Bank of Metropolis, 15 Peters, 
377.) As was well said in the last case, from the daily 
and unavoidable use of commercial paper by the United 
States, they are as much — as the community 
at large can be in maintaining these principles. It was 
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also conceded that genuine Treasury notes, like those 
now in question, were, before their maturity, of 
the negotiable paper of the country. We so ‘held at 
the last term in Vermilye & Co. 2. Express Co., 21 
Wall., 238.“ 


The same thing is strongly stated in U. S. 2. State 
Bank, 6 Otto, 36, and cases cited. We cannot think 
that this proposition can be seriously questioned. 
There is no conflict of decisions regarding it; and that 
a municipality stands, in this regard, ina better posi- 
tion than the Government, will hardly be asserted. 

Another proposition somewhat preliminary in its 
character, and which seems, by cross-examination of 
claimant’s witnesses, to be relied on by defendant in 
the present case, is one which we meet in the words of 
the Supreme Court as found’ in Cromwell 2. County of 
Sac, 96 U. S., 60: 


The purchaser, (of municipal negotiable securities, ) 
at whatever price, takes the benefit of the entire obli- 
gation of the maker. Public securities and those of 
private corporations are constantly fluctuating in price 
in the market, one day being above par and the next 
day below it, and often passing within short periods 

from one-half of their nominal to their full value. In- 
deed, all sales of such securities are made with reference 
to prices current in the market, and not with reference 
to their par value. It would introduce, therefore, in- 
conceivable confusion if 4oxa-fde purchasers in the 
market were restricted in their claims upon such securi- 
ties to the sums they had paid for them. This rule in 
no respect impinges upon the doctrine that one should 
make only a loan upon such paper, or takes it for col- 
lateral security for a precedent debt, may be limited in 
his recovery to the amount advanced or secured. 


The court cites, in support of this, 6 Cushing, 469; 
1 Zab., 565; 2 Hill, 301; 8 Met., 40; 36 Iowa, 305. 

Another preliminary proposition may become appli- 
cable in the present case, (though probably not,) and it 
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is this: that claimant and his assignor, Ritchie, even if 
they had notice of facts tending to put a diligent person 
on inquiry, or even had the actual notice, might, not- 
withstanding, purchase a perfect title to these securities 
from a party who had become, within the sense of the 
law, a bona- ide purchaser. The Supreme Court states 
this rule in the case last cited, of Cromwell v. The 
County of Sac, in these words: . 


The rule has been too long settled to be questioned 
now, that whenever negotiable paper has passed into 
the hands of parties unaffected by previous infirmities, 
its character as a valuable security is established, and 
its holder can transfer it to others with like impunity. 
His own title and right would be impaired if any re- 
strictions were — upon his power of disposition. 

„This doctrine, as well as the one which protects the 
purchaser without notice, says Story, is indispensable 
to the security and circulation of negotiable instru- 
ments, and it is founded upon the most comprehensive 
and liberal principles of public policy. The only ex- 
ceptions to this doctrine are those where the paper is 
absolutely void, as when issued by parties having no 
authority to contract, or its circulation is forbidden, by 
law, from the illegality of its consideration, as when 
made upon a gambling or usurious transaction. 


The cases we cite below sustain and enforce this 
familiar rule. 

Still another proposition here applicable is this: That 
such purchasers of such municipal securities are entitled 
to the full benefit of their purchase, unaffected by the 
consideration of the hardship involved in requiring the 
municipality to repay obligations once redeemed, and 
also unaffected by any circumstances merely tending to 
excite suspicion regarding the purchased obligation, (as, 
for example, in this case, suspicion arising from the al- 
leged fact that some of the bonds had coupons pasted 
upon them.) 
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The doctrine here last stated is affirmed by the Su- 
preme Court in the case last cited of Cromwell 2. The 
County of Sac, 96 U. S., reading from pages 57, et seg. 


Obligations of municipalities, in the form of those 
in suit here, are placed by numerous decisions of this 
court on the footing of negotiable paper. They are 
transferable by delivery, and, when issued by competent 
authority, pass into the hands of bona ide purchasers 
for value before maturity, freed from any infirmity in 
their origin. Whatever fraud the officers authorized to 
issue them may have committed in disposing of them, 
or however entire may have been the failure of consid- 
eration promised by parties receiving them, these cir- 
cumstances will not affect the title of — bona- 
fide purchasers for value before maturity, or the liability 
of the municipalities. As with other negotiable paper, 
mere suspicion that there may be a defect of title in tts 
holder, or knowledge of circumstances which would excite 
suspicion as to his tttle in the mind of a prudent man, ts 
not sufficient to im — the title of the purchaser ; that 
— will only follow where there has been bad faith 
on his part. Such is the decision of this court, and 
substantially its language, in the case of Murray 2 
Lardner, reported in 2 Wall., where the leading suthee. 
ities on the subject are consider 


This case of Murray, v. Lardner ime Wall., 1 10,) is a 
case of bona-fide purchase of stolen securities, and has 
direct bearing on all parts of this case. 

In this case, the circumstance of suspicion, which 
did not render the purchased bond dishonored paper, 
was the fact that overdue and unpaid coupons for in- 
terest were attached to it at the time of its purchase. 

As bearing upon the point that claimant might, with 
full notice of defense, purchase a perfect title from 
parties holding, without notice, as dona-fide purchasers, 
the doctrine of this case is succinctly and fully stated 
in the syllabus, paragraph three, in these words : 


‘* Though a purchaser may have notice of infirmities 
in its origin, such a purchaser of a municipal bond from 
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a bona-fide holder, who obtained it for value before ma- 
turity, takes it as freed from such infirmities as it was 
in the hands of such holder.“ 


Another rule of law ought here to be distinctly 
stated. It is this: That in cases of this kind, where 
culpable negligence or active fraud has been the means 
of inflicting loss of a purchaser of corporation obliga- 
tions, and the wrong was done by a trusted agent or 
officer of the corporation, there the acts of fraud are, 
in law, those of the corporation. This doctrine is 
strongly stated by Chief-Justice Shaw, in the case of 
Atlantic Bank 2. Merchants’ Bank (76 Mass., 551), a 
case approved by the Supreme Court. of the United 
States in U. S. 2. State Bank (96 U. S., 36). Farn- 
ham’s act, therefore, was that of the District of Co- 
lumbia. He, although known % be drinking heavily, 
as the trusted employé of the Board of Audit, and 
had the key of the saſe. (Finding IV, R., 12.) 

Although most of the propositions now stated are 
somewhat preliminary in their nature, yet they in fact 
cover the substance of this case, and answer the de- 
fense, which is based upon the facts regarding redemp- 
tion and cancellation, found on pages 10 to 13 of the 
Record. 

But we now proceed to an examination of the case in 
the light of authorities bearing, perhaps, more directly 
upon our exact case. 

And we here restate, in still another form of words, 
what we conceive to be the real legal question raised 
by this defense of cancellation ; we state it thus: 

Where municipal obligations of a negotiable charac- 
ter are, as a matter of law, duly authorized to be issued 
and put and kept in circulation, and they are, as a 
matter of fact, in such circulation, at any given time 
before their maturity, and are purchased by a bona-fide 
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purchaser before due, when so in fact in actual circula- 
tion, in such case it is no defense to the liability of the 
Government or municipality that such issue and circu- 
lation were the result of fraud, negligence, and wrong- 
doing, or even theft, by agents or officers of the muni- 
cipality or Government whose bonds were so put in 
circulation. 

Applied to the present case, this proposition means 
this: 

Since it is true, as a matter of law, that the obliga- 
tions in suit could be lawfully issued and in circulation, 
and in fact were lawfully issued and in circulation, 
then the fact that such circulation, as to the particular 
bonds in suit, was continued, and the bonds came into 
the hands of claimant as a hong: ide purchaser, before 
due, by means of the fraud and wrong-doing of the 
agent of the District of Columbia, constitntes no de- 
fense. 

The first case which we cite in support of this propo- 
sition is that above quoted, of Cooke et al. 2. The United 
States (91 U. S., 389). 

The feature of that case which is here applicable is 
the one which brought the court to decide upon the 
question whether Jay Cooke & Co. could become bona- 
fide purchasers of the Treasury notes, which in that 
case they had sold or delivered to the Assistant Treas- 
urer of the United States, in such sense as that the 
United States could not recover back from Jay Cooke 
& Co. the money which such assistant had paid them. 
And whether Jay Cooke & Co. could become a dona- 
fede purchaser of said Treasury notes, depended upon 
the question whether the Government had put them in 
circulation, in such sense as that they became the obli- 
gations of the Government. The fact was that the 
notes purchased by Jay Cooke & Co. were, in legal 
effect, forgeries, and had never been issued by the 
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United States, except by means of the fraud of some 
party having access to said notes. The notes were printed 
from genuine plates, and were fraudulently or surrepti- 
tiously issued. The court below instructed the jury 
that if the notes were printed in the Department already 
for issue, yet, if they were not n fact issued, the United 
States could recover. The issue to bind the Govern- 
ment must be a physical act of an authorized officer. 
This instruction the Supreme Court held to be errone- 
ous, and reversed the judgment ; and, on page 404, says 
that this instruction by the judge is too narrow. The 
court held that an issue of such notes, through the 
negligence or wrong-doing of. the agents of the Gov- 
ernment, was an issuing of the notes which enabled 
Jay Cooke & Co. to become dona-fide purchasers, and 
enabled them to hold them as against the Government 
as its valid obligations. This same thing was decided 
October 13, 1873, in a case in the Circuit Court of the 
United States for the Eastern District of Pennsylvania, 
wherein the same party (Jay Cooke & Co. and the United 
States) were parties; and the court held that such de- 
fault and negligence of the Government in allowing 
the notes to become circulation, bound the Government 
and enabled Jay Cooke & Co. to purchase a good title 
as against the Government. 

We are unable to see why the doctrine of this case is 
not conclusive of the present one. There the instru- 
ments obtained circulation through the default and 
negligence of the Government. They were never, in 
fact, issued, except through a fraud, and yet the court 
held that, being printed on genuine plates, and in a 
condition where they were perfect, when they had 
passed through all the printing processes requisite to 
make them good obligations, upon due issue, then 
they stood in the same category in which the coin of 
the United States stands with reference to its circula- 
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tion, (see p. 404;) and the court in effect held that the 
Government, having thus become party to these instru- 
ments, became liable for their negligent or fraudulent 
issue, even though the issue was only secured through 
and by means of a felony. 

Applied to the present case, it is equivalent to hold- 
ing that these bonds never were, in legal contemplation, 
taken up or withdrawn from their original circulation. 
The case of Cooke, supra, is much stronger in favor of 
the Government than the present one, because there 
never was any genuine circulation or issue, and the 
only circulation ever given to the notes was secured 
through a felonious issue; whilst in the case at bar 
there was an issue of the very bonds in suit; and the 
only defense is one which bases itself upon such cul- 
pable attempt at redemption as involved not only gross 
negligence, but an express violation of the statute 
which prescribed a particular method of cancellation, and 
that method destruction by burning. This require- 
ment is equivalent to an express enactment, by the 
statute, that the public should be entitled to complete 
protection. It was equivalent to saying, by statute, to 
the public that any bonds might be safely deemed, by 
it, as not redeemed or cancelled which remained in 
existence; because all that were, in fact, cancelled were 
by law required to be absolutely destroyed by fire. A 
case of more gross and inexcusable negligence could 
scarcely be stated, even if looked at in this aspect, as to 
the method of cancellation and excluding from view 
the fact that the corporation, through one of its officers, 
stole the bonds and sold them. 

It will be seen by the findings of fact that the 
bonds were put where there was no physical obstruc- 
tion whatever to their being taken, at the pleasure of 
of any employé in the office: that they were in full 
sight of every one behind the counter. They were not 
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only omitted to be burned, but they were leſt in the 
complete power of the man, Farnham. 

The case at bar is surely more than brought within 
the doctrine of Jay Cooke & Co. 2. the United States. 

These bonds were, therefore, never, in contemplation 
of law, out of circulation or redeemed or cancelled. 

We, however, desire to direct the court’s attention to 
some other analogous cases, even though this may not 
be necessary. 

In the case of the State of California 2. Wells, Fargo 
& Co., 15 California, 336, decided in 1860 by Justices 
Baldwin, Field, and Cope, is one much like the case 
last cited of Jay Cooke & Co,, in its legal elements. 
The facts in that case are indicated accurately, as also 
are the principles of law decided, bv the syllabus. It 
reads thus: 


„Warrants drawn by the comptroller of the State, 
delivered to the payees thereof, and by them indorsed 
in blank, were presented, by the holders, to the State 
treasurer, and, on payment, were delivered to him. 
They were afterwards stolen from the office of the 
treasurer. The warrants, on their face indicating a 
just and legal claim against the State, came into the 
hands of defendants, (Wells, Fargo & Co.,) ignorant 
that they had been stolen. Defendants present them 
to the treasurer, and in lieu thereof received State 
bonds payable to bearer, under the funding act of 1857, 
and part with them. The State sues for the bonds or 
their value. Held, That the action does not lie; that 
defendants, having received the bonds dona fide, and 
without fraud, for warrants apparently good against the 
State, are not liable to this form of action. 


The mere reception of the bonds, though issued by 
mistake, does not render defendants liable. 

Bonds so issued are negotiable, and bind the State in 
the hands of an innocent assignee. , 

A man dealing with State securities is not bound to 
search the books and records of the State officers before 
buying claims against the State. 
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The bonds in this case constitute a payment of the 
warrants, and if the rule that voluntary payments are 
not recoverable, be not applicable, still the equity of 
the defendant is equal to that of the plaintiff, and the 
courts will not interfere.’’ 


An inspection of this case will show that, in order to 
reach the conclusion which the court did reach, it was 
requisite for the court to hold, and the court did hold, 
that Wells, Fargo & Co. could acquire such an interest 
in these stolen bonds as that ‘hey were entitled to treat 
them as their own, and to pay them out as such to the 
officers of State, provided they did it innocently, and 
this the same as if they were money. 

The court upon this point (p. 344) says: 

„We should regard the issuance of these bonds as a 
payment of the old elaim. We see no difference between 
these bonds, which are negotiable upon their face, and 
having a fixed value in the markets, and circulate as 
money, and the same amount in bank- notes or coin, so 


far as the rule is concerned which gives protection to 
such payment. 


There are several points in this case which have 
direct application to the one at bar. One is that point 
where the court holds that a citizen, dealing with State 
securities, zs not bound to search the books and records o 
the State officers before buying claims against the State. 
The court remarks, touching this point, on p. 342, in 
these words : 

But it cannot be held that every man who deals 
with State securities is bound to search the books and 
records of the State officers before proceeding to make 
an assignment of the claim against the State. We do 
not know that these books and papers are subject to 
public inspection. If they were so held, it might lead 
to very embarrassing results.“ 


Applied to the present case, this rule renders utterly 
immaterial that part of the stipulation on pp. 41 and 
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42 of the Record which says that the cancellation of 
these bonds was entered upon the books of the Dis- 
trict. As a matter of fact, the books of the District 
were not open to inspection, and, if they had been, 
there is no laches or want of diligence, as against the 
claimant or his assignors, in failing to search the books 
to see whether bonds were stolen. 

Another feature of this case of Wells, Fargo & Co. 
is applicable to the one at bar. It is this: The stat- 
utes of California require that on the payment of any 
warrants by the Treasurer, drawn by the Comptroller, 
on him, he shall take the receipt of the person to whom 
the money is paid, on the back of the warrant, and care- 
fully file away and preserve the same, indorsing thereon 
the number, &c,, (p. 343). This the officers omitted 
to do, and allowed, by their negligence, these bonds to 
get into circulation and to be disposed of to innocent 
holders, without any such receipt being indorsed there- 
on. Touching the effect of this omission to follow the 
law in cancelling the bonds so taken up, the court says 
(p. 343): 

In this case in appears that the law had prescribed 
a method (receipt indorsed on the back) of proceed- 
ure, being by itself a sufficient protection and notifica- 
tion of the character of the claim ; and the failure of 
the officers of the Government to follow the law ought 
not to be turned to the injury of a citizen, and made 
the occasion of ruining him for being no wiser than 
those officers to whom this class of duties is specifically 
intrusted. 


The court then proceeds to enforce and illustrate the 
hardship of denying to the defendants a title, honestly 
acquired, in these bonds, owing to the negligence of the 
officers in failing to indorse a receipt on the back 
thereof, and owing to their thus being put into a condi- 
tion where they could be sold, and were sold, or trans- 
ferred, to the defendants, as dona-fide purchasers. 
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As applied to the case at bar, this signifies that the 
failure of the District to destroy, by fire, these bonds, 
and their culpable negligence in allowing them, through 
their officers, to be put in circulation, is such negligence 
as will throw upon the municipality or the Government 
the liability to bear the loss resulting from such negli- 
gence. On this point, that where one of two parties 
shall suffer, he shall who enabled the loss to be inflicted, 
the court remarks (bottom of pp. 343 and 344): 


We see no difference between a State and an indi- 
vidual in the application of this principle. The State 
should act with as much justice, and be held to as strict 
a responsibility, as one of its own citizens in these mat- 
ters of dealing and contract; and it is better that she 
should be held responsible for the acts of her agents than 
that she should reap the benefits of fraud committed 
upon innocent third persons by those agents under cover 
and color of authority. 


The cases that we have now cited, it will be found, are 
really the result of one of the settled and most familiar 
rules of the law of commercial paper. It is this: That 
where the maker of commercial negotiable paper so 
deals with it as that it is stolen from his possession and 
put into circulation, through the act of the thief, and, 
before maturity, passes into the hands of a bona-fide 
holder, without notice of the wrong, there the dona-fide 
holder takes a complete title, and the maker of the note 
cannot set up, as a defense, the larceny. 

This doctrine is stated in 1 Edwards on Bills and 
Notes, (3d edition,) section 406, side page 309, in these 
words, when speaking of stolen bills: 


It is now settled that the title of an indorsee for 
value can only be defeated by showing that he acted in 
bad faith in taking the bill; and the true question for 
the jury is held to be whether the purchaser took the 
bill in good faith. Gross negligence may be evidence 
of mala fides, but it is not the same thing. 
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In section 437, quoting from Chief Justice Shaw in 
the case of Wheeler v. Guild, 20th Pickering, he there 
says: 


The law in regard to bills of exchange and promis- 
sory notes is so framed as to give confidence and security 
to those who receive them for valuable consideration in 
the ordinary course of business, when payable to bearer, 
or indorsed in blank, so as to be transferable by delivery; 
and in general a party taking such a bill under such 
circumstances has only to look to the credit of the par- 
ties to it, and the legality and genuineness of the si 
tures and indorsements, so that if such a note or bill be 
made without consideration, or be lost or stolen, and 
afterwards negotiated to one who, having no knowledge 
of these facts, for a valuable consideration, in the usual 
course of business, his title is good, and he shall be en- 
titled to receive the amount. [.o so great an 
extent is this principle carried, that in regard to bank 
notes, and in most respects in regard to the other bills 
and notes transferable by delivery, shat the title and 


R — are considered to be inseparable, and it will 


resumed that the party thus in possession of a bill 
holds it for value until the contrary appears, and the 
burden of proof is on the party impeaching his title. 


The case of Murray v. Lardner, (2 Wall., 110,) already 
cited, is one where Lardner sued Murray, in detinue, to 
recover for. three negotiable railroad bonds, of $1,000 
each, stolen from Lardner, and sold by the thief to 
Murray, a broker. The court had charged the jury 
(p. 113) that the burden was on Murray to show that 
there were no grounds of suspicion known to him when 
he purchased, and that unless he showed this he could 
not recover; and the Supreme Court reversed the judg- 
ment on account of this charge. The case contains a 
valuable review of the cases; and, on page 121, the 
result of them is given in these words: 


The ion of such paper carries the title with 
it to the holder. The possession and title are one and 


inseparable. 
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„The party who takes it before due for a valuable 
consideration, without knowledge of any defect of title, 
and in good faith, holds a valid title against all the 
world. 

‘*Suspicion of defect of title, or the knowledge of 
circumstances which would excite such suspicion in 
the mind of a prudent man, or gross negligence on the 
part of the taker, at the time of the transfer, will not 
defeat his title. Th result can only be produced by 
bad fatth on his part. 

Ilie burden of proof lies on the person who assatls 
the right claimed by the party in possession. 

Such is the se¢t/ed law of the court, and we feel no 

disposition to depart from it. 


Such is this case of Murray v. Lardner; and we con- 
fess that we do not see why its doctrines are not con- 
clusive of this case. 

To reply to it, that it is not applicable because in 
that case the stolen bonds were not pretended to have 
been taken up and cancelled, whilst in the case at bar 
they had been, and were uucilus- were blank paper— 
is no reply at all, and begs the whole question. 

Such a grossly negligent taking up and cancellation 
is, in law, no taking up at all; and the wicked negli- 
gence and the actual larceny by the corporation, through 
its agent, (see 10 Gray, 551,) is zo¢ in law or morals any 
payment, and leaves the bonds in full life as to such dona- 

fide purchasers. 

This case of Murray v. Lardner has been constantly 
reaffirmed by the Supreme Court; as in 11 Otto, 557; 
9 Otto, 682; 4 Otto, 754; 21 Wall., 359; 21 Wall., 323, 
and many other cases. 

The case of Welsh 2. Sage, (47 N. V., 143,) decided 
in 1872, is one where trover was brought to recover the 
value of three one-thousand-dollar coupon bonds of the 
Milwaukee & St. Paul R. R. Co., which were payable 
to bearer. The bonds had been delivered by Welsh, 
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plaintiff, to a broker to take to the deſendant, Sage, 
who was an officer of said company. 

The syllabus of the case indicates fully what was de- 
cided. It reads thus: 


„The title of a purchaser, for value, of stolen nego- 
tiable paper, including bonds payable to bearer, is not 
impaired by negligence. It will only be defeated by 
proof of fraud or bad faith. Notice of such facts as 
will put a prudent man upon his guard will not defeat 
his recovery thereon. 

‘*Plaintiff made advances upon coupon bonds of the 
M. and St. P. R. R. Co., which originally were accom- 
panied by, or had attached to them, certificates, stating 
in substance that upon the surrender of the certificate 
and bond the holder was entitled to full-pay preferred 
stock. These certificates were referred to in the body 
of the bond. When the bonds were transferred to plain- 
tiff the certificates were not with them— 

Feld, That while the absence of the certificate might 
be a circumstance of some weight in determining the 

uestion, yet of itself it did not prove fraud or bad 
aith.“ 


The court, on page 146, says: 


The law may be regarded as geitled that a purchaser, 
ſor value advanced, of negotiable paper, ineluding 
bonds, is not bound to exercise such care and caution 
as wary, prudent men would exercise. Negligence will 
not impair his title. It is a question simply of good 
faith in the purchaser. Unless the evidence makes out 
a case upon which a jury would be authorized to find 
fraud or bad faith in the purchaser, it is the duty of 
the court to direct a verdiet.“ 

The court cites 35 N. V., 67; 29 N. V., 249 ; 20 How- 
ard (U. S.), 365; 2 Wall., 121; 4 Ad. and El., 867. 


The court proceeds : 


Notice of the defense to defeat a recovery means, 
substantially, notice of such facts as would make a de- 
fense, or would necessarily lead the mind to believe in 
its existence ; not merely notice of such facts as would 
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put a prudent man on inquiry. The rule 
puts the consequence of neglect or misfortune upon the 
party upon whom they have fallen; upon those who 

ave negligently put such paper in circulation or from 
whom it is stolen. It sustains the ready and safe trans- 
fer of negotiable paper to those who honestly purchase 
it for value advanced. 


The last language of the court, in this case of Welsh 
and Sage, is, in substance, a statement of what is a 
maxim of the law, that where one or two innocent par- 
ties must suffer, he shall suffer whose default enabled 
the loss to be inflicted. 

In the present case this application is obvious. The 
most culpable negligence of some of the officers of the 
defendant, and the actual larceny and fraud of another, 
not only rendered the loss possible, but in fact in- 
flicted it. 

And we submit that if such a criminally culpable 
taking up of negotiable papers, before due, shall, by 
this court, be held to be a withdrawal from circulation, 
and a destruction of the instrument, then it will be a 
new experience in the judicial history of commercial 
paper. It is a settled rule of the law merchant, which 
is expressed by Lord Mansfield in Burbridge 2. Man- 
ners (3 Camp., 6, 193; and see Byles on Bills, sec. 
171), that payment of bills before due does no more 
extinguish them than if the note were merely dis- 
counted,’ lt is the duty of bankers to make some 
memorandum on bills and notes which have been paid, 
and if they do not the holders of such securities can- 
not be affected by any payment made before they were 
due.“ 

In the case at bar, though such memorandum was 
faintly made by one officer, yet it was so made that 
another could readily remove all traces of it, and he did 
so remove them, and sold them before due. (See find- 
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ings 2 to 6 inclusive, R., 10-12.) Shall this corporation 
be allowed, in this or any court, to say, as against their 
victims, that such a payment and cancellation is an ex- 
tinguishment of the security ? 

Such is the question the case presents. Is it not too 
much to say that the question is there a defense? is con- 
clusively answered in the negative by the highest and, 
indeed, all respectable authorities, and by the principles 
of justice and reason. 

SAM’L SHELLABARGER, 
J. M. WILson, 
For Claimanti. 
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cf STATEMENT OF THE CASE. 

a This is an appeal from a judgment rendered by the 
4 Court of Claims on the 22d day of May, 1885, in favor 
q of the appellee, for the sum of $7,750, upon debts of the 
2 District of Columbia, due and payuble January 1, 1876. 
5 Thomas W. Cornell brought suit in the Court of 


Claims to recover upon certain sewer certificates issued 
by the Board of Public Works of the District of Co- 
ig lumbia. These certificates were issued in accordance with 
the terms of legislative enactment, and were secured by 
pledge to the commissioners of the sinking fund of assese- 
ments, made in accordance with act approved June 26, 
1873, against private property benefited by improve- 
ment, aud receivabie in payment of such assessments. 
These certificates were redeemed by the board of audit 
9134—1 
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pursuant to the provisions of act of Congress passed 
June 20, 1874, which said act was an act of substitution 
for that of the legislative assembly approved on the 26th 
day of June, 1873. By this act of Congress the authority 
vested in the Board of Public Works by ‘he aforemen- 
tioned act of the legislative assembly was repealed, and 
no more certificates were to be issued. And by section 8 
of the same act of Congress it was further provided : 


That no property shall be advertised for sale or 
sold for the collection of any assessment, authorized 
by the legislative assembly by the act entitled “ An 
act creating drainage and sewerage sections in the 
cities of Washington and Georgetown in the Dis- 
trict of Columbia, and providing for the payment of 
the construction of sewers and drains therein and 
issuing certificates therefor,” approved on the twenty- 
sixth day of June eighteen hundred and seventy- 
three, until otherwise ordered by Congress; and it 
shall be unlawful to issue any further certificates of 
indebtedness authorized by said act. 


That the certificates sued on had been redeemed by the 
board of audit by exchanging them for certificates of that 
board by converting them into District 3.65 bonds, and 
that they were surrendered to that board at the time of 
their redemption and properly cancelled. That since the 
surrender, redemption, and cancellation of these certificates 
in the manner aforesaid, they were surreptitiously and 
fraudulently abstracted from their place of proper custody 
and were then afterwards put in circulation, and became 
the property by purchase of the appellee, whereupon he 
brought his suit in the Court of Claims. 
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ASSIGNMENT or BRROR. 
(1) The court erred in deciding that the certificates 
were negotiable paper. 
(2) The court erred in deciding that the assignment of 
these certificates to claimant by Ritchie gave the claimant 
a cause of action against the District of Columbia. 


(3) The cuurt erred in giving the claimant a judgment 
aguinst the District of Columbia fur the sum of $7,750. 


There is but one proposition that will be urged by the 
appellants in support of this appeal. It will be ébserved 
that on July 1, 1873, the board of public works for the 
District of Columbia issued certificates of indebtedness, 
commonly called sewer certificates. By act of Congress 
approved June 2, 1874, the board of public works was 
abolished, and a board of audit created, authorized to 
audit the indebtedness of the District, including these 
certificates, and to issue therefor auditor’s been 
known as the 3.65 bonds. 

Under the operation of this act nearly all of the sewer 
certificates were redeemed, and cancelled by writing in ink 
the words “cancelled by the board of audit.” When so 
stamped they were tied up in bundles and placed on @ 
shelf in the room where the act of cancellation had been 
done. This was the condition of these certificates when 
they were stolen by one of the clerks, and, after removing 
the words of cancellation, in their altered state were put 
in circulation. 
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It will be contended that these certificates could not in 
any sense of the word be treated as negotiable instru- 
ments. These certificates were the creatures of legislative 
enactment ; they had no value or effect upon the market, 
except that given them by force of the statute. Any one 
purchasing a certificate of this character takes it cum onere ; 
that is, must take it subject to all legal defenses that will 
defeat its payment. 

Bonds issued by a municipal corporation, if issued in 
pursuance of a power conferred by the legislature, are 
valid commercial instruments; but if issued by such a 
corporation which possessed no power from the legislature 
to grant such aid they are invalid even in the hands of 
innocent holders. So says the Supreme Court in Saint 
Joseph Township v. Rogers (16 Wallace, p. 659). These 
certificates were possessed of a certain commercial charac- 
ter up to a certain time, because they had been issued by 
legislative authority, which, being a public act, was public 
notice to the world of the authority for such issue. But 
at a later date, by act of Congress approved June 20, 
1874, these very certificates were withdrawn from circula- 
tion, by redemption and cancellation, in the manuer and 
by the persons authorized and charged to execute that 
duty. Here was a public act, a law of Congress, of which 
every body is supposed to take cognizance and have 
knowledge, that by its operation destroys all the value 
and commercial life that these certificates ever had or 
possessed. 

It was after this law of Congress went into operation 
that these certificates were put in circulation. It will not 
do to answer this proposition that all the bonds were not 
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surrendered, and that it was left optional with the holder 
to rest satisfied with this class of security or accept 
another in lieu of it. The fact yet remains that a law 
of Congress had been passed authorizing a substitution of 
another security for this class, and that the holders of 
these certificates, or a majority of them, had availed them- 
selves of this law. 

Further, it must be borne in mind that by the same 
act of Congress the present value of these certificates had 
been destroyed, by the enactment of a clause forbidding 
the collection of any assessment by the sale of property, 
as authorized by the act of legislative assembly, by vir- 
tue of which these certificates were issued. (Act * 20, 
1874, ch. 337, § 8). 

Now, it will be insisted that the moment this act of 
Congress went into effect that it was public notice to the 
world that these certificates would be replaced by another 
and a different class of security, and the moment that the 
redemption and cancellation of that particular security 
was perfurmed that it became dead as commercial paper, 
and can be impeached, though it fall into the hands of an 
innocent holder. 

If this be not so, how could a municipal corporation pro- 
tect itself? It is held, bound by its public obligations, and 
it must be accorded the benefit of all public acts. Then, 
it must fullow that the holder of this paper gained no 
such title to it as made it unimpeachable as commercial 
paper coming through the regular channels of trade into 
the hands of an innocent purchaser. Being stripped of 
its value by the operation of an act of Congress it was 
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the duty of the purchaser to know such fact, and igno- 
rance of it can afford him no protection. 

Admitting that these certificates were negotiable when 
issued, that is, transferable by delivery or indorsement, 
this character was destroyed by the act of June 20, 1874. 
That act gave notice that such certificates would be re- 
deemed by giving 3.65 bunds in their stead, and that the 
method of collection provided for by the original act of 
June 26, 1873, was withdrawn. This was sufficient to 
put any person upon inquiry, and such certificates as were 
taken subsequently were taken subject to all legal defenses. 
Purchasers thereof before maturity are not entitled to the 
protection afforded to innocent holders of negotiable in- 
struments. 

There is a distinction between a corporation bond and a 
certificate of indebtedness, in respect to their negotiability 
and commercial character. The former is clothed with 
these ingredients, and they may be inferred from the fact 
of the authority to issue them. But ordinary corporation 
orders, warrants, and certificates of indebtedness are not 
within this principle. Although negotiable in form and 
negotiable in character, so far as to enable the holder to 
sue in his own name, they do not exclude inquiry into the 
legality of their issue, or preclude defenses in the hands 
of any holder. (Jones on Railroad Securities, p. 283, 
sec. 283.) 


Custom and usage may have assimilated them to 
lar commercial paper as to make them negotia- 
ble, that is, transferrable by delivery or endorsement. 
This quality renders them more convenient for the 
purposes of the holder, and has undoubtedly led to 
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the idea, so frequently, but we think e ö 
entertained, that they are invested with that other 
characteristic of commercial paper —freeilom from all 
legal and equitable defenses in the hands of a bona 
fide holder. 


This is the language of the Supreme Court, to be found 
in the case of The Mayor v. Ray, 19 Wallace, p.478. Then 
it will be contended that these certificates sued upon are 
not invested with the character and incidents of commer- 
cial paper, so as to render them in the hands of bona fide 
holders absolute obligations to pay, however irregularly 
or fraudulently they may have been put in circulation. 

If this doctrine be incorrect, a municipal corporation 
could be involved in irretrievable bankraptcy. These 
certificates are only evidences of indebtedness, and are but 
necessary instruments for carrying on the machinery of 
municipal government, and for the antivipation of the col- 
lection of taxes. To treat them as commercial paper 
would be an abuse of their true purpose and character. 

The case at bar, it is res ly urged, falls within 
this class. The certificates sued upon are mere due bills, 
or evidence of indebtedness for a particular and specific 
purpose. Their issue was for the payment of a special 
class of work, and not in any manner to provide fur the 
payment of the debts generally of the District. They 
were such evidences of indebtedness as could only have 


been issued by special legislation, and for the city pur- 


poses, in the construction of its sewers. They were cer- 
tificates for this class of city work, and alone for this 
work. They could not be lawfully issued for any other 
purpose. The face of the paper itself is notice that its 
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validity depends upon the regularity of its issue. It be- 
longs clearly to that class issued for commercial conven- 
ience, that in the language of the Supreme Court is not 
freed from all legal and equitable defenses in the hands of 
a bona fide holder. Hisclaim to be a bona fide holder will 
always be subject to this qualification. (Ibid.) 

Then, further, as to the non-negotiable character of 
these certificates. It will be observed that they were 
made payable out of a particular fund by legislative en- 
actment, to wit, the sinking fund of assessments, made in 
accordance with act approved June 26, 1873. These as- 
sessments were made liens upon property owners, and 
their collection was enforced by law. The certificates in 
question were made payable by this method; in other 
words, were payable out of moneys to be collected by the 
method declared by the statute. These certificates were 
not made payable unconditionally and at all events, and 
in this particular lack the negotiable characteristic of com- 
mercial paper. The instrument must be made payable 
unconditionally and at all events in order to be negotia- 
ble. (Daniel, Neg. In., vol. 1, sec. 111, p. 34.) 

In accordance with these principles the character of the 
instruments as bills or notesis destroyed. They are made 
payable out of a particular fund, and their payment then 
becomes conditional on the sufficiency of that fund, which 
may prove inadequate for their payment. They can not, 
therefore, be treated as negotiable instruments. (Jbid., 
p. 39.) 

In conclusion, it is respectfully submitted that these 
certificates can not be treated as negotiable instruments 
for the reasons set up in support of this appeal. In the 
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first place, because they lack the characteristics that could 
alone clothe them with that element, and because they 
had been withdrawn from circulation, thereby extinguish- 
ing their market value by public act of the law-mak- 
ing power, that alone gave them any commercial life, 
of which the purchaser was bound to take notice. In 
other words, that the purchaser took them at his peril. 
It is therefore respectfully submitted that the judgment of 


the Court of Claims be reversed. 
R. A. Howarp, 
Assistant Attorney-General. 
W. I. Hu. I, 
Aisj,ν, Attorney. 
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N the Supreme Court of the United States. 


OctoBer TERM, 1888. 


THe Disrricr or CoL_umBia, 
appellant, No. 316. 


va. 
Tuomas W. CorRNELL. 


STATEMENT OF THE CASE. 


This is an appeal from a judgment rendered by the 
Court of Claims on the 22d day of May, 1885, in favor 
of the appellee, for the sum of $7,750, upon debts of the 
District of Columbia, due and payuble January 1, 1876. 

Thomas W. Cornell brought suit in the Court of 
Claims to recover certain sewer certificates issued 
by the Board of Public Works of the District of Co- 
lumbia. These certificates were issued in accordance with 
the terms of legislative enactment, and were secured by 
pledge to the commissioners of the sinking fund of ae 
ments, made in accordance with act approved June 26, 
1873, against private property benefited by improve- 
ment, and receivabie in payment of such assessments. 
These certificates were redeemed by the board of audit 
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pursuant to the provisions of act of Congress passed 
June 20, 1874, which said act was an act of substitution 
for that of the legislative assembly approved on the 26th 
day of June, 1873. By this act of Congress the authority 
vested in the Board of Public Works by the aforemen- 
tioned act of the legislative assembly was repealed, and 
no more certificates were to be issued. And by section 8 
of the same act of Congress it was further provided : 


That no property shall be advertised for sale or 
sold for the collection of any assessment, authorized 
by the legislative assembly by the act entitled An 
act creating drainage and sewerage sections in the 
cities of Washington and Georgetown in the Dis- 
trict of Columbia, and providing for the payment of 
the construction of sewers and drains therein and 
issuing certificates therefor,” approved on the twenty- 
sixth day of June eighteen hundred and seventy- 
three, until otherwise ordered by Congress; and it 
shall be unlawful to issue any further certificates of 
indebtedness authorized by said act. 


That the certificates sued on had been redeemed by the 
board of audit by exchanging them for certificates of that 
board by converting them into District 3.65 bonds, and 
that they were surrendered to that board at the time of 
their redemption and properly cancelled. That since the 
surrender, redemption, and cancellation of these certificates 
in the manner aforesaid, they were surreptitiously and 
fraudulently abstracted from their place of proper custody 
and were then afterwards put in circulation, and became 
the property by purchase of the appellee, whereupon he 
brought his suit in the Court of Claims. 
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ASGIGNMENT OF ERROR. 


(1) The court erred in deciding that the certificates 
were negotiable paper. 

(2) The court erred in deciding that the assignment of 
these certificates to claimant by Ritchie gave the claimant 
a cause of action against the District of Columbia. 

(3) The court erred in giving the claimant a judgment 
aguinst the District of Columbia for the sum of $7,750. 


ARGUMENT. 


There is but one proposition that will be urged by the 
appellants in support of this appeal. It will. be observed 
that on July 1, 1873, the board of public works fer the 
District of Columbia issued certificates of indebtedness, 
commonly called sewer certificates. By act of Congress 
approved June 2, 1874, the board of public works was 
abolished, and a board of audit created, authorized to 
audit the indebtedness of the District, including these 
certificates, and to issue therefor auditor’s certificates, 
known as the 3.65 bonds. 

Under the operation of this act nearly all of the sewer 
certificates were redeemed, and cancelled by writing iy iak 
the words “cancelled by the board of audit.” When so 
stamped they were tied up in bundles and placed on a 
shelf in the room where the act of cancellation had been 
done. This was the condition of these certificates when 
they were stolen by one of the clerks, and, after removing 
the words of cancellation, in their altered state were put 
in circulation. 
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It will be contended that these certificates could not in 
any sense of the word be treated as negotiable instru- 
ments. These certificates were the creatures of legislative 
enactment ; they had no value or effect upon the market, 
except that given them by force of the statute. Any one 
purchasing a certificate of this character takes it cum onere ; 
that is, must take it subject to all legal defenses that will 
defeat its payment. 

Bonds issued by a municipal corporation, if issued in 
pursuance of a power conferred by the legislature, are 
valid commercial. instruments; but if issued by such a 
corporation which possessed no power from the legislature 
to grant such aid they are invalid even in the hands of 
innocent holders. So says the Supreme Court in Saint 
Joseph Township v. Rogers (16 Wallace, p. 659). These 
certificates were possessed of a certain commercial charac- 
ter up to a certain time, because they had been issued by 
legislative authority, which, being a public act, was public 
notice to the world of the authority for such issue. But 
at a later date, by act of Congress approved June 20, 
1874, these very certificates were withdrawn from circula- 
tion, by redemption and cancellation, in the manner and 
by the persons authorized and charged to execute that 
duty. Here was a public act, a law of Congress, of which 
every body is supposed to take cognizance and have 
knowledge, that by its operation destroys all the value 
and commercial life that these certificates ever had or 


It was after this law of Congress went into operation 
that these certificates were put in circulation. It will not 
do to answer this proposition that all the bonds were not 
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surrendered, and that it was leſt optional with the holder 
to rest satisfied with this class of security or accept 
another in lieu of it. The fact yet remains that a law 
of Congress had been passed authorizing a substitution of 
another security for this class, and that the holders of 
these certificates, or a majority of them, had availed them- 
selves of this law. 

Farther, it must be borne in mind that by the same 
act of Congress the present value of these certificates had 
been destroyed, by the enactment of a clause forbidding 
the collection of any assessment by the sale of property, 
as authorized by the act of legislative assembly, by vir- 
tue of which these certificates were issued. 4 June 20, 
1874, ch. 337, § 8). 

Now, it will be insisted that the moment this act of 
Congress went into effect that it was public notice to the 
world that these certificates would be replaced by another 
and a different class of security, and the moment that the 
redemption and cancellation of that particular security 
was performed that it became dead as commercial paper, 
and can be impeached, though it fall into the hands of an 
innocent holder. 3 

If this be not so, how could a municipal corporation pro- 
tect itself? It is held, bound by its public obligations, and 
it must be accorded the benefit of all publicacts, Then, 
it must follow that the holder of this paper gained no 
such title to it as made it unimpeachable as commercial 
paper coming through the regular channels of trade into 
the hands of an innocent purchaser. Being stripped of 
its value by the operation of an act of Congress it was 
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the duty of the purchaser to know such fact, and igno- 
rance of it can afford him no protection. | 
Admitting that these certificates were negotiable when 
issued, that is, transferable by delivery or indorsement, : 
this character was destroyed by the act of June 20, 1874. 
That act gave notice that such certificates would be re- 
deemed by giving 3.65 bonds in their stead, and that the | 
method of collection provided for by the original act of | 
June 26, 1873, was withdrawn. This was sufficient to g 
put any person upon inquiry, and such certificates as were 
taken subsequently were taken subject to all legal defenses. 
Purchasers thereof before maturity are not entitled to the 
protection afforded to innocent holders of negotiable in- 
struments. 
There is a distinction between a corporation bond and a 
certificate of indebtedness, in respect to their negotiability 
and commercial character. The former is clothed with 
these ingredients, and they may be inferred from the fact 
of the authority to issue them. But ordinary corporation 
orders, warrants, and certificates of indebtedness are not 
within this principle. Although negotiable in form and 
negotiable in character, so far as to enable the holder to | 
sue in his own name, they do not exclude inquiry into the 1 
legality of their issue, or preclude defenses in the hands 
of any holder. (Jones on Railroad Securities, p. 283, 
sec. 283.) 


Custom and usage may have assimilated them to 
lar commercial paper as to make them negotia- 
ble, that is, transferrable by delivery or endorsement. 
This quality renders them more convenient for the 
purposes of the holder, and has undoubtedly led to 
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the idea, so uently, but we think erroneously, 
entertained, 2 they are invested with that other 
characteristic of commercial paper—freedom from all 
legal and equitable defenses in the hands of a bona 
fide holder. 


This is the language of the Supreme Court, to be found 
in the case of The Mayor v. Ray, 19 Wallace, p.478. Then 
it will be contended that these certificates sued upon are 
not invested with the character and incidents of commer- 
cial paper, so as to render them in the hands of bona fide 
holders absolute obligations to pay, however irregularly 
or fraudulently they may have been put in circulation. 

If this doctrine be incorrect, a municipal corporation 
could be involved in irretrievable bankruptcy. These 
certificates are only evidences of indebtedness, and are but 
necessary instruments for carrying on the machinery of 
municipal government, and for the antivipation of the col- 
lection of taxes. To treat them as commercial paper 
would be an abuse of their true purpose and character. 

The case at bar, it is respectfully urged, falls within 
this class. The certificates sued upon are mere due bills, 
or evidence of indebtedness for a particular and specific 
purpose. Their issue was for the payment of a special 
class of work, and not in any manner to provide for the 
payment of the debts generally of the District. They 


were such evidences of indebtedness as could only have 


been issued by special legislation, and for the city pur- 
poses, in the construction of its sewers. They were cer- 
tificates for this class of city work, and alone for this 
work. They could not be lawfully issued for any other 
purpose. The face of the paper itself is notice that its 
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validity depends upon the regularity of its issue. It be- 
longs clearly to that class issued for commercial conven- 
ience, that in the language of the Supreme Court is not 
freed from all legal and equitable defenses in the hands of 
a bona fide holder. His claim to be a bona fide holder will 
always be subject to this qualification. (Jbid.) 

Then, further, as to the non-negotiable character of 
these certificates. It will be observed that they were 
made payable out of a particular fund by legislative en- 
actment, to wit, the sinking fund of assessments, made in 
accordance with act approved June 26, 1873. These as- 
sessments were made liens upon property owners, and 
their collection was enforced by law. The certificates in 
question were made payable by this method; in other 
words, were payable out of moneys to be collected by the 
method declared by the statute. These certificates were 
not made payable unconditionally and at all events, and 
in this particular lack the negotiable characteristic of com- 
mercial paper. The instrument must be made payable 
unconditionally and at all events in order to be negotia- 
ble. (Daniel, Neg. In., vol. 1, sec. 111, p. 34.) 

In accordance with these principles the character of the 
instruments as bills or notes is destroyed. They are made 
payable out of a particular fund, and their payment then 
becomes conditional on the sufficiency of that fund, which 
may prove inadequate for their payment. They can not, 
therefore, be treated as negotiable instruments. (Jbid., 

. 39.) 
. In conclusion, it is respectfully submitted that theee 
certificates can not be treated as negotiable instruments 
for the reasons set up in support of this appeal. In the 


8 first place, because they lack the characteristics that could 
alone clothe them with that element, and because they 
had been withdrawn from circulation, thereby extinguish- 
ing their market value by public act of the law-mak- 
ing power, that alone gave them any commercial life, 
of which the purchaser was bound to take notice. In 4 
other words, that the purchaser took them at his peril. : 

It is therefore respectfully submitted that the judgment of 


the Court of Claims be reversed. 
R. A. Howarp, 
Assistant Attorney-General. 
: wi W. I. Hm, 
* Assistant Attorney. 
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OCTOBER . 1888. 
a, 
No. 27 


THE BOARD OF COUNTY COMMISSIONERS OF THE COUN- 
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BOARD OF COUNTY COMR’S OF LAKE CO. vs. F. w. ROLLINS. 


Transcript of Record. 


1 Pleas. In the Circuit Court of the United States for the 
district of Colorado, sitting at Denver. 


Be it remembered, that heretofore and on, to wit, the lst day of 
February, A. D. 1887, came Frank W. Rollins, by Messrs. Teller & 
Orahood, his attorneys, and filed in said court his complaint, and 
sued out of. and under the seal of said court, a writ of summons 
against the Board of County Commissioners of the County of Lake. 
And the said complaint is in words and figures as follows, to wit: 


Complaint. 
2 In the Circuit Court of the United States, for the district 
of Colorado. 
FRANK W. RoLLIxS, Plaintiff, 
vs. 


Tur Boarp or County CoMMISSIONERS OF THE | 
County oF LAKE, Defendant. 
Complaint. 

Frank W. Rollins, the plaintiff, complains of the Board of County 
Commissioners of Lake County, defendant, and states to the court: 

That he is a citizen of and a resident of the State of New Hamp- 
shire. 

That the defendant is a municipal corporation, existing in pursu- 
ance of the constitution and laws of the State of Colorado. 

That the said defendant was so incorporated and acting in the 
vear 1876, and has been so incorporated and acting ever since the 
Ist day of August, 1876. That under the laws of the said state, in 
force on said first day of August, 1876, the said defendant, acting as 
a board, had the exclusive control of the affairs of the said County 
of Lake, in said state, with full power and authorit 

To make such orders concerning the pruperty belonging to the 
county as they might deem expedient. 

Second—To examine and settle all accounts of the receipts and 
expenses of the county, and to examine and settle and allow all ac- 
counts chargeable against the county, and when so settled they 
might issue county orders therefor. 

Third—To build and keep in repair county buildings and cause 
the same to be insured, or to provide suitable rooms for county pur- 


3 Fourth—To apportion and order the levying of taxes, as 

provided by law, and to borrow upon the credit of the county 
a sum sufficient for the erection of county buildings, or meet the 
current expenses of the county in the case of a deficit in the county 
revenue. 

Fifth—To represent the county and have the care of the county 
property and the management of the business and concerns of the 
county, in all cases where no other provision was made by law. 

Seventh—To establish one or more election precincts in any town- 
ship, as the convenience of the inhabitants may require. 


2 BOARD OF COUNTY CUMR’S OF LAKE CO. VS. F. w. ROLLINS. 


Eighth—To lay out, alter or discontinue any roads running 
through the county, and to perform such other duties respecting 
roads as might be required by law. 

Lastly—To perform such other duties as were or might be pre- 
scribed by law. 

That the said duties and powers of the said board, as above spec- 
ified, continued to belong to the said board until the 24th day of 
March, 1877; since which time the powers of the said board have 
been as above set forth, excepting in regard to the fourth clause 
above set forth; at which date the said fourth clause was amended 
so as to read as follows: “To apportion and order the levying of 
taxes, as provided by law, and to contract loans in the name and 
for the benefit of the county, for the purpose of erecting necessary 
public buildings, making or repairing public roads or bridges, when 
such loans have been authorized by a vote of the legal voters of the 
county, and for the payment of the debts of the county, contracted 
in accordance with law prior to the first day of July, A. D. 1876. 

The plaintiff further states that by the provisions of law, exist- 
ing in 1876 and ever since that time, it was provided that no ac- 
count against the county should be allowed by the said board unless 

the same should be made out in separate items, and the 
4 nature of each item stated, and where no specific fees were 

allowed by law, the time actually and necessarily devoted to 
the performance of any service charged should be specified, and 
that it should be verified by affidavit, and that the said board 
should, if necessary, have power to hear evidence in respect to the 
said account. Said laws further provided that upon the disallow- 
ance of an account, in whole or in part, the person presenting the 
account might appeal from the finding of the said board to the Dis- 
trict Court of the said county ; and that, upon the allowance of such 


account, an order should be drawn by the County Clerk, signed by 


the chairman of the board and attested by the clerk, specifying the 
nature of the claim and the amount thereof, and the person to whom 
it was due, and that the said account should be kept upon file and 
a record made of all orders allowed and issued by the board. 

Plaintiff further shows that in pursuance of the said statutes the 
general form of the order adopted by the said board was as follows, 
to wit: 


. LEADVILLE, Colo. 188 
ZZ Treasurer of Lake County, 
8 %%“rXrr! ee ae or bearer, 
OS 
ak ⸗ a ;-; „ d „„ ee a „% „% „%% „» ͤ 100 Dollars, 
h ac weave sss fund, on acccount of 
= 
— R SCF O'S 09:8 6 ˙ ⅜ôꝛ ' 


] By order of Board of County Commissioners. 
F .. County Clerk. 
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That upon the allowance of any account said blank form would 
be filled out with the number and date thereof, the name of the 
person to whom issued, or whose account was allowed, and 
the amount thereof, and the nature of the services for which 
the account was allowed and the name of the fund upon which 
it was drawn, which said order would then be signed by the 
Chairman of the Board and attested by the Clerk and de- 

5 livered to the person entitled thereto. 

That at various dates between the 6th day of June, 1879, 
and the 15th day of May, 1885, the said Board audited and allowed 
the accounts of a large number of individuals and issued and or- 
dered county warrants to be issued therefor; which said warrants 
were issued in accordance with law and for services rendered to the 
said county; that among said warrants were the foilowing warrants, 
that isto say, warrants numbered as hereinafter set forth, bearing 
date as herein specified, and to the persons as herein named, for the 
purposes as herein set forth, and of the amount as herein stated, to 
wit: 


304 June 7, 1879, G. Caffery, witness, $ 5 

394 July 7, 1879, J. B. Search, “ 8 2 

841 Oct. 1, 1879, D. M. Hartman, “ 2 8 2 
1941 March 1, 1880, J. Erickson, 8 district court, 8 2 
1942 * A. Mueller, 9 2 2 8 2 
2510 April 13, 1880, J. S. Peabody, petit juror dist. court, 8 27 
2557 May 3, 1880, E. T. Wolverton, witness justice court, 8 8 
2638 “ „IL. R. Tucker, sheriff’s fees, 8 12 
2658 “ „ „John Connoly, witness justice court, 8 8 
5509 Feb’y 9, 1881, James Atchison, bailiff, $ 64 
5511 Feb'y 9, 1881, J. S. Miller, deputy sheriff, 3168 
5530 Feb'y 9, 1881, M. Adams, under sheriff, $158 
5533 Feb’y 9, 1881, L. R. Tucker, sheriff, $164 
5538 Feb'y 9, 1881, L. R. Tucker, board of prisoners, $945 
5540 Feb’y 9, 1881, J. S. Miller, deputy sheriff, $154 


5663 Feb’y 10, 1881. R. A. Johnson, deputy sheriff, 8 88 
6 5732 Feb’y 11, 1881, F. R. Jeffrey, deputy sheriff, $109 

5742 Feb'y 11, 1881, L. M. Van Buren, deputy sheriff,$_ 52 
6064 Mch. 9, 1881, Streeter & Chapin, board of jury, $148 
6375 May 2, 1881, Joseph Cody, witness dist. court, $ 46 
6843 May 27, 1881, D. Maher, witness dist. court, $ 2 
6871 May 27, 1881, F. Scheer, special deputy, $ 7 
6950 June 7, 1881, W. H. Milligan, witness grand jury, $ 2 
6983 June 7, 1881, W. H. Milligan, witness justice court, 8 2 
6992 June 9, 1881, R. H. Tucker, jailor, 8 10 
6998 June 9, 1881, S. W. George, witness dist. court, 8 2 
7033 June 9, 1881, W. G. Pennington, witness dist. court, 8 2 
7049 June 9, 1881, A. J. Owen, witness dist. court, $ 2 
7052 June 9, 1881, J. E. Milds, witness dist. court, . 
7076 June 9, 1881, M. A. Adams, deputy sheriff, 8 14 
7467 Aug. 2, 1881, J. Fitz Brind, grand juror, 8 35 
7580 8 7 


Aug. 20, 1881, G. G. Turney, witness dist. court, 
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Sept. 
Sept. 
Sept. 
Sept. 10, 1881, St. Vincent's Hospital, board of sick 


Sept. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
7810 
7812 
7813 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Nov 
Nov. 
Nov. 
Nov. 
Nov. 
Nov. 
Nov. 
Nov. 


8096 Nov. 14, 1881, R. H. Muirhead, grand juror, 
8106 Nov. 14, 1881, W. F. Freeman, witness, grand 


jury, 
8112 Nov. 14, 1881, H.S. Macallum, deputy sheriff, 


Nov. 
Nov. 


8, 1881, J. F. Dougan, constable, 
8, 1881, J. Burnett, witness county court, 
8, 1881, J. Oakley, witness county court, 


au pers, 
10, 1881, T. B. Powers, justice’s fees, 
3, 1881, R. A. Johnson, witness dist. court, 
3, 1881, R. A. Johnson, collecting licenses, 
3, 1881, J. B. Lawson, witness dist. court, 
3, 1881, J. W. Christie, court stenographer, 


$117 
$ 2 
8 2 


8144 


3, 1881, B. & W. Moriarity, janitors court house, 8180 


3, 1881, Patrick Marle, witness dist. court, 
4, 1881, J. S. Miller, deputy sheriff, 

4, 1881, G. S. Staver, witness dist. court, 
Oct. 4, 1881, J. W. Calvin, assistant jailor, 
Oct. 4, 1881, Hotel Windsor, board of jury, 
Oct. 4, 1881, W. R. Macomb, bailiff, 


5, 1881, Charles Saunders, witness, dist. court, $ 


5, 1881, J. B. Stansell, juror, dist. court, 
5, 1881, L. W. Bacon, juror, dist. court, 
5, 1881, J. H. Playter, witness, grand jury, 
5, 1881, Alex. Brighton, witness, grand jury, 
5, 1881, J. Stevenson, witness, grand jury, 
12, 1881, John Covney, witness, dist. court, 
12, 1881, Wm. Barnes, coroner’s jury, 
do doo do do do do 
12. 1881, MeMillen & Co., goods for poor, 
12, 1881, Elizabeth Parker, witness dist. court, 
12, 1881, Emma Nelson, witness dist. court, 
12, 1881, P. H. Riley, witness grand jury, 
12, 1881, M. Murray, witness, dist. court, 
12, 1881, M. Wolley, witness, grand jury, 
13, 1881, G. N. Easom, petit juror, 
13, 1881, F. Farwell. witness, dist. court, 
14, 1881, J. McDonald, constable, 
17, 1881, Michael Leary, dist. court witness, 
17, 1881, C. G. Graff, petit juror, dist. court, 
1, 1881, H. W. Dunning, grand juror, 
1, 1881, R. B. Bunker, witness, dist court, 
1, 1881, J. G Forpey, witness, grand jury, 
3, 1881, J. W. Calvin, ass’t jailor, 
14, 1881, J. S. Miller, witness, grand jury, 
14, 1881, C. Bane, witness, dist. court, 
14, 1881, W. R. Callicott, witness, dist. court, 
14, 1881, W. H. Bright, petit juror, 


14, 1881, J. W. Calvin, ass’t jailor, 
15, 1881, L. H. Wilmot, petit juror, 
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9285 
9286 
9287 
9289 
9302 
9304 
9352 
9357 
9370 
9862 
9944 
10118 


10146 
10401 
10488 
10489 
10504 
10510 
10511 
10512 
10513 
10514 
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Nov. 15, 1881, J. B. Hanna, petit juror, 
Nov. 15, 1881, Cyrus Reill, petit juror, 
2, 1881, R. A. Johnson, county collector, 
2, 1881, R. A. Johnson, bailiff, 

1881, J. P. DeMattag, justice, 
8, 1881, J. F. Dougan, constable, 
3, 1882, J. F. Dougan, constable, 
4, 1882, E. A. Vaughn, witness, ‘dist. court, 
4, 1882, E. H. Hinkle, witness, dist. court, 
6, 1882, R. S. Ames, clerk of election, 

. 2, 1882, E. F. Wolverton, witness, grand jury, 
. 2, 1882, E. F. Wolverton, witness, district court, 
do do do do do do do do 

Feb. 14, 1882, T. W. Leonard, witness, dist. court, 
Feb. 14, 1882, J. G. Kelley, witness, dist. court, 
Feb. 14, 1882, Mrs. Ida Horton, witness, dist. court, 
Feb. 14, 1882, J. P. DeMattos, witness, dist court, 
Feb. 14, 1882, J. W. Christy, witness, county court, 
Feb. 14, 1882, J. F. Peterson, witness, dist. court, 
Feb. 14, 1882, C. E. Wyman, petit jury, 

Feb. 15, 1882, Jane Flood, witness, dist. court, 
March 1, 1882, D. H. Rutledge, petit juror, 
March 1, 1882, J. G. Kelley, witness, dist. court, 
March 12, 1882, Thomas B. Powers, judge canvasing 
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March 16, 1882, do do do justice of peace, 
March 17, 1882, Joseph Pierce, county commis- 
sioner, 

April 6, 1882, James Dun can, dep. sheriff, 
April 6, 1882, John 8 dep. sheriff, 
April 6, 1882, George W. Easum, dep. sheriff, 
April 6, 1882, David Abrams, dep. sherifl, 
April 6, 1882, W. H. Ryan, dep. sheriff, 
April 6, 1882, T. Gilligan, dep. sheriff, 
April 7, 1882, W. K. Clay, dep. sheriff, 
April 7, 1882, G. G. White, co. attorney, 
April 8, 1882, J. J. Crook, sup't schools, 
June 3, 1882, W. Z. Ransom, petit juror, 

F. Parker, special constable, 
1, 1882, Leadville Undertaking Co., burying 

paupers, 

8, 1882, Wm. Fletcher, witness, dist. court, 
5, 1882, C. E. Baker, dep. sheriff, 
7, 1882, John S. Brady, witness, grand jury, 
7, 1882, M. J. Duggan, witness, grand jury, 
Sept. 7, 1881, C. W. Fish, witness, dist. court, 
Sept. 8, 1882, Sam McDowell, justice fees, 
do do do do 
do do do do 
do do do do 
do do do do 
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10515 do do do do $ 50 00 
10516 do do do do $ 50 00 
10517 do do do do $ 50 00 
10518 do do do do $ 50 00 
10519 do do do do $ 50 00 
10520 do do do do $ 50 00 
10521 do do do do $ 50 00 
10522 do do do do $ 50 00 
10 10523 do do do do 8 50 00 
10524 do do do do $ 50 00 
10525 do do do do $ 50 00 
10526 do do do do $ 50 00 
10527 do do do do $ 50 00 
10528 do do do do $ 50 00 
10529 do do do do $ 50 00 
10551 do do do do $ 78 50 
10616 Oct. 4, 1882, J. C. Harkness, witness, $ 23 60 
10621 Oct. 4, 1882, D. H. Dougan, witness, dist. court, 3 5 00 
10624 Oct. 4, 1882, J. W. Malloy, witness, dist. court, 8 2 5 
10631 Oct. 4, 1882, W. II. Bartle, witness, dist. court, 8 10 00 
10632 Oct. 4, 1882, N. C. Neal, witness, dist. court, $ 10 00 
10697 Oct. 4, 1882, James Silvers, coroner fees, $ 2 50 
10704 Oct. 4, 1882, E. E. Baker, dep. sheriff, $ 52 55 
10707 Oct. 4, 1882, C. H. Perkins, 3 sheriff, $ 55 00 
10729 Oct. 4, 1882, W. W. Breeden, coroner, $ 31 10 
10749 Oct. 7, 1882, Richard Bray, witness, dist. court, 8 5 80 
10774 Oct. 4, 1882, C. H. Perkins, witness, dist. court, 8 7 50 
10818 Oct. 9, 1882, E. Cohn, grand juror, $ 55 00 
10828 Oct. 9, 1882, County Court, court costs, $601 65 
10839 Oct. 9, 1882, A. J. Shouse, witness, county court, 8 6 10 
10840 do do do do do do do $ 610 
10841 do do do do do do do $ 610 
10850 Nov. 8, 1882, W. 8. Griffith, attorney’s fees, $ 30 00 
10855 Nov. 8, 1882, Sam Jacobs, witness, dist. court, $ 5 00 
10861 Nov. 8, 1882, James Dennison, witness, dist. court, 8 8 10 
10809 Nov. 8, 1882, C. F. Horner, witness, dist. court, 58 5 00 
10883 Nov. 8, 1882, John Ritchie, juror, dist. court, $ 5 00 
10884 Nov. 8, 1882, John Quinn, juror, dist. court, $ 32 50 
10886 Nov. 8, 1882, C. H. Reed, juror, dist. court, 8 5 00 
11 10888 Nov. 8, 1882, P. J. Laughlin, juror, dist. 
court, $ 45 00 
10889 Nov. 8, 1882, G. L. Camp, juror, dist. court ,§ 47 50 
10891 Nov. 8, 1882, E. M. DeLappe, juror, dist. court, $ 45 00 
10894 Nov. 8, 1882, Pat Fahey, juror, dist. court, $ 30 00 
10896 Nov. 8, 1882, F. H. Stevens, juror, county court, 8 2 50 
10897 Nov. 8, 1882, do do do do do 8 2 50 
10898 Nov. 8, 1882, S. A. Stone, juror, county court, 8 2 50 
10899 Nov. 8, 1882, L. W. Dorr, juror, county court, 8 2 50 
10900 Nov. 8, 1882. do 40 do do 8 2 50 
10901 Nov. 8, 1882, S. A. Stone, juror, county court, $ 2 50 
10902 Nov. 8, 1882, E. E. Baker, witness, county court, 8 2 50 


| 


10981 
10991 
10993 


12 


11114 
11125 
11133 
11134 
11139 
11141 
11147 
11154 
11165 
11172 
11175 


11194 


11196 
11198 
11199 
11202 


11206 
11210 
11220 
11221 


11227 
11255 
11256 
11257 
11261 


Nov. 
Nov. 


Nov. 8, 1882, B. & W. Moriarity, janitors, county 
court, $180 

Nov. 8, 1882, J. C. Carlin & Co., distributing ballot 
boxes, 8 40 

Nov. 8, 1882, do do registry 
books, 8 40 
Nov. 8, 1882, Dr. Breeden, coroner’s inquest, $ 52 
Nov. 9, 1882, S. F. Finch, coroner’s juror, $ 5 
Nov. 9, 1882, W. Hayburne, coroner’s juror, $ 5 
Nov. 9, 1882, J. L. Pritchard, assessor, $180 
Nov. 9, 1882, C. M. White, costs in justice court, $226 
Nov. 9, 1882, Wm. Kellogg, dist. atty’s fees, $395 
Nov. 9, 1882, do do do $ 45 
Nov. 9. 1882, do do do $202 
Nov. 9, 1882, James Flood, deputy sheriff, $ 43 
Nov. 9, 1882, Francis Rose, fees in justice court, $300 
Nov. 10, 1882, Thomas Lynch, fees in justice court, 8 19 
11091 Dee. 6, 1882, J. L. Pritchard, assessor, $180 
11105 Dee. 6, 1882, E. Baker, dep. sheriff, $ 18 
11106 Dec. 6, 1882, F. Parker, dep. sheriff, $ 70 
Dec. 6, 1882, M. T. Ryan, election, $ 25 
Dec. 6, 1882, W. W. Breeden, coroner, $ 48 
Dec. 6, 1882, J. H. Kerwin, judge of election, $ 50 
Dec. 6, 1882, John Rule, judge of election, $ 20 
Dec. 6, 1882, C. G. Christian, judge of election, 8 50 
Dec. 6, 1882, J. G. Reynolds, juror dist. court, $ 12 
Dec. 6, 1882, B. O’Brien, judge of election, $ 50 
Dec. 6, 1882, H. R. Kirby, judge of election, $ 30 
Dec. 6, 1882, Jacob buffet, judge of election, $ 35 
Dec. 6, 1882, J. H. McCarron, judge of election, $ 20 
Dec. 6, 1882, P. J. Quigley, judge of election, $125 
Dec. 6, 1882, W. Goodrich, clerk of election, $ 15 
Dec. 6, 1882, John Halfield, election, $ 25 
Dec. 6, 1882, G. A. Clark, judge of election, $ 30 
Dec. 6, 1882, B. Becker, judge of election, $ 55 

Dec. 6, 1882, T. C. Wetmore, rent of rooms for 
election, $ 25 
Dec. 6, 1882, P. Jennings, rent of house for election $125 
Dec. 6, 1882, M. S. Bruner, judge of election, $ 30 
Dec. 6, 1882, Stanton Charles, judge of election, $ 40 

Dec. 6, 1882, J. W. Christy, stenographer, dist. 
court, $340 
Dec. 6, 1882, David Howard, judge of election, 8 25 
Dec. 6, 1882, Wm. Kellogg, dist. att’y, $330 
Dec. 6, 1882, Wm. Kellogg, dist. atty, $ 25 
Dec. 6, 1882, do do do $243 

Dec. 7, 1882, H. T. Sale, rent county judge's 
chambers, $ 37 


8, 1882, P. L. Keifer, coroner’s juror, 
8. 1882, F. W. Hopkins, coroner’s juror. 
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11291 
11296 


13 


11319 
11322 
11340 


11344 
11350 
11351 
11359 
11367 
11359 
11370 
11372 
11373 
11374 
11376 
11377 
11379 
11380 
11382 
11383 
11384 
11385 
11387 
11388 
11389 
11390 
11391 
11392 
11393 
11394 


14 


11396 
11397 
11398 
11399 
11400 
11402 
11403 
11404 
11411 
11415 
11417 
11426 


Jan 


17, 1883, N. Buckholtz, judge of election, 
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$ 


Jan. 17, 1883, Joseph Stumpf, rent of house for 


election, 


$ 
11298 Jan. 17, 1883, Arthur Niles, judge of election $ 


11318 Dec. 17, 1883, Sam Jacobs, witness, grand 
ury, 
Jan. 17, 1883, Pat Shea, witness grand jury, 


Jan 
Jan 


Jan 
Jan 
Jan 
Jan 
Jan 


Jan 


17, 1883, L. K. Rucker, witness grand jury, 


RR Ho Ho 


17, 1883, Mrs. E. F. Seehorn, witness grand 


jury, 


17, 1883, Joseph Carson, witness grand jury, 
17, 1883, Thomas Lynch, witness grand jury, 
17, 1883, Michael Ford, witness grand jury, 
17, 1883, H. R. Martin, witness grand jury, 
17, 1883, H. E. Williams, witness grand jury, 
17, 1883, C. F. Hornes, witness grand jury, 


Jan. 17, 1883, P. R. Hull, witness grund jury, 


Jan 


Jan 


Jan. 


Jan 


Jan. 17, 1883, do 
17, 1883, James Gray, witness grand jury, 

17, 1883, M. Buchanan, witness grand jury, 
17, 1883, Patrick Corbett, witness grand jury, § 
17, 1883, D. M. Shiffield, witness grand jury, 8 
17, 1885, Henry Murphy, witness grand jury, 8 
17, 1885, Henry Pringer, witness grand jury, 8 


Jan 


Jan 


Jan 
Jan 
Jan 


Jan 


Jan. 17, 1883, S. S. Lane, witness grand jury, 
17, 1883, John Cuddihee, witness grand jury, § 


Jan 


Jan 
Jan. 17, 1883, W. R. Gordon, witness grand j 

Jan. 17, 1883, J. R. Nickerson, witness — bam, 8 
17, 1883, J. W. Harwood, witness grand jury, 58 
17, 1883, H. Johnson, witness grand jury, 
Jan. 17, 1883, Johanna 


Jan 


Jan 


Niso, 


17, 1883, T. F. Harkins, witness grand jury 
17, 1883, P. P. Brown, witness grand jury, 
17, 1883, B. O. White, witness grand jurx, 
17, 1883, B. S. Galloway, witness dist. court, 
witness grand jury, 


17, 1883, A. P. Bentin, witness grand jury, 
ury, 


witness, grand 


eee 


$ 


8 
$ 


8 


Jurx, $ 

11395 Jan. 17, 1883, William Walsh, witness grand 
jury, 8 
Jan. 17, 1883, Frank Allen, witness gr'd jury, $ 
Jan. 17, 1883, Arthur Ranson, witness grand jury, § 
Jan. 17, 1883, J. L. Newherd, witness grand jury, § 
Jan. 17, 1883, E. P. Dempsey, witness grand jury, § 
Jan. 17, 1883, J. P. McGrath, witness grand jury, § 
Jan. 17, 1883, Sam Whitaker, petit juror, $ 
Jan. 17, 1883, H. W. Canney, grand juror, 8 
Jan. 17, 1883, D. H. Rutledge, grand juror, $ 
Jan. 17, 1883, J. B. Lynch, grand juror, $ 
Jan. 17, 1883, E. E. Baker, deputy sheriff, $ 
Jan. 18, 1883, H. D. Hall, grand juror, $ 
Jan $ 


. 18, 1883, D. F. Hayes, four shoes for poor, 
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11449 
11452 
11453 
11454 
11455 
11456 
11457 
11458 
11461 
11464 
11466 
11467 
11483 
11486 
11487 
11488 
11490 


11491 
15 
11499 


11509 
11512 
11513 
11516 
11518 
11520 
11530 
11536 
11539 
11540 
11542 
11546 
11547 
11562 
11564 
11567 
11568 
11572 
11577 
11598 
11606 
11612 
11613 
11614 
11618 
11619 
11620 


* 
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Jan. 18, 1883, H. S. Fawcett, “dep. sheriff, 
Jan. 18, 1883, W. J. Brennan, witness dist. court, 
Jan. 18, 1883, R. C. Cummings, witness dist. court, 
Jan. 18, 1883, Jennie Stevens, witness dist. court, 
Jan. 18, 1883, J. B. Metcalf, witness dist. court, 
Jan. 18, 1883, W. H. Bartle, witness dist. court, 
Jan. 18, 1883, Minnie Simmons. witness dist. court, 
Jan. 18, 1883, G. W. Brady, witness dist. court, 
Jan. 18, 1883, Ollie Bartell, witness dist. court, 
Jan. 18, 1883, S. G. Canfield, witness dist. court, 
Jan. 18, 1883, A. F. Price, witness dist. court, 
Jan. 18, 1883, Thomas Dillon, witness dist. court, 
Jan. 18, 1883, H. C. Fawcett, witness dist. court, 
Jan. 18, 1883, Henry Hughes, witness dist. court, 
Jan. 18, 1883, C. M. Stark, witness dist. court, 
Jan. 18, 1883, J. H. Herron, witness justice court, 
Jan. 18, 1883, B. S. Galloway, witness coroner’s 
court, 
Jan. 18, 1883, J. = — 


— 
Stresses t td te . 


MMA 
— 


a 


witness coroner’s 


11495 Jan. 18, 1883, B. F. Trackwell, register elec- 
tion, 
Jan. 18, 1883, J. W. Christy, stenographer dist. 
court, 

Jan. 25, 1883, J. A. Eade, witness dist. court, 

Jan. 25, 1883, W. J. Logue, petit juror, 

Jan. 25, 1883, C. M. Fish, petit juror, 

Jan. 25, 1883, S. Ayers, grand juror, 

Jan. 25, 1883, W. F. Parsons, grand j juror, 

Jan. 25, 1883, A. De Lappe, grand juror, 

Jan. 25, 1883, Henry Kelly, county commissioner, 
Jan. 883, W. E. Waldraven, constable, 

Jan. 883, A. Lynch, constable, 

Jan. do do 

Jan. 883, C. Davis, coroner’s jury, 

Jan. 25, 1883, James Flood, witness dist. court, 
Jan. 25, 1883, do do do 

Jan. 26. 1883, J. Martell, witness justice court, 
Jan. 26, 1883, H. S. Fawcett, witness dist. court, 
Jan. 26, 1883. J. Kuhlmeyer, county commissioner, 
Feb. 5, 1883, B. Becker, deputy sheriff, 

Feb. 5, 1883, Peter Becker, sheriff, 

Feb. 883, F. Barker, dep. sheriff, 

deb. „B. Becker, dep. sheriff, 

Feb. J. F. Dugan, constable, 

Feb. , Henry Perine, dep. sheriff, 

Feb. R. A. Field, witness dist. court, 
Feb. „E. Morton, petit juror. 

Feb. 85 Foutz, petit juror, 

H. 
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Feb. C. Moore, petit juror, 
Feb. Merwin, petit juror, 


Orr or Storer orci con 
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16 


11624 
11625 
11626 
11627 
11629 


11631 
11633 
11643 
11656 
11657 
11658 
11659 
11660 
11665 
11666 
11667 
11668 
11681 
11682 
11684 
11685 
11688 
11689 
11690 
11696 
11697 
11698 


17 


11705 
11708 
11709 
11715 
11722 
11723 
11751 
11812 
11841 
11858 
11860 
11894 
12104 
12175 
12183 
12187 
12195 
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11621 Feb. 5, 1883, F. E. Atwater, petit juror, $ 5 00 
11622 Feb. 5, 1883, A. Hathaway, petit juror, $ 5 00 
11623 Feb. 5, 1883, C. M. Fish, petit juror, $ 5 00 
Feb. 5, 1883, J. A. Byrne, petit juror, $ 5 00 
Feb. 5, 1883, A. Paddock, petit juror, 8 5 00 
Feb. 5, 1883, J. A. Phelan, petit juror, 8 15 00 
Feb. 5, 1883, E. E. Baker, dep. sheriff, 8 21 45 
Feb. 5, 1883, B. & M. Moriarity, janitors of court 
house, 8180 00 
Feb. 5, 1883, J. A. Krondall, petit juror, $ 15 00 
Feb. 5, 1883, P. O'Sullivan, coroner’s juror, $ 2 50 
Feb. 5, 1883, W. W. Breeden, coroner's fees, $ 77 50 
Feb. 5, 1883, J. A. Byrne, witness dist. court, $ 12 50 
Feb. 5, 1883, R. L. Hill, witness dist. court, $ 12 50 
Feb. 5, 1883, B. O. White, witness dist. court, $ 5 00 
Feb. 5, 1883, M. Murray, witness dist. court, $ 17 50 
Feb. 5, 1883, W. I.. Leadford, witness dist. court, 8 17 50 
Feb. 5, 1883, J. W. Newton, petit juror, $ 32 50 
Feb. 5, 1883, David Kelley, petit juror, $ 35 00 
Feb. ö, 1883, P. McNeelis, petit juror, 8 20 00 
Feb. 5, 1883, John Kirby, petit juror, 8 47 50 
Feb. 3, 1883, J. H. Casserleigh, witness dist. court, 8 2 50 
Feb. 5, 1883, J. H. Connolly, grand juror, 8 10 00 
Feb. 6, 1883, H. S. Fawcett, witness dist. court, 8 7 50 
Feb. 6, 1883, B. S. G. Wheartly, witness dist. court, 8 7 50 
Feb. 6, 1883, D. L. Kellx, witness dist. court, 8 2 50 
Feb. 6, 1883, John Riley, witness dist. court, 8 2 50 
Feb. 6, 1883, do do do 8 12 00 
Feb. 6, 1883, J. L. Connolly, witness dist. court, 8 15 00 
Feb. 6, 1883, do do do $ 7 50 
Feb. 6. 1883. C. Davis, coroner's juror, 8 2 50 
11699 Feb. 6, 1883, D. E. Thomas, coroner's juror. 8 2 50 
11700 Feb. 6, 1883, T. F. Finch, coroner's juror, 8 2 50 
11701 Feb. 6, 1883, D. E. Thomas, coroner’s juror, 8 2 50 
Feb. 6, 1883, E. J. Morrisey, bailiff county court, 8130 00 
Feb. 6, 1883, E. E. Baker, dep. sheriff, $124 65 
Feb. 6, 1883, J. W. Christy, stenographr dist. court, $180 00 
Feb. 6, 1883, W. Ganus, witness dist. court, $ 12 50 
Feb. 7, 1883, P. Byrnes, witness dist. court, $ 7 50 
Feb. 7, 1883, Wm. Kellogg, dist. atty, $340 00 
April 12, 1883, J. G. Whitehead, witness dist. court, 8 18 60 
April 12, 1883, Daniel Foutz, petit juror, $ 15 00 
April 12, 1883, Wm. Kellogg, dist. atty, $350 00 
April 12, 1883, B. Becker, jailor, $ 50 00 
April 12, 1883, do do $ 50 00 
April 13, 1883, A. O. Spaulding, witness dist. court, $ 2 50 
July 5, 1883, E. Nicholls, petit juror, $ 50 40 
July 5, 1883, A. A. Miller, witness criminal court, 8 10 40 
July 6, 1883, A. A. Baker, dep. sheriff, $ 15 20 
July 6, 1883, F. Baker, bailiff dist. court, $ 40 00 
July 6, 1883, H. Perine, dep. sheriff, $ 12 55 


12206 
12222 
12298 
12209 
12338 
12339 
12404 
12414 
12468 
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12484 
12485 
12486 
12487 
12488 
12489 
12490 
12491 
12492 
12493 
12498 
12499 
12502 
12510 
12511 
12524 
12533 
12534 
12535 
12536 
12538 
12545 
12546 
12573 
12578 
12589 
12597 
12603 
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12641 
12645 
12652 
12683 
12707 
12711 
12727 
12764 
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July 6, 1883, J. A. Miller, clerk of supreme court, $ 39 75 


July 6, 1883, J. M. Corser, petit juror, 
July 12, 1883, W. H. Harrison, justice’s fees, 
July 12, 1883, do do 
Aug. 8, 1883, B. Moriarity, janitor court house, 
do do do do do do 
Aug. 15, 1883, W. L. Ledford, witness criminal court, 
Sept. 3, 1883, D. E. Parks, Co. Atty’s salary, 
Sept. 20, 1883, John Hayes, Co. treasurer’s fees, 
12469 Sept. 20,1883, do do do 
12471 Sept. 20,1883, do do do 
12483 Sept. 20, 1883, E. J. Morrisy, deputy sheriff, 
Sept. 20, 1883, P. McLister, deputy sheriff, 
20, 1883, P. McLister, bailiff dist. court, 
20, 1883, E. J. Morrissey, bailiff county court, 
. 20, 1883, Otto Mangold, dep. sheriff, 
20, 1883, Otto Mangold, bailiff criminal court, 
. 20, 1883, Asa Baldwin, coroner’s juror, 
20, 1883, H. S. Kimball, juror criminal court, 
20, 1883, W. N. Bowdoin, juror criminal court, 
20, 1883, E. J. Enfar, juror criminal court, 
20, 1883, Frank O' Mara, juror. criminal court, 
. 20, 1883, W. II. Eaker, juror criminal court, 


20, 1883, T. E. Kendrick, witness criminal court, 


23, 1883, W. H. Eaker, petit juror, 
. 21, 1883, Wm. Kellogg, dist. atty., 
. 21, 1883, J. A. Milner, dep. assessor, 
. 27, 1883, Wm. Kellogg, dist. atty., 
5, 1883, J. R. Harding, witness crimnal court, 
5, 1883, Theo. Fayne, witness criminal court, 
5, 1883, W. H. Bryant, juror criminal court, 
5, 1883, Theo. Fayne, juror criminal court, 
5, 1883, W. W. Breden, coroner’s fees, 
5, 1883, Ed. Morrissy, deputy sheriff, 
. 4, 1883, C. Gurtler, cleaning criminal court, 
. 14, 1883, A. Meyer, juror criminal court, 
14, 1883, Anton Stamm, juror criminal court, 
. 15, 1883, H. S. Fawcett, constable, 
. 15, 1883, Wm. Kellogg, dist. atty., 
15, 1883, E. J. Morrisy, dep. sheriff, 
12621 Nov. 15, 1883, J. W. Coyne, constable, 
12636 Nov. 15, 1883, John Ryan, clerk of election, 
12640 Nov. 15, 1883, F. S. Tart, judge of election, 
Nov. 15, 1883, Charles Ferritt, judge of election, 
Nov. 15, 1883, E. Jackson, judge of election, 
Nov. 15, 1883, T. T. McCloskey, judge of election, 
Nov. 16, 1883, J. W. Coyne, judge of election, 
Dec. 883, W. R. Edwards, judge of election, 
Dec. 883, C. H. Heseltine, clerk of election, 
Dec. 
Dec. 


1 
1 
1 
1 


883 
883, Thomas McClure, judge of election, 
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, Ernest Hoffman, juror criminal court, 


30 00 
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12766 
12772 
12774 
12799 
12806 
12811 
12815 
12819 
12820 
12821 
12822 
12823 
12824 
12843 
12874 
12908 
12913 
12914 
12915 
12916 
12917 
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12921 
12922 
12942 
12949 
13011 
13020 
13042 
13068 
13070 
13134 


13146 


13159 
13204 
13206 
13207 
13208 
13209 
13210 
13211 
13212 
13213 
13214 
13215 
13216 
13217 
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Dec. 4, 1883, W. H. Horrigan, judge of election, $ 25 00 
Dec. 4, 1883, W. P. Belding, clerk of election, $ 5 00 
Dec. 4, 1883, M. L. Brunner, judge of election, 8 15 00 
Dec. 17, 1883, Ed. Murray, witness dist. court, $ 22 50 
Dec. 17, 1883. W. H. Harrison, canvassing board, 8 10 00 
Dec. 17, 1883, J. W. Jaque, clerk to commissioners, $ 50 00 
Dec. 17, 1883, do do do $ 50 00 
Dec. 17, 1883, do do do $ 50 00 
Dec. 17, 1883, do do do $ 50 00 
Dec, 17, 1883, do do do $ 50 00 
Dec. 17, 1883, do do do 8 50 00 
Dec. 17, 1883, do do do 8 50 00 
Dec. 17, 1883, do do do 8 50 00 
Jan. 7, 1884, J. H. Monheimer, Co. commissioner, 8 30 00 
Jan. 7, 1884, F. H. Reim, juror criminal court, 8 2 80 
Jan. 9, 1884, J. T. McCarty, juror criminal court, 8 10 00 
Jan. 9, 1884, J. W. Jaque, co. clerk, $ 50 00 
do do do 8 50 00 
Jan. 9, 1884, do do 8 50 00 
Jan. 9, 1884, J. W. Jaque, abstract of assessment, 8 50 00 
Jan. 9, 1884, do do do $ 50 00 
12918 Jan. 9, 1884, do do do $ 50 00 
2919 Jan. 9, 1884, do do do $ 50 00 
12920 Jan. 9, 1884, do do do $ 50 00 
Jan. 9, 1884, do do do 8 50 00 
Jan. 10, 1884, J. H. Kerwin, clerk criminal court, 8591 35 
Feb. 7, 1884, D. Fancher, petit juror, 8 20 00 
Feb. 7, 1884, T. J. Barnes, petit juror, 8 2 50 
Feb. 12, 1881, H. S. Fawcett, witness criminal court, 8 2 90 
Feb. 6, 1884, N. N. Robetson, petit juror, $ 12 50 
Feb. 20, 1884, H. S. Fawsett, court fees, $ 19 20 
March 5, 1884, R. H. Flover, witness criminal court, 8 5 00 
March 5, 1884, do do do $ 2 50 

March 8, 1884, F. DeMainville, county commis- 
sioner, $ 80 00 

March 17, 1884, S. L. Van Ameringen, juror criminal 


court, 8 

March 24, 1884, W. A. Ellis, juror dis. court, 8 
April 12, 1884, Jacob Sands, juror dis. court, 8 
April 12, 1884, P. M. Martin, juror dist. court, 8 
Apr. 12, 1884, R. W. Miller, juror eriminal court, 8 
Apr. 12, 1884, C. H. Lawrence, juror criminal court, $ 
Apr. 12, 1884, W. M. Bowdoin, juror criminal court, $ 
Apr. 12, 1884, J. Forestall, juror criminal court, 8 
$ 

$ 

$ 

$ 

8 

$ 

$ 


* 


Apr. 12, 1884, J. A. Shinn, juror criminal court, 
Apr. 12, 1884, J. Brennan, juror criminal court, 
Apr. 12, 1884, W. B. Watson, juror criminal court, 
Apr. 12, 1884, J. H. Silverberg, juror dist. court, 
Apr. 12, 1884, F. W. Baker, juror dist. court, 

Apr. 12, 1884, G. A. Jackson, juror dist. court, 
Apr. 12, 1884, Cyrus Reill, juror dist. court, 
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13218 Apr. 12, 1884, J. Forestall, juror criminal court, § 

13219 Apr. 12, 1884, T. W. Brown, juror dist. court, $ 

13220 Apr. 12, 1884, W. X. Steele, juror criminal 
court, $ 

21 13221 Apr. 12, 1884, Jesse Hanley, juror, criminal 
court, 

13222 Apr. 12, 1884, J. Greenlaw, juror, criminal court, 

13223 Apr. 12,1884, F. W. Becker, juror, criminal court, 

13227 Apr. 16, 1884, W. J. Malkim, juror, dist. court, 

13235 Apr. 16, 1884, C. H. Perkins, deputy sheriff, 

13264 May 5, 1884, J. H. Hood, deputy assessor, 

13265 May 5, 1884, John Alfred, deputy assessor, 

13270 May 5, “ John Linstrom, witness, criminal 
court, 

13271 May 5, 1884, F. B. Bickford, juror, dist. court, 

13273 May 5, 1884, Charles Fielding, coroner, 

13298 May 6, 1884, W. J. Bayard, juror, dist. court, 

13315 May 7, 1884, W. W. Officer, juror, dist. court, 

13317 May 7, 1884, John Noland, grand juror, 

13335 May 7, 1884, Harry Williams, witness, dist. court, 

13347 June 4, 1884, R. H. Buck, witness, dist. court, 

13348 June 4, 1884, do do 

13349 June 4, 1884, do do 

13350 June 4, 1884, do do 

13351 June 4, 1884, do do 

13352 June 4, 1884, R. H. Buck, attorney before criminal 
court, 

13333 June 4, 1884, R. H. Buck, witness, criminal court, 

13359 June 4, 1884, C. H. Perkins, bailiff, dist. court, 

13368 June 4, 1884, F. O' Mara, juror, dist. court, 

13371 June 4, 1884, W. W. Officer, juror, dist. court, 
3376 June 4, 1884, Sam M. Ford, juror, county court, 
13379 June 4, 1884, Peter Jennings, juror, county court, 
13380 June 4, 1884, P. W. Burchinell, juror, erim. eourt, 

13381 June 4, 1884, do do 

13383 June 4, 1884, John Gorham, juror, criminal 
court. 

22 13385 June 4. 1884, Jas. B. Corneille, juror, dist. 

court, 

13387 June Becker, bailiff, county court, 

13390 June W. Canney, grand j uror, 

13450 June C. Anderson, grand juror, 

13457 June . J. Bayard, juror, dist. court, 

13563 June 2! 8. Fawcett, witness criminal court, 

13640 ec Da Lappe, Co. commissioner, 

13690 ter Becker, sheriff, 

13693 W. Carter, juror, dist. court, 

13705 nton Stann, juror, dist. court, 

13714 J. Allison, Juror, dist. court, 

13721 eter Becker, sheriff 's fees, 

13722 do do 


no 
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30, 1884, do do 
30, 1884, Peter Becker, sheriff 's fees, 


13723 Dec. 
12724 Dee. 


13742 Jan. 13, 1885, George E. King, juror, crim. court, 8 17 50 
13752 Jan. 13, 1885, P. M. Martin, juror, dist. court, $ 5 00 
13754 Jan. 13, 1885, John P. Bunn, juror, dist. court, $ 20 00 
13757 . Jan. 13, 1885, B. Becker, bailiff, county court, $ 60 00 
13759 Jan. 13, 1885, Peter Becker, sheriff ’s fees, $ 70 83 
13760 Jan. 13, 1885, do do $ 61 75 
13766 Jan. 13, 1885, Thomas B. Powers, judge of election 8 17 50 
13775 Feb. 4, 1885, Al. Lynch, election, $ 17 50 
13792 Feb. 4, 1885, W. H. Francis, election, $ 15 00 
13875 March 7, 1885, Pat Healey, judge of election, $ 25 00 
13886 March 11, 1885, S. L. Chapin, juror, dist. court, 8 7 50 
13891 March 13, 1885, D. H. Rutledge, juror, criminal 

court, $ 22 50 

13896 March 26, 1885, T. W. Burchinell, juror, dist. court,$ 2 5 
13920 April 27, 1885, W. W. Officer, juror, dist. court, 8 2 50 
13927 April 27, 1885, Peter Becker, sheriff’s fees, 8 56 50 
23 13928 April 27, 1885, do do $123 70 

13929 April 27, 1885, Frank Meister, bailiff, dist. 

court, $ 65 00 
13930 April 27, 1885, Frank McLister, deputy sheriff, $ 31 90 
13934 April 30, 1885, J. W. Corser, juror, dist. court, $ 17 50 
13941 April 30, 1885, W. W. Officer, juror, dist. court, 8 2 50 
13942 April 30, 1885, J. E. Miller, witness, dist. court, 8 7 50 
13948 April 30, 1885, W. W. Officer, judge of election, $ 17 50 
13949 April 30, 1885, A. J. Gilber, judge of election, $ 17 50 
13953 April 30, 1885, C. C. Joy, witnes, dist. court, $ 12 20 
13954 April 30, 1885, Peter Becker, sheriff’s fees, $ 61 25 
13957 April 30, 1885, do do $ 40 20 
13963 April 30, 1885, C. C. Kellogg, Co. commissioner, 8 85 00 
13967 May 12, 1885, M. O. Sherman, juror, dist. court, $ 5 00 
13972 May 12, 1885, Thos. L. Darby, juror, dist. court, $ 7 50 
13974 May 12, 1885, P. Becker, sheriff’s fees, $ 12 10 
13976 May 12, 1885, do do $ 96 75 
13978 May 12, 1885, Frank McLister, deputy sheriff ſees, 8 6 60 
13979 May 12, 1885, McLister, bailiff, dist. court, $ 27 50 
13982 May 12, 1885, B. Becker, bailiff, county court, $ 72 50 
24 That these several warrants, last mentioned, were all signed 


by the Chairman of the Board of County Commissioners of 


said county, acting at the time of their allowance and issue, and at- 
tested by the clerk of the county at the said date, and were counter- 
signed by the treasurer of said county at said date. 


That by the provisions of the law, as it then and now existed, the 


holders of said warrants, upon the presentation of the same to the 
County Treasurer for payment, there being no funds in the treasury 
applicable to the payment thereof, was entitled to have endorsed by 
the said treasurer an endorsement in general form as follows, to wit: 


Presented 


00 


—ꝓ— — — — 
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No funds. This warrant draws interest from this date at the rate 
of 10 per cent. per annum. 


County Treasurer. 


That each and all of said warrants above mentioned and set forth 
were duly, at the times endorsed on each of said warrants, presented 
to the treasurer of the said county for payment and payment re- 
fused, and the said endorsement in form as above stated was made 
by the said treasurer, the blanks being filled in with the date of pre- 
sentation, and the said warrants were thereupon, in accordance with 
law, then and there registered by the said county treasurer in a 
book kept by him for that purpose. 

That the said several warrants were presented at the times stated 
thereon and as follows, to wit: 

Said warrant, numbered as set forth in Exhibit “A,” which is 
hereto attached and made a part of this complaint, which warrant 
was signed and attested by the chairman and county clerk of said 
county, in said exhibit named, was presented to H. A. W. Tabor, 

treasurer of said county, on the date in said exhibit men- 
25 tioned, and was by him on that date duly registered ; which 

warrant has, since that time, drawn interest at the rate of ten 
per cent. per annuin. * 

All of said warrants, numbered as set ‘forth in, and sigued and 
attested by the chairman and county clerk named, in Exhibit“ B,“ 
which is hereto attached and made a part of this complaint, were, 
at the various dates in said Exhibit“ B“ mentioned, duly presented 
for payment to R. H. Stanley, county treasurer of said county, and 
by him endorsed in form as above set forth, and duly registered; 
since which time said warrants have drawn interest at the rate of 
ten per cent. per annum. 

All of said warrants, numbered as set forth in, and signed and at- 
tested by the chairman and county clerk named, in Exhibit C,“ 
which is hereto attached and made a part of this complaint, were, 
at the various dates in said Exhibit“ C“ mentioned, duly presented 
for payment to John Hayes, county treasurer of said county, and 
by him endorsed in form as above set forth, and duly registered ; 
since which time said warrants have drawn interest at the rate of 
ten per cent. per annuin. 

All of said warrants, numbered as set forth in, and signed by the 
chairman and attested by the county clerk named in Exhibit “ D,“ 
which is hereto attached and made a part of this complaint, were, 
at the various dates in said Exhibit“ D” mentioned, duly presented 
for payment to John Hayes, county treasurer of said county, and 
by him endorsed in form as above set forth, and duly registered ; 
since which several dates said warrants have drawn interest at the 
rate of ten per cent. per annum. 2 

All of said warrants, numbered as set forth, and signed by the 
chairman and attested by the county clerk named, in Exhibit “ E.“ 
which is hereto attached and made a of this complaint, were, 
at the various dates in said Exhibit E“ mentioned, duly presented 
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for payment to John Hayes, county treasurer of said county, and 
by him endorsed in form as above set forth, and duly regis- 

26 tered; since which several dates said warrants have drawn 
interest at the rate of ten per cent. per annum. 

All of said warrants, numbered as set forth in, and signed by the 
chairman and attested by the county clerk named in, Exhibit“ F,“ 
which is hereto attached and made a part of this complaint, were, 
at the various dates in said Exhibit“ F“ mentioned, duly presented 
for payment to John Hayes, county treasurer of said county, and 
by him endorsed in form as above set forth, and duly registered ; 
since which said several dates said warrants have drawn interest at 
the rate of ten per cent. per annum. | 

Said warrants, numbered as set forth in, and signed by the chair- 
man and attested by the county clerk named in, Exhibit“ G,“ which 
is hereto attached and made a part of this complaint, was, at the 
date in said Exliibit “G” mentioned, duly presented for payment 
to E. E. Raub, county treasurer of said county, and by him en- 
dorsed in form as above set forth, and duly registered ; since which 
time said warrant has drawn interest at the rate of ten per cent. per 
annum. 

Said warrant, numbered as set forth and signed by the chair- 
man and attested by the county clerk named, in Exhibit “ H,” 
which is hereto attached and inade a part of this complaint, was, at 
the date in said Exhibit“ H“ mentioned, duly presented for pay- 
ment to E. E. Raub, county treasurer of said county, and by him 
endorsed in form as above set forth, and duly registered ; since which 
date said warrant has drawn interest at the rate of ten per cent. per 
annum. 

All of said warrants, numbered as set forth, and signed by the 
chairman and attested by the county clerk named in Exhibit “I,” 
which is hereto attached and made a part of this complaint, were, 


at the various dates in said Exhibit “I” mentioned, duly presented 


for payment to E. E. Raub, county treasurer of said county, and 
by him endorsed in form as above set forth, and duly regis- 

27 tered ; since which several dates said warrants have drawn 
interest at the rate of ten per cent. per annum. 

Said warrant, nuinbered as set forth and signed by the chairman 
and attested by the county clerk, named in Exhibit“ K,“ which is 
hereto attached and made a part of this eomplpint, was, at the date 
set forth in said Exhibit“ K,“ duly presented for payment to R. H. 
Stanley, county treasurer of said county, and by him endorsed in 
form as above set forth and duly registered. Since which date said 
warrant has drawn interest at the rate of ten per cent. per annum. 

All of said warrants, numbered as set forth and signed by the 
chairman and attested by the county clerk, named in Exhibit “L,” 
which is hereto attached and made a part of this complaint, were, 
at the various dates in said Exhibit “L” mentioned, duly presented 
for payment to David May, county treasurer of said county, and 
by. him endorsed in form as above set forth and duly registered. 
Since which several dates said warrants have drawn interest at the 
rate of ten per cent. per annum. 
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All of said warrants, numbered as set forth and signed by the 
chairman and attested by the county clerk, named in Exhibit 
“M,” which is hereto attached and made a part of this complaint, 
were, at the various dates in said Exhibit“ M“ mentioned, duly pre- 
sented for payment to David May, treasurer of said county, and 
by him endorsed in form as above set forth and duly registered. 
Since which several dates said warrants have drawn interest at the 
rate of ten per cent. per annum. 

All of said warrants, numbered as set forth and signed by the 
chairman and attested by the county clerk, named in Exhibit N,“ 
which is hereto attached and made a part of this complaint, were, 
at the various dates in said Exhibit“ N“ mentioned, duly presented 
for payment to David May, county treasurer of said county, and 
by him endorsed in form as above set forth and duly registered. 

Since which several dates said warrants have drawn interest 
28 at the rate of ten per cent. per annum. 

All of said warrants numbered and set forth and signed by the 
chairman and attested by the county clerk, named in Exhibit “O,” 
which is hereto attached and made a part of this complaint, were, 
et the various dates in said Exhibit “O” mentioned, duly presented 
for payment to David May, county treasurer of said county, and 
by him duly endorsed in form as above set forth and duly regis- 
tered. Since which several dates said warrants have drawn interest 
at the rate of ten percent. per annum. 

All of said warrants, numbered as set forth and signed by the 
chairman and attested by the county clerk, named in Exhibit “ P,” 
which is bereto attached and made a part of this complaint, were, 
at the various dates in said Exhibit “P” mentioned, duly presented 
for payment to David May, county treasurer of said county, and 
by him endorsed in form as above set forth and duly registered. 
Since which several dates said warrants have drawn interest at the 
rate of ten per cent. per annum. 

All of said warrants, numbered as set forth and signed by the 
chairman and attested by the county clerk, named in Exhibit R,“ 
which is hereto attached and made a part of this complaint, were, 
at the various dates in said Exhibit “R” mentioned, duly presented 
to David May, county treasurer of said county, and by him en- 
dorsed in form as above set forth and duly registered. Since which 
several dates said warrants have drawn interest at the rate of ten 
per cent. per annum. a 

Said warrant, numbered as set forth and signed by the chairman 
and attested by the county clerk, named in Exhibit “S,” which is 
hereto attached and made a part of this complaint, was, at the date 
set forth in said Exhibit “S,” duly presented to E. E. Raub, county 
treasurer of said county, and by him endorsed in form as above 

set forth and duly registered. Since which date said warrant has 
drawn interest at the rate of ten per cent. per annum. That the 

assessed valuation of said county did not reach one million 
29 dollars with the assessment of 1879, and that all of said war- 

rants are due and unpaid, together with the interest thereon 
since the several dates of their registration. 
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That subsequent to said registration this plaintiff bought and 
purchased said warrants for a valuable consideration, and is now 
the owner and holder thereof. 

This plaintiff further shows that there is now due on said several 
warrants specified and set forth herein and in the exhibits hereto 
attached the sum of twenty-six thousand nine hundred and seventy- 
four dollars and fifty-three cents ($26,974.53) principal, and ten 
thousand seven hundred and ninety-nine dollars and fourteen cents 
($10,799.14) interest to the first day of February, 1887. 

And this plaintiff prays that Judgment may be entered in his 
favor and against the Board of County Commissioners of the County 
of Lake for the sum of thirty-seven thousand seven hundred and 
seventy-three dollars and sixty-seven cents ($37,773.67) together with 
interest on the sum of twenty-six thousand nine hundred and seven- 
ty-four dollars and fifty-three cents ($26,974.53), at the rate of ten 
per cent. per annum from the first day of February, 1887, till the 
time of the rendition of judgment herein; and for the costs of this 


action. 
TELLER & ORAHOOD, 
Attorneys for Plaintiff. 


30 STATE OF COLORADO, = 
Arapahoe County, {°° 


Willard Teller, being first duly sworn, on his oath deposes and 
says, that he is one of the attorneys for the plaintiff in the above 
entitled action; that said plaintiff is absent from the county of Arap- 
ahoe and trom the State of Colorado, and is a non-resident of said 
State; and is therefore unable to make this verification, and there- 
fore affiant makes it on his behalf; that affiant has read the fore- 
going complaint and knows the contents thereof, and that the same 
is true of his own knowledge, except as to the matters and things 
which are therein stated on information and belief, and as to those 
matters and things he believes it to be true. 


WILLARD TELLER. 


Subscribed and sworn to before me this 1st day of February, 1887. 
ALFRED L. HODDER, 


[SEAL. ] Notary Public. 
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19 


31 


Signed by Jos. 
Pearce, 22 
Jos. H. Wells, Co. 
Clerk, and 


— x EXHIBIT A. LAKE COUNTY WARRANTS. 
Date of Regis- Accrued Ami. 
ral | | No. Amount Total. 282 Interest. Mid. 
— i 290 290 Juiy 18, 1% 218 508 
tv. Signed by Jos. Pearce, Chairman, Joseph H. Wells, County Clerk. Registered 
4 hy H. A. W. Tabor, County Treasurer. 
nts 
his 
nty 
ind 
‘ith 
en- 
— EXHIBIT n. LAKE COUNTY WARRANTS. 
this : ' . Date of Regis- Accrued Amt. 
| No «Amount = Total. tration. Interest. Paid. 
1941 2 50 
1942 2 50 5 March 3, 80 3 46 
J 257 8 80 
2658 8 1G 80 May 6, 80 112 
2638 12 12 May 8, 80 8 (6 
538 945 60 
550 GA 
3511 — 50 
( Ju D 36 
— 5333 4% 20 
510 15 0 I 21 Feb’y 10, 81 900 51 
ap- 9 8 
said 5732 109 
ere- 5742 32 15 249 15 Feb'y 12. 81 148 80 
| s 4650 4650 May 5, 81 26 70 
ore- 6992 10 10 June 14, 81 5 
ame =] 8 50 
ings ' 7088 250 
nose 7049 250 
de nn u June 27, “8h 9 52 
R. % 11 5 14 6 July 16, 81 8 0¹ 
} i 15 5 Aug 't 4, 81 8 2 
7810 140 110 Oeder 10, 81 74 35 
887. e 5 5 Get'r 14, 81 2 65 
7925 N 50 N 50 Oct'r 15, 81 19 86 
a 98 13 
Ic. . 7940 0 90 
790 13 GO 90 Oet'r 26, 81 $2 07 
7975 3 
800 13 20 Now'r 3, 81 10 49 
$126 2 50 
8125 22 50 
$124 72 50 
8112 38 85 
8106 10 
8096 ps) 
8005 5 
7766 12 70 
702 46 40 
8092 7 50 Nov'r 3, 81 


2324 61 


Forward, 
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That subsequent to said registration this plaintiff bought and 
purchased said warrants for a valuable consideration, and is now 
the owner and holder thereof. 

This plaintiff further shows that there is now due on said several 
warrants specified and set forth herein and in the exhibits hereto 
attached the sum of twenty-six thousand nine hundred and seventy- 
four dollars and fifty-three cents ($26,974.53) principal, and ten 
thousand seven hundred and ninety-nine dollars and fourteen cents 
($10,799.14) interest to the first day of February, 1887. 

And this plaintiff prays that judgment may be entered in his 
favor and against the Board of County Commissioners of the County 
of Lake for the sum of thirty-seven thousand seven hundred and 
seventy-three dollars and sixty-seven cents ($37,773.67) together with 
interest on the sum of twenty-six thousand nine hundred and seven- 
ty-four dollars and fifty-three cents ($26,97+.53), at the rate of ten 
per cent. per annum from the first day of February, 1887, till the 
time of the rendition of judgment herein; and for the costs of this 


action. 
TELLER & ORAHOOD, 
Attorneys for Plaintiff. 


30 STATE OF COLORADO, # 
Arapahoe County, {°° 


Willard Teller, being first duly sworn, on his oath deposes and 
says, that he is one of the attorneys for the plaintiff in the above 
entitled action ; that said plaintiff is absent from the county of Arap- 
ahoe and trom the State of Colorado, and is a non-resident of said 
State; and is therefore unable to make this verification, and there- 
fore affiant makes it on his behalf; that affiant has read the fore- 
going complaint and knows the contents thereof, and that the same 
is true of his own knowledge, except as to the matters and things 
which are therein stated on information and belief, and as to those 


matters and things he believes it to be true. 
WILLARD TELLER. 


Subscribed and sworn to before me this Ist day of February, 1887. 
ALFRED L. HODDER, 
[SEAL. ] Notary Public. 


) 
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— EXHIBIT A. LAKE COUNTY WARRANTS. 31 
, ö Date of Regis- Accrued Am. 
ral ' No. Amount Total. tration Interest. Paid. 
eto 304 2 90 290 july 18, 1879 218 50 
ty. Signed by Jos. Pearce, Chairman, Joseph H. Wells, County Clerk. Registered 
— by H. A. W. Tabor, County Treasurer. 
en 
nts 
his 
nty ee 
ind 
‘ith 
en- 
' 
— EXHIBIT B. LAKE COUNTY WARRANTS. 
his | 8 Date of Regis. Accrued Amt. 
] ‘No. Amount Total. lration. Interest. Paid. 
1941 2 30 
1942 2 50 5 March 3, 80 3 46 
f. 3257 8 80 
2658 8 16 80 May 6, 80 1122 
2638 12 2 May 8, 80 8 05 
5538 95 00 Signed by Jos. 
5010 64 Pearce, Chairman, 
5511 168 50 Jos. H. Wells, Co. 
and ceed) 158 36 Clerk, and Regis- 
— 53 164 20 tered by R. H. Stan- 
3540 154 65 1 31 feb'y 10, 81 989 51 ley, Co. Tr. 
ra P- { | LIE. 8 
said 5732 109 
— 3.42 5215 2915 Feb’y 12. 81 148 80 
| 6375 46 50 46 50 May 5, 81 26 70 
ore- 6992 10 10 June 14, 81 5 63 
ame 2 im 
, 6 ée 
Ings 7083 2 50 RS} 
hose 7049 250 
| 7052 2 50 17 June 27, 81 9 52 
R | 7076 14 45 14 45 July 16, 81 8 O1 
b 7467 W 35 Aug’t 4, 81 8 3 
7810 140 140 Oet'r 10, 81 74 35 
887. | 7876 5 5 Oct’r 14, 81 2 65 
: 7925 37 50 37 50 Oct'r 15, 81 19 86 
7958 15 
jc ‘ 7940 30 90 
7960 15 60 90 Oct’r 26, 81 32 07 
7975 5 
8001 15 20 Nov'r 3, 81 10 49 


8106 10 

8096 V 

8005 5 

7766 12 7 

792 46 40 

8092 7 50 Nov'r 3, 81 


Forward, 


Date of Regis) Accrued 


tration. Interest. 
Forward, 1369 65 
Nov’r 17, 81 236 90 
Dec’r 5, 81 95 51 
Sept. 10, 81 63 17 
Sept. 12, 81 50 10 
Sept. 19, 81 80 25 
Oct’r 6, 81 337 94 
Oct’r 7, 81 132 70 
Oct'r 8, 81 105 53 
Oct’r 13, 81 586 27 
Jan’y 6, ‘82 58 50 
Nov’r 15, 80 17 0} 
Aug. 22, 81 3 80 


Amt. 
Paid. 


3146 37 8826 0 


LAKE COUNTY WARRANTS. 


20 
No. Amount Total. 
242 95 2324 61 
8093 15 40 
8004 2 50 
8117 35 
8064 159 454 85 
8384 60 15 
8360 100 
8350 25 185 15 
7691 117 15 117 15 
7725 100 70 109 70 
7701 2 50 
7700 2 50 
7721 144 51 149 51 
7751 240 
7740 21 
TT 184 
37 10 
7759 180 635 
7790 249 30 240 50 
7812 100 
7813 68 
7841 10 
7807 10 50 
7837 > 
7842 > 198 50 
7884 2 50 
7885 2 50 
7871 2 50 
7899 2 50 
7886 2 50 
7891 10 
7892 10 40 
7894 2 50 
7893 2 50 
7888 1065 96 1105 86 
8406 49 25 
8453 66 10 115 35 
2510 27 50 27 50 
7580 7 
5679 68 
EXHIBIT C. 
No. Amount Total 
8027 2 50 2 50 
6998 2 50 2 50 
304 5 5 
6983 2 20 
8511 24 26 20 
8457 7 50 7 50 
6064 148 30 
841 2 20 150 40 
7 2 50 2 50 


Date of Kegis- Accrued Amt. 
tration. Interest. aid. 
June 6, 82 116 
Nov’r 13. 82 106 
July 17, ’83 177 
Jan’y 11, 82 13 2 
Jan’y 14, 82 3 78 
Ap’! 13, 82 72 20 
Dec. 1, 8 70 
94 01 290 61 
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Signed by Jos. 
Pearce, Chairman, 
Jos. H. Wells, Co. 
Clerk, and Regis- 
tered by R. H. Stan- 
ley, Co. Treas. 


55) 


Signed by Jos. 

, Chairman, 

Jos. H. Wells, Co. 

Clerk, and Regis- 

tered by John Hays, 
Co. Tr. 


* 
' 
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EXHIBIT D. 


No. Amount 
8887 7 50 
9001 42 50 
98370 210 
9862 32 50 
99044 6 40 
10146 2 50 
10697 2 50 
10631 10 
10632 10 
10624 2 50 
10850 20 
10616 2 60 
10883 5 
10869 3 
10864 32 50 
10896 2 50 
10898 2 50 
10897 2 50 
10890 2 50 
10000 2 50 
10002 2 50 
10901 2 50 
8875 2 50 
10855 5 
11490 2 50 
11376 2 50 
11377 2 50 
11627 21 45 
12206 39 75 
12493 12 80 
9847 10 
9849 7 50 
10118 260 
10993 19 65 
11141 12 50 
11194 15 
11175 125 
11172 20 00 
11165 35 
11291 7 50 


82 
20 


LAKE COUNTY WARRANTS. 


Totat. 


2 Sess 88 


SSt 
888 


Date of Regis-, Accrued Amit. 


tration. Interest. 
Feb' y 16, 82 3 72 
Apr. 8, 82 20 47 
June 6, 82 97 77 
June 10, 82 15 09 
July 7, 82 2 92 
Aug. 14, 82 1 12 
Oct’r 10, 82 1 08 
Oet'r 11, 82 9 69 
Nov. 11. 82 12 68 
Nov'r 2, 82 10 53 
Nov. 15, 82 25 2s 
Dec. 1, 82 104 
Dec. 4, 82 2 08 
Feb' y 6, '83 2% 
Feb' y 17, 83 8 49 
July 14, 83 14 11 
Sept. 29, K 428 
Feb'y 15, 82 8 68 
July 8, 82 118 87 
Nov. 24, 82 8 22 
Dec’r 10, 82 11 41 
Dec'r 11, 82 51 75 
Dec'r 12, 82 8 BD 
Jan’y 5, 883 14 2D 
Jan’y 17, '83 3 08 
Forward, 57 30 


Paid. 


J. W. J Co. 
Clerk, aud - 
ed John Hayes, 
Co. 

34 
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7 
- - Date of Regis- Accrued Amit. | 
No. Amount Jotal. tration. Interest. Paid. 
1041 15 Forward, 457 30 7 
11567 16 50 
11562 12 Signed by Nelson 
11359 250 31 Jan’y 27, 83 12 44 Hallack, Chairman, 
11530 100 J. W. Jacque, Co. 
11340 250 102 50 Jan’y 29, 83 41 08 Clerk, and Register- de 
11483 2 50 ed by John Hayes, . 
11564 2 50 5 Jan’y 30, 88 2 Co. Treas. 1 0 
11530 35 » 
11542 250 3750 Feb’y 1, 83 15 
11452 2 50 
11454 2 50 
11456 2 50 
11453 2 50 
11455 2 50 4 
11457 2 50 
11458 2 50 
11461 2 50 
11464 2 50 . 
11467 2 50 
11466 250 2 50 Feb’y 2, ’83 10 99 
11426 2 50 A 
11296 2 50 
11351 2 50 
11373 2 50 
11298 2 50 a 
11487 2 50 | 
11374 2 50 5 
1149 30 93 50 Feb'y 6, 88 37 27 
11536 J 50 
11385 3 30 
11488 2 70 35 
11382 2 90 
11389 2 50 
11390 2 50 
11491 2 50 
11388 2 50 } 
11369 2 50 { 
11383 2 50 
11393 5 
11400 5 Feb'y 6, '83 


S 


1338 15 forward, 576 08 
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cimount 


SESSEESE 


SSSSSSSSSSSESS 8888888 


SES Bis rstotors dee eee srr g -E 18 8 0 80 A cee 
88 


Total, Date of Regis- Accrued Amit. 


tration. 


577 10 Feb’y 6, 1883 


8 
S 


1915 25 Forward, 


Interest 


Fw Oo 


4 


Said. 


24 


No. 


11577 


No, 


10707 
10704 
10891 


BOARD OF COUNTY COMR’S OF LAKE CO. Vs. F. W. ROLLINS. 


Amount 
720 00 


130 


— —— 


fen Dee Ovo © “.» > ps and oe 0 
rene 
* 


— 


15 


Total. 


1915 2 


1494 80 


7 50 


Date of Aegis - Accrued 
tration. Inierest. 
torward, 806 13 


Feb’y 7, N 505 42 


Feb’y 17, 8 14 84 
May 10, 8 2 52 
Forward, 1418 91 
Date of Regis- Accrued 

tration. Interest. 
Forward, 1418 91 
Oct’r 10, 82 2 70 
Oct’r 11, 82 22 G1 


Amt 
Paid. 


Total. 


36 


Signed by Nelson 
Hallock, Chairman, 
J. W. Jacques, Co. 
Clerk, and register- 
ed by John Hayes, 
Co. Treas’r. 


Signed by Nelson 
Halloch, Chairman, 
J. W. Jacques, Co. 
Clerk, and register- 
ed by John Hayes, 
Co Treas. 


1341 45 
226 35 


338 10 


4083 


6010 85 


Total, 
6010 85 


44 25 


Nov. 15, 82 
Nov. 17, :82 


Nov. 18, 82 


Dec. 9, 82 


Dec. 11, 82 


Dec. 11, 892 


forward, 


Date of Regis- 


tration, 
Forward, 


Dec. 11, 82 
Dec 27, 82 
Jan'y 27, 83 
Jan'y 20, 8.3 
Feb'y 17, N 


Mch. 28, 82 


Apl. 10, 2 


Apr. 28, 82 
Sept. 18, 83 


Sept. 21, 8 
Sept. 24, 83 
Oet'r 2, °83 

Oct’r 6, 83 

Nov'r 12, 83 
Dec'r 31. 83 
Jan'y 4, 84 
Forward, . 


505 23 


95 2 


142 17 


167 13 


2492 95 


Accrued 
/nterest. 


9493 95 


191 43 
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Jotal 


Signed by Nelson 
Hallock, Chairman, 
W. Jacque, Co. 


J. 
Clerk, and 


ed by John Hayes, 
Co. Tr. 


No. Amount Total. 


10488 6 20 
10489 6 20 
10504 3 17 40 


10512 50 


10510 50 

10551 78 50 

10529 50 

10528 50 

10527 50 

10526 50 

10525 50 

10524 50 

10523 50 

10522 50 

10521 50 

10520 50 

10519 30 

10518 50 

10517 50 

10516 50 

10515 50 

10514 5 

10513 * 1078 50 
10401 68 55 55 
10828 601 65 

10841 6 10 

10840 6 10 

10839 6 10 18 30 
10818 55 55 
11860 50 

11858 50 100 
11812 1 

11751 18 60 33 60 
12208 300 

12299 300 GOO 


10729 31 10 31 10 
10749 3 80 3 80 
10774 7 50 7 50 
11841 350 350 


2967 40 
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No. Amount Total. 4 3 — — 

11913 12 — 4658 52 
11449 15 50 15 50 n'y: 30, 88 6 20 
11684 7 50 7 5¹ Heb'y 12, "833 297 
12338 120 
12339 5 165 Aug. 7, 833 57 O4 
12511 2 
12502 2 50 
12485 100 Signed by Nelson 
12484 20 Hallock, Chairman, 
12498 2 80 J. W. Jacque, Co. 
12492 2 80 Clerk, and register- 
14491 2 80 = i John Hayes, Co. 
12490 5 30 J 
12489 2 50 
12404 790 228 80 Sept. 29, ’83 76 44 
11681 2 50 2 50 Feb'y 10, 83 99 
11612 5 45 
10621 3 10 45 Feb'y 15, 83 114 

12342 87 4806 30 17.149 17 
EXHIBIT E. LAKE COUNTY WARRANTS. * 


Date of Ragis- Accrued At. 


tration, 


Sept. 9, 82 


Sept. 11, 82 
Sept. 20, 82 
Oct’r 10, 82 


Oct’r 11, 82 
Nov'r 28, 82 
April 16, 82 
May 14, 82 
July 14. 82 
Oet'r 10, 82 
Oct’r 16, 82 
Oet'r 12, 82 
July 11, 88 
Forward, 


/nterest. 


w! 


7 88 
22 98 


37 94 
12 49 


213 


13 40 
2 48 


3 22 
124 54 


Paid, 


Signed by Henry 
Kelley, Chrmn pro 
len., J. W. Jacque, 
Co. Cierk, and Reg- 
istered by John 
Hayes, Co. Treas. 


1208 53 


1 Fe —— , 


Nov'r 19, '83 


12573 12 80 24 50 Nov’r 20, '83 7 82 
12578 5 30 3 30 Dec'r 28, 883 1 64 
12536 2 80 0 
12535 10 30 
12534 280 
12533 3 30 19 20 Oct'r 6, 83 6 65 
7 12538 33 85 33 85 Nov’r 21, 83 10 53 
3570 25 "1406 52 4976 77 
9 
9 EXHIBIT F. LAKE COUNTY WARRANTS. 40 
. a _ of Regis Accrued Ama. 
No. Amount Total. 7 he Fangs Interest. Paid. 
9 12811 50 
12815 50 
12819 50 
q 12820 50 
12821 5 
12822 50 6 
/ 12823 50 Signed by Henry 
12824 50 400 Dec'r 27, °83 133 80 Kelley, Chairman, 
12683 2 J. W. Jacque, Co. 
12645 12 50 Clerk. 1 
8 12621 135 30 tered by John 
3 12608 95 Hayes, Co. Treas. 
) 12589 33 60 301 40 Nov'r 20, 83 96 43 
12641 15 
* 12640 15 30 Dec. 1. 8 9 50 
12774 15 
| 13772 5 20 Dec. 11, '83 6 26 
12806 10 10 Dec. 24, 83 3 10 
4 12652 30 30 390 30 Dec'r 8, & 12 42 
7 800 90 251 60 1052 50 
EXHIBIT G. LAKE COUNTY WARRANTS. 
. wn Date of Regis- Accrued Amt. 
No. Amount Total. tration. Interest. Paid. 
12843 30 30 Jan’y 17, 84 9 13 W 13 


a by Henry Kelley, Chairman, J. W. Jacque, County Clerk, and Registered 
by E. E. Raub, County Treasurer. 


0 
2 EXHIBIT H. LAKE COUNTY WARRANTS. 
11891 2 50 2 50 March 7, 1884 72 32 


Signed by Henry Kelley, Chairman 2 tem., J. W. Jacque, County Clerk, and 
Registered b y E. E. Raub, County Treasurer 
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EXHIBIT I LAKE COUNTY WARRANTS. 41 
Date of Regis- Accrued Amt. 
Ao. Amount Total. ction Interest. Paid. 
12922 591 35 Jan’y 29, 84 177 90 
13011 2 90 Feb’y 16, 84 86 
13020 12 50 Feb'y 18, 84 3 69 
13042 19 20 Feb'y 27, 84 5 68 
12913 50 Signed by F. De 
12921 50 Mainville, Chair- 
12920 50 man, F. M. Rear- 
12919 50 don, Co. Clerk, and 
12918 50 Registered by E. E. 
12917 50 Raub, County 
12916 50 Treas' r. 
12915 50 
12914 50 450 Jan'y 25, 84 135 87 
1075 95 323 95 1399 90 
EXHIBIT K. LAKE COUNTY WARRANTS. 
12636 12 50 12 50 March 11, 84 360 16 10 


Signed by Henry Kelley, Chairman, J. W. Jacque, Co. Clerk, and Registered by 
R. H. Stanley, County Treasurer. 


EXHIBIT L. LAKE COUNTY WARRANTS. 
12764 25 
12799 2 30 17 30 April 25, 84 13 15 
12874 2 80 280 May 16, 84 76 
12707 25 
12711 5 
12727 10 30 40 30 June 4, 84 10 72 
12766 25 2 Jan'y 28, 85 5 08 
115 60-29 66 115 0 


Signed by Henry Kelley, Chairman, J. W. Jacque, County Clerk, and Registered 
by David May, County Treasurer. 


EXHIBIT M. LAKE COUNTY WARRANTS. 
8866 7 50 7 50 May 1, 84 2 07 
8951 2 50 250 May 2, 85 44 
12104 50 40 30 40 May 27, 81 13 51 
12499 7 90 7 90 June 4, 84 2 08 
68 30 18 10 5 40 


Signed by Nelson Hallock, Chairman, and J. W. Jacque, Co. Clerk, and Rexis- 
tered by David May, County Treasurer. 


EXHIBIT N. LAKE COUNTY WARRANTS. 12 
- Date of Regis- Accrued. Amt. 

* — 6. tration. Julerest Paid. 

8458 5 

6950 2 50 7 30 May 2, 85 1 31 8 81 


Signed by Jos. Pearce, Chairman and Joseph H. Wells, County Clerk, and Reg- 
istered | by David May, County Treasurer. , : = 


es hc ad 
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EXHIBIT O. LAKE COUNTY WARRANTS. 
13069 5 
13070 2 50 7 50 May 8, 85 2 05 9 55 

Signed by J. A. DeLappe, Chairman, and F. M. Reardon, Co. Clerk, and Reg- 
istered by David May, County Treasurer. . 
EXHIBIT P. LAKE COUNTY WARRANTS. 
13982 72 50 72 50 May 12, 85 12 49 
13967 5 5 June 27, 85 80 

77 50 1329 90 79 


Signed by F. De Mainville, Chairman, H. M. Burrell. Acting County Clerk, and 
Registered by David May, County Treasurer. 


EXHIBIT R. LAKE COUNTY WARRAETS. 


13218 7 50 

13214 5 

13220 A) 

13217 2 50 

13212 20 

* 2 

13222 20 Si by F. De 
13221 2 Mainville, Chair. 
13209 2 man, F. M. 

13210 20 Co. Clerk, and Reg- 
13211 20 istered by David 
13213 20 May, Co. Treas. . 
13208 20 

13207 28 

13219 21 


43216 57 50 320 April 15, 84 92 (B 
13235 28 85 
13206 7 50 
13204 12 50 98 85 Apil 17, 84 27 30 
13134 80 80 May 4, 84 21 96 
13264 182 182 May 6, 84 49 85 
13270 10 
13265 182 
13273 9 70 
13908 10 211 70 May 9, 84 57 80 
1 Date of Kegis- Accrued iu. 
No. Amount Total. tration. /nterest. Mid. 
12949 2 50 | 43 
13298 3 7 50 May 16, 84 208 
13335 11 10 11 10 May T, 84 2 97 
13315 2 50 
13271 5 
13359 65 72 50 June 4, 84 19 2 
13159 12 50 
13385 17 
13381 5 
13383 5 
13376 2 50 
13371 7 50 
13380 2 50 
13450 77 50 
13457 15 June 5, 84 
145 992 65 Forward, 23 42 


5 — 
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1 
8 
13953 12 20 1970 May 28. 85 3: Nu: 
1775 17 5 17 50 May 29, °85 3 95 . I. Reardon, Co. 
a f Clerk, and register- 


93 
13978 6 60 3410 June 1. 85 5 68 ed by David May, 
50 Co. Treas. 


100 June 5, 84 26 75 
2053 98 681 17 3635 15 


145 992 65 Forward, 23 52 
13390 75 
13387 60 
12942 A 300 June 5, 84 79 75 
13379 12 50 gned by F. De 
13368 2 50 — Chairman, 
13317 60 75 June 6, 84 19 92 F. M. Reardon, Co. 
13146 2 50 22 50 June 4, 84 5 99 Clerk, and Registered 
13563 10 10 Aug’t 2 B, 84 2 44 by David May, Co. 
13722 79 75 Treas. 
13690 37 30 
13721 17 50 
23 61 75 
13724 79 75 29605 Jan’y 5, 85 61 43 
13754 20 20 Jan’y 19, 85 4 07 
13757 60 
13752 5 65 Jan’y 20, 8 13 22 
13705 2 50 
13693 5 
13714 30 
13742 17 5 
13766 17 50 f 
13640 5 
13227 250 160 Jan’y 28, 85 32 18 
13760 61 75 : 
13759 70 8 12 38 Feb’y 3, 80 20 47 1 
13792 15 t 
1 L 7 50 4 
13891 22 50 ; 
13875 25 
13896 2 50 0 
13929 5 
2 22 ¢ 
13957 40 20 
13927 56 50 
No. Amount Total. > * Regis- Accrued Amt. 14 
ration. Interest. Paid. 
13934 17 50 
13948 17 50 
13949 17 50 
13941 2 50 
13963 85 00 
13954 61 5 
13928 122 70 
13930 3190 59255 May 2, 85 103 69 
2666 33 «Forward, 622 68 
2666 33. Forward, 622. 68 
13924 7 50 7 50 May 4, 85 31 , 
13974 12 10 . 
13976 96 75 108 8 May 20, 85 18 50 
3 Signed by F. De 7 
f 


} 
0 
| 
f 
| 
I 


EXHIBIT S. 
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LAKE COUNTY WARRANTS 
122 30 30 an' 10, 84 918 3918 


Signed by Nelson Hallock, Chairman, J. W. Jacque, County Clerk, and Reg- 
istered by E. E. Raub, County Treasurer. 


45 LAKE COUNTY WARRANTS—SUMMARY. 
Exhibit. Signed and Registered by. Face. Interest. Total. 
A. Jos. Pearce, Chairman, J h H. Wells, 
Co. Clerk, and H. A. W. Tabor, Co. 
reas. 2 90 2 18 5 08 
B. Jos. Pearce, Chairman, Jos. H. Wells, Co. 
Clerk, and R. H. Stanley, Co. Treas’r. 567968 3146 37 8826 05 
C. Jos. Peace, Chairman, Jos. H. Wells, Co. 
Clerk, and John Ha Co Treas' r. 196 60 9401 290 61 
D. Nelson Hallock, Chairman, J. W. Jacque, 
Co. Clerk, and ohn Hayes, Co. Treas. 12312 87 4806 30 17149 17 
E Henry Kelley, Chairman pro fem., J. W. 
Jacque, Co. Clerk, and John Hayes, Co. 
” reas. - . 370 2% 1400 52 4976 77 
: Henry K , Chairman, J. W. ue, 
Co. Clerk, 2 ohn Hayes, 4 Tres 800 90 251 60 1052 50 
G. Henry Kelley, Chairman, K acque, 
Co. Clerk. and E. E Rau Co. reas 30 00 9 13 39 13 
H. Henry Kelley, Chairman pro len., J. W. 
Jacque, Co. Clerk, and E. Raub, Co. 
2 50 72 32 
I, F. DeMaineville, Chairman, F. M. Rear- 
don, Co. Clerk, and E E. Raub, Co. 
Treas 1075 95 323 95 1399 90 
K. Henry Kelley, Chairman, J. W. Jacque, 
Co, Clerk, and R. H. Stanley, Co. Treas. 12 50 3 60 16 10 
L. Henry Keli Chairman, J. W. Jacque, Co. 
Clerk, and David David May, Co. * 115 60 20 66 14 23 
M. Nelson ‘Hallock, Chairman, J. W. Jacque, 
Co Clerk, and David May, Co. Treas. 68 40 18 10 86 40 
N. Jos Pearce, Chairman, Jos. H. Wells, Co. 
Clerk, and David May, Co. Treas. 7 50 1 31 8 81 
4 L. J. A. DeLappe, Chairman, F M. Reardon, 
Co. Clerk, and David May, Co. Treas 7 50 20 9 5⁵ 
P. F DeMaineville, Chairman, H. M. Bur- 
rell, Acting Co Clerk, and David May, 
Co. Treas. 77 50 13 29 90 79 
R. F. De Maine ville. Chairman, F. M. Rear- 
don, Co. Clerk, and David May, Co. 
Treas. 2953 98 68117 3635 15 
Nelson Hallock, Chairman, J 3 
Co. Clerk, and E E. Raub, 100. reas. 30 00 9 18 39 18 
Face, 26974 53 
Interest, 10799 14 
otal, 7] Gi 
. .. Endorsement: No. 2102. U. 8. C C. Frank W. Rollins vs The Board of 
County Commissiouers of the County of Lake. — int. — = 1, 1887. 
(S’ g d). Edward F. Bishop, Clerk. Teller & Attorneys ſor Plaintiff. 
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47 And the said summons, with the return of the Marshal 
thereon, is in words and figures as follows, to wit: 


Summons and Return. 
In the Circuit Court of the United States, for the District of Colo- 
rado. | 


UNITED STATES OF AMERICA, 3 
District of Colorado. jo 


FRANK W. ROL LINs, oe ) 
Plaintif, Complaint filed in the 


v. , 
THE Boarp or County CoMMISSIONERS 4 * 12 


OF THE County OF LAKE, 
Defendant. , 

The President of the United States of America, to The Board of 
County Commissioners of the County of Lake, greeting. 

You are hereby notified that an action has been brought in said 
Court, by Frank W. Rollins, plaintiff, against you as defendant, to 
recover the sum of $37,773.67, due from you, the said defendant, to 
the said plaintiff on certain county warrants issued by defendant at 
divers times and to various persons, as more fully set forth and 
described in the complaint filed herein, and to which reference is 
here made, together with interest on $26,974.53, at ten per cent. per 
annum, from February 1, 1887, and for the costs of this suit. 

You are hereby required to appear and demur or answer to the 
complaint filed in said action, in said Court, within ten days (exclu- 

sive of the day of service) after this summons shall be served 
48 on you, if such service shall be made within the County of 

Arapahoe, otherwise within forty days from the date of ser- 
vice; and if you fail so to do, the said plaintiff will take judgment 
against you by default, according to the prayer of the said com- 
plaint, for said sum of $37,773.67, interest as aforesaid and costs. 

Witness, the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, and the seal of the said Cir- 
cuit Court, at the City of Denver, in said district, this first day of 
February, A. D. 1887, and of the independence of the United States, 
the 111th year. 

(Signed) EDWARD F. BISHOP, Clerk. 
By Deputy Clerk. 


8. 


| SEAL] 


UNITED StaTEs OF AMERICA, | 
District of Colorado. j 


FRANK W. Ro tins, 


v. 
THE BOARD or County CoMMISSIONERS 
oF LAKE CounrTY. 


Proof of Se einn 


February 3, A. D. 1887. | 
I hereby certify that I received the within writ on the second day 


Summons. 


, 
g 


—— 
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of February, 1887, and that I have personally served the same upon 
the said defendant, The Board of Count Commissioners of Lake 
County, Colorado, by delivering to Harvey M. Burrell, deputy clerk 
and recorder of Lake County, Colorado, and clerk to Board of 
County Commissioners, the clerk .and recorder being out of the 
county, and each of them personally, a true copy of the within 

writ, at the time and place as follows: 
49 As to Harvey M. Burrell, at Leadville, County of Lake, on 

the second day of February, A. D. 1887. 

(Signed) ZEPH T. HILL, Marshal. 
By T. W. BURCHINELL, Deputy Marshal. 


Endorsed: Gen. No. 2102... . Circuit Court of the United States 
for the District of Colorado Frank W. Rollins, plaintiff, vs. 
The Board of County Commissioners of the County of Lake, defend- 
ant. Summons..... filed this 3d day of February, A. D. 1887. 
.... Edward F. Bishop, Clerk By F. W. Tupper, Deputy 
Clerk Teller & Orahood, of Denver, attorneys for plaintifl. 

And afterwards, and on to wit, the Ist day of July, A. D. 1887, 
came the said defendant by Daniel E. Parks, Esq., its attorney, and 
filed in said Court, and in said cause, its answer to the complaint, 
heretofore filed herein. And the said answer, is in words and figures, 
as follows, to wit: 


Answer. 


50 UNITED STATES OF AMERICA, | 
District of Colorado. 


In the Circuit Court of the United States held at Denver, within 
and for said District. 


FraNK W. Ro uuins, 
Plaintiff, 
v. 
THe Boarp or County CoMMISSIONERS Answer. 
OF THE County Or LAKE, | 
Defendant. 


I. 


The above-named defendant answers the complaint of the plain- 
tiff herein and for a first detense thereto alleges that except as here- 
inafter alleged it did not undertake or promise in manner or form 
as the said plaintiff has in his said complaint complained, and of 
this, the said defendant puts itself upon the country by 


DANL. E. PARKS, County Att'y, 
Attorney for Defendant. 
II. 
51 And for a second and separate defense to this action the 


defendant further answering denies that it was incorporated, 
as alleged in plaintiff ’s complaint, and acting as such in the years 


— — GT oe — 
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A. D. 1876, 1877, or 1878, or before or up to the 8th day of Febru- 
ary A. D. 1879, or has been so incorporated, or acting as such, ever 
since the first day of August, A. D. 1876; but the defendant alleges 
that it was created as such corporation on the said 8th day of Feb- 
ruary A. D. 1879, and not before, and that it has been acting as such 
ever since the said 8th day of February A. D. 1879, and not before 
That none of the duties or powers of the said defendant Board of 
County Commissioners, or of the said County of Lake, vested in or 
belonged to said Board, or County as alleged and set forth in plain- 
tiff’s complaint, before or until the creation of said County of Lake 
on the said 8th day of February A. D. 1879, since which time the 
powers of said Board and of said County of Lake have been, as pro- 
vided by law, and not before or otherwise. 

And the defendant denies that the supposed county warrants or 
orders, alleged and set forth in plaintiff’s complaint, were issued, 
made, executed or delivered, to or for any one in accordance with 
the laws of the State of Colorado, or any or either of them, or any 
part thereof. 

And the defendant denies that by the provisions of the laws of 
the State of Colorado, the supposed holder of said warrants, or any 
or either of them, upon the presentation of the same to the County 
Treasurer of said County of Lake for payment, there being no funds 
in the treasury to pay the same, was entitled to have said warrants 
or any or either of them, indorsed by said Treasurer as in said plain- 

tiff ’s complaint is alleged, claimed and set forth. 
52 Defendant denies that each, all, or any or either of said 

supposed warrants or orders, mentioned and set forth in said 
plaintiff’s complaint, were duly, at any time, indorsed or presented 
to the County Treasurer of said County of Jake for payment. 
And defendant denies that said warrants or orders, or any or either 
of them, were at any time, in accordance with law, registered by 
said County Treasurer, in a book kept by him for that purpose. 

And defendant denies that since the several dates alleged and set 
forth in the plaintiff’s complaint the said warrants, or any or either 
of them, have drawn interest at the rate of ten per cent. per annum, 
or at the rate of any other per cent. per annum. And the defend- 
ant denies that all of said warrants, or any or either of them are 
due, principal or interest, from said defendant. 

And defendant denies that at any time heretofore the said plain- 
tiff bought or purchased said supposed warrants, or orders, or any 
or either of them, or any part thereof, for a valuable consideration, 
or otherwise, or that he bought or purchased them at all; and de- 
fendant denies that said plaintiff was at the time of the commence- 
ment of this action, or that he is now the owner or holder of any of 
said alleged and supposed warrants or orders, or any or either of 
them, or any part thereof, for value or otherwise. 

And defendant denies that there was, at the time of the com- 
mencement of this action, or now is, due on said several warrants, 
specified and set forth in said plaintift’s complaint, or any or either 
of them, the sum of twenty-six thousand nine hundred and seventy- 
four dollars and fifty-three cents principal, or any other sum as 


— — 
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principal, or ten thousand seven hundred and ninety-nine dollars 
and fourteen cents ($10,799.14) as interest, or any other sum as in- 
terest. * 

III. 


53 And for a third and separate defense to this action, and 
the allegations of the plaintiff’s complaint herein, the de- 
fendant further answering, further alleges, that none and not one of 
the supposed warrants or orders, or any or either of them in the 
said plaintiff’s complaint, alleged and set forth, was or were ever 
made, executed, issued, or delivered by said defendant, or the said 
Board of County Commissioners by lawful power or authority, or 
in pursuance of any act or law of the Legislature of the State of 
Colorado, for any of the purposes contemplated by law, by reason of 
which the defendant is not obligated thereby, and said warrants, or 
orders, and each and all of them, are absolutely void, and of no 
force or effect whatever, as against the defendant, of all which the 
plaintiff had in due time, due notice, and said plaintiff is not now, 
and never was a bona fide purchaser, or holder of any of said war- 
rants or orders, for value, without notice of the premises herein 
alleged, by reason whereof the said plaintiff ought not to have and 
maintain this action against the said defendant. 
IV. 

And for a fourth and separate defense to this action, the defend- 
ant further answering, further alleges: That none of the said sup- 
posed warrants or orders alleged and set forth in said plaintiff ’s 
complaint, were, at any time, ever delivered to the plaintiff, nor did 
they, or any or either of them, ever at any time, become the prop- 
erty of the plaintiff, nor is the said plaintiff now, nor was he ever at 
any time, the lawful possessor, owner, or holder thereof. or any or 
either of them; nor are the said warrants or orders, or any or either 
of them, now, nor were they ever at any time heretofore, the prop- 
erty of the plaintiff, nor is the plaintiff now, nor was he ever at any 
time the owner of any, or either of said warrants or orders, or any 
part thereof; and that none of said warrants or orders were ever 
assigned or transferred to him, the said plaintiff by the payee there- 

of, by reason whereof the said plaintiff is not the real party 
54 in interest in this action. 

And defendant further alleges that it is not now and was not 
when this action was brought, indebted to the plaintiff in any sum 
or sums of money whatever on aceount of the said supposed war- 
rants or orders, or any or either of them, or any part thereof, either 
for principal, interest or otherwise. And this the defendant is ready 
to verify. 

Wherefore it prays judgment that it go hence hereof without day 
and recover its costs in this action. : 


V. 


And for a fifth and separate defense to this action, the defendant 
further answering, further alleges, that each and every of the sup- 
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posed alleged county warrants and orders, mentioned and set forth 
as causes of action in the said plaintiff’s complaint, was made and 
issued, or attempted to be made and issued, and the debt and obli- 
gation thereof contracted, or attempted to be contracted by the said 
defendant, the County of Lake, in direct violation, and contraven- 
tion of section six of article eleven of the Constitution of the State 
of Colorado, in such case made and provided, and at a time, and on 
such times, to wit: The several and respective time and times when 
the said several supposed warrants and orders set forth in plaintiff’s 
complaint, are alleged to have been made and issued, when the lim- 
itation of the aggregate amount of debt, or indebtedness, which 
could be contracted or incurred, by the defendant for all purposes, 
as prescribed by said constitutional provision, had been reached and 
exceeded by said defendant, and in this to wit: 

Ist. That said County of Lake was duly created by an act of the 
General Assembly of the State of Colorado, as such county, on to 
wit, the 8th day of February, 1879, and then became, ever since has 

been, and now is, a body politic, governmental, and corporate. 
55 That at the several times alleged and set forth in the plain- 

tiff’s complaint, when it is alleged therein, that said several 
warrants and orders were made and issued and for and during the 
several years of the existence of said county, as such corporation, 
the total valuation of the taxable, real and personal property of said 
defendant, the County of Lake, was not less than one million dol- 
lars; and in truth and fact at such time, and at all of such times, 
such valuation, as assessed in pursuance to the laws of the State of 
Colorado, was and is as follows, to wit: 

For the year A. D. 1879, three million, six hundred and seventy- 
two thousand seven hundred and three dollars ($3,672,703.00). For 
the year 1880, eleven million, twenty-five thousand, seven hundred 
and ninety-three dollars ($11,025,793.00). For the year 1881, six- 
teen million, four hundred and twenty-three thousand, four hun- 
dred and three dollars (816,423, 403.00). But such valuation was 
rebated by said defendant in accordance with the judgment and 
decision of the Supreme Court of the State of Colorado, to the sum 
of about five million and seventeen thousand dollars. 

For the year A. D. 1882, four million, two hundred and forty-one 
thousand, five hundred and thirty-five dollars (84, 241,535.00); for 
the year A. D. 1883, three million nine hundred and six thousand, 
five hundred and ninety-nine dollars; for the year A. D. 1884, two 
million, eight hundred and ninety-six thousand, one hundred and 
seventy-five dollars; and for the year A. D. 1885, two million, four 
hundred and thirty-five thousand, seven hundred and three dollars 
($2,435,703.00). 

2d. That the said several valuations of said taxable property was 
and were and are fixed, under the laws of the State of Colorado in 
such case made and provided, at the sums aforesaid, on the third 
Monday of the month of July of each and every of the said several 

years; and on that day, in each and every of the said several 
56 pears, became, was, and were authoritative and obligatory, as 
a rule of action, in limiting the power of the said defendant, 
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and its said Board of County Commissioners, in the contraction of 
indebtedness under the said section and article of the said constitu- 
tion, and thereafter the said third Monday of July in each of said 
several vears, the capacity and power of the said defendant count 
to have or contract indebtedness, at any time during the year fol- 
lowing said day to the third Monday of July of the succeeding year, 
was and became fixed and limited to six dollars on each one thou- 
sand dollars of such valuations, unless by a vote of qualified elect- 
ors of said county such limit was or is increased to twelve dollars on 
each one thousand dollars of such vaiuation, where such valuation 
exceeds one million dollars, and is less than five million dollars. 
But where such valuation exceeds five million dollars, then and in 
that case such limit, without a vote, as aforesaid, is three dollars of 
each one thousand dollars of such valuation, and with a vote, six 
dollars of each one thousand dollars of such valuation; and that 
the extreme limit of the power of said defendant in contracting any 
indebtedness, under said section of said constitution, is, in valua- 
tions, over one million dollars and less than five million dollars, 
twelve dollars on each one thousand dollars of such valuations, and 
in valuations exceeding five million dollars, six dollars of each 
thousand dollars of such valuations. 
3d. That at the time and times severally and respectively alleged 
in the plaintiff’s complaint herein, as the time and times when said 
alleged and supposed warrants and orders were made, or attempted 
to be made and issued by the defendant and said Board of County 
Commissioners, and for and during the several years of the exist- 
ence of said county as such corporation, and the several years when 
such valuations of taxable real and personal property of said de- 
fendant was ascertained and fixed as aforesaid, the lawful outstand- 
ing, valid and unpaid indebtedness of said county for all purposes, 
exclusive of debts contracted before the adoption of the constitution 
ot the State of Colorado, was as follows, to wit: for the year 
57 A. D. 1879, exceeding the sum of twenty-two thousand, thir- 
tv-six dollars and twenty-one cents; for the year A. D. 1880, 
exceeding the sum of thirty-three thousand, seventy-seven and 38- 
100 dollars; for the year A. D. 1881, exceeding the sum of fifteen 
thousand, forty-eight and 39-100 dollars; for the year A. D. 1882, 
exceeding the sum of twenty-five thousand, four hundred forty-nine 
and 20-100 dollars; for the year A. D. 1883, exceeding the sum of 
twenty-three thousand, four hundred and thirty-nine and 59-100 
dollars; for the year A. D. 1884, exceeding the sum of seventeen 
thousand, three hundred and seventy-seven and 5-100 dollars; and 
for the year A. D. 1885, exceeding the sum of fifteen thousand dol- 
lars. And that at such time and times said indebtedness exceeded 
twice the rates upon the whole valuation of the taxable real and 
personal property of said defendant county, as specified in and by 
said constitutional provision. : 
4th. That none, and not one, of the said supposed and alleged 
debts or obligations, or any or either of the said several warrants or 
orders alleged, mentioned and set forth in said plaintiff’s complaint 
herein, was made or attempted to be made, or the debt or obligation 
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thereof contracted, or attempted to be contracted by said defendant, 
under and in pursuance of, or by authority of, a vote of the quali- 
fied electors of said County of Lake, as provided jn and by said 
constitutional provision, or the laws of Colorado, in such case made 
and provided; and all this the defendant is ready to verify, where- 
fore it prays judgment. 


VI. 


And for a sixth and separate defense to this action, the defendant 
further answering, further alleges that the said plaintiff’s said action 
upon said supposed and alleged county warrants and orders, 

58 alleged and set forth in said plaintiff’s complaint, as warrants 
numbered 304 for five dollars; 394 for two and 90-100 dol- 

lars; 841 for two and 20-100 dollars; 1941 for two and 50-100 dol- 
lars; 1942 for two and 50-100 dollars; 2510 for twenty-seven and 
50-100 dollars; 2559 for eight and 80-100 dollars; 2638 for twelve 
dollars ; and 2658 for eight dollars, did not accrue to him, the said 
plaintiff, within six years next preceding the date of the coin- 
mencement of this action, by reason of which the said plaintiff's 
suid action is barred by lapse of time, under the statute of limita- 
tion of actions, of the State of Colorado, in such case and made 
and provided, which statute was in full force, operation and effect 
when the plaintiff’s said action thereon was brought in this court, 
and this said defendant is ready to verify, wherefore the defendent 
prays judgment. 


VII. 


And fora seventh and separate answer to this action, and by 
way of modification and correction of the allegations of the answer 


_ hereinbefore averred and set forth, the defendant further answering, 


turther alleges, that the warrant of said defendant described in said 
complaint as warrant number 6375 for forty-six and fifty one hun- 
dredths dollars, was and is now a lawful, valid outstanding obliga- 
tion of defendant and unpaid, principal and interest. That on 
to wit: the 18th day of October, A. D. 1886, the defendant author- 
ized and directed its County Treasurer to pay, satisfy and discharge 
the same to the lawful owner and holder thereof, principal and 
interest; that sufficient moneys to pay the same were, when this 
action was commenced, and now are, in the treasury of the said 
defendant, awaiting the presentation of said warrant by the lawful 
holder thereof, for payment; but the defendant avers that this 
court has no jurisdiction to take cognizance of, and give judg- 

ment in, actions of the character of this action, wherein 
59 the matter in dispute exclusive of costs or the amount 

exclusive of costs, of property involved exceeds the sum 
of five hundred dollars (8500), and defendant says that should it be 
finally determined that this court has jurisdiction to give judgment 
in this action for a sum of money less than the sum of five hundred 
dollars ($500), then the defendent hereby offers to aMéw judgment 
against it for the money due on said warrants, with the costs of this 


— . 
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action accrued to this date, provided the plaintiff be the lawful 
owner and holder of said warrant for value. 


VIII. 


And for an eighth and separate defense to this action ,the deſend - 
ant further answering, further alleges, that the supposed warrants 
mentioned and described in said plaintiff’s complaint, as warrants 
numbered 7721 for one hundred, forty-four and 51-100 dollars; 
7812 for one hundred dollars; 10,929 for forty dollars, and 11,426 
for four dollars, are what is known as raised warrants and illegal 
and void for that reason, because the defendant says, that each of 
said warrants were and are made, issued and delivered, or attempt- 
ed to be made, issued and delivered, for sums of money greatly in 
excess of the claim or demand presented to the acting Board of 
County Commissioners of said County of Lake, and upon the allow- 
ance or attempted allowance of the same, such warrants were had, 
or attempted to be had, and in this to wit: The sums of the claims 
in fact presented to said Board and allowed, or attempted to be al- 
lowed, by said Board and upon which said warrants were attempted 
to be made and issued, were and are as follows: = 

The true sum of the claim for which warrant 7721 was attempted 
to be made and issued, was and is ninety-seven and 71-100 dollars; 
that for which warrant 7812 was attempted to be made and issued 
was and is sixty dollars. That for which warrant 10,929 was at- 

tempted to be issued, twenty dollars; that for which warrant 
60 10,937 was attempted to be issued, twenty dollars, and that 

for which warrant 11,426 was attempted to be issued, two 
dollars; of all which the plaintiff had, in due time due notice, by 
reason of which, the said warrants and each and every of them, are 
fraudulent and void, to the extent of at least the said raised part of 
each; and should this Court adjudge said warrants or either of 
them to be obligatory upon said defendant, overrule the other de- 
fenses to this action by the defendant, and give judgment for plain- 
tiff, yet the said defendant says the said plaintiff, in that event, 
ought not to have and maintain this action thereof against the said 
defendant for the said raised part of said alleged and supposed war- 
rants, and of this the defendant puts itself upon the country. 


IX. 


And for a ninth separate and further defense to this action, the 
said defendant further answering, further alleges, that each, all and 
every of said alleged and supposed warrants and orders mentioned, 
described and set forth in the plaintiff’s said complaint, upon which 
this suit is brought, and sought to be maintained, and which war- 
rants and orders are alleged in said complaint to have been sold, 
assigned and transferred to plaintiff, ure, and each and every of 
them is, or are. as appears in and by said complaint, a chose, or 
choses, in action, or causes of action, originally made payable to the 
several and respective persons or payees in said several and respect- 
ive warrants and orders named, and defendant alleges that at the 
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time and times mentioned in said complaint as the time and times 
when said several and respective warrants and orders were made 
and issued, or attempted to be made and issued, as well as at the 
time of the commencement of this action, the said several and re- 
spective original payees of said warrants and orders were and now 

are, citizens and residents of the State of Colorado; and suit 
61 or suits on such alleged and supposed warrants and orders, 

or any or either of them, or any part thereof, may not be, 
and could not at any time heretofore have been, prosecuted or 
maintained in this Court by any of said several payees, to recover 
the contents of any thereof, or any of the moneys alleged to be due 
thereon it no assignment of anv of said warrants had been made, 
and this the defendant is ready to verify. And defendant alleges 
that by reason of the premises herein averred, this Court had not, 
at the time of the commencement of this action, and has not now, 
jurisdiction or cognizance of this action, the subject matter thereof, 
or of the defendant therein. 

Wherefore defendant demands judgment to be hence hereof dis- 
missed without day and that it recover its costs in this behalf ex- 
pended. DAN’L E. PARKS, County Att'y. 

7 Defendant's Attorney. 


UNITED STATES OF AMERICA, ) 
District of Colorado, 88. 
STATE OF COLORADO. 


Daniel E. Parks, being duly sworn, says he is the County 

62 Attorney of the County of Lake, the defendant in the fore- 
going and annexed answer, and duly authorized to make 
defense to this action. That said defendant is a governmental cor- 
poration and body politic of said state, organized and existing under 
and by virtue of the laws of said state. Deponent further says 
that he has read the within and foregoing answer, and knows the 
contents thereof, and that the same is true to the best knowledge 


and belief of aftiant. 
DANL. E. PARKS. 


Subscribed and sworn to before me, this 30th day of June, A. D. 
1887. CHARLES A. HINCKLEY, 
[SEAL. ] , Notary Public. 


Endorsed: 2102. In the Circuit Court of the United States, for 
the district of Colorado, held at Denver, in said district. Frank 
W. Rollins, plaintiff, vs. The Board of County Commissioners of the 
County of Lake, defendant. Answer filed July 1, 1887. William 
A. Willard, Clerk. D. E. Parks, County Attorney, attorney for 
defendant, Leadville, Colo. 

And afterwards, and on, to wit: the 21st day of July, ‘A. 

63 D. 1887, came again the said plaintiff, by his attorneys afore- 

said, and filed in said court and in said cause, his replication 

to the answer, heretofore filed herein. And the said replication is 
in words and figures as follows, to wit: 
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Replication 


In THE Circuit Court oF THE UNITED STATEs, 
District of Colorado. 


Frank W. RolLLI NS. 


v. 
THe Boarp or County COMMISSIONERS 
OF THE CounTy OF LAKE. 


— 


And the said plaintiff by way of replication to the fiſth 

64 and separate defense of the said defendant by it pleaded, 
comes and denies: that each or any of the said warrants in 

said complaint set forth, and described, or that the debt or obliga- 
tion for which said warrants were issued, was or were contracted or 
attempted te be contracted by the said defendant in violation or 
contravention of article eleven, section six, of the Constitution of 
the State of Colorado, or in violation or contravention of any arti- 
cle of said constitution, or any law or constitution whatever, and 
denies that at the time when the said warrants or any of them were 
issued, there was any limitation by the said constitution or by any 
law or statute which had been reached or exceeded by the said 
defendant, and denies that the said defendant was created by an act 
of the General Assembly of Colorado on the 8th day of February, 
1879, but avers, as in his complaint he has already averred, that 
said defendant was incorporated and had a legal existence prior to 
August Ist, 1875, and was doing and transacting all such business as 
since that time it has transacted, and was then and is now a body 
corporate and politic, by virtue of the act of Territorial Legislature 
of the Territory of Colorado, in November, 1861, and that the 
assessed valuation of said county did not reach a million until the 
assessment for taxes assessed and levied during the summer of 1879; 
und denies that the assessment for the vear 1879, 1880, 1881, 1882, 
and 1883, 1884 and 1885, were as stated in said answer, but 

65 avers that such assessment were for the amounts stated in 
plaintiff’s amendment to his complaint, except that as to 
whether the amount for the year 188] was by the Supreme Court 
of the state rebated, to the sum of five million and seventeen thou- 
sand dollars, this plaintiff has not sufficient knowledge or informa- 
tion upon which to tound a belief, but he avers upon information 
and belief that the assessment never was rebated, and that such 
eassessment has always stood and now stands on the books of the 
county and the State Auditor and State Treasurer as stated in the 
amended complaint at $16,454,975, and that that was the amount 
actually assessed for said year, and the amount of the assessment, 
and this plaintiff specially denies that the valuation of taxable 
property, and the assessment for said county under the laws of the 
State of Colorado, are fixed from year to year on the 3rd Monday 
of July of each and every year; and that the amount of the assess- 
ment of each year became authoritative and obligatory as a rule of 
action in limiting the power of defendant at that date,in any 
respect whatever; and denies that after the third Monday in July 
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of each year, the capacity and power of the defendant to have or to 
contract indebtedness at any time during the year following said 
last mentioned date, to the third Monday of the succeeding year 
was, or became fixed to six dollars on each one thousand dollars of 
such valuation, or to any other sum, unless such limit was increased 
by a vote of the qualified electors; and denies that such limitation 
of the said constitution applies to the contraction of all debts or of 
any such debts as were incurred by the said county for which, on 
settlement and auditing of which, the warrants in this suit sued on 
were issued. 

And this plaintiff, further replying to said fifth defense, says as to 
whether the statement of indebtedness of the said defendant for the 

years therein mentioned, if true, this plaintiff* has not, and 
66 cannot obtain, sufficient information upon which to found a 

belief, and he therefore denies the same; and further alleges 
that, even if true, it was not in excess of any limitation of the tax- 
able property of the said defendant county, applicable to such debts, 
and that none of the debts contracted by said county, for which the 
warrants in suit were given, were within any rule or limitation of 
the said constitutional provisions; the plaintiff, further replying, 
admits that none of the debts or obligations for which, and on audit 
and settlement of which, the warrants sued on were given, were 
made, contracted, or attempted to be made or contracted, by defend- 
ant under and in pursuance of the vote of the electors of said county 
under any constitutional provision of the State or of the laws of 
the State of Colorado, but this defendant avers that such debt and 
obligation were necessarily incurred by said defendant, by operation 
of law, in the carrying on of the business of the said county, and to 
meet the duties and obligations imposed on it by the constitution 
and laws of the State, and for the purposes of its organization, and 
were of such a nature as that they could not have been anticipated 
and provided for by any such vote, but were largely for salaries and 
fees tor officers and other persons recognized by the constitution, 
and were also largely for fees and salaries fixed by the laws of said 
State, and which, by the constitution itself, the levislative assembly 
of the State were empowered to fix the amount that should become 
due to any person legally holding such offices and performing its 
duties, or performing other duties required by law. After which per- 
formance the legislature were, by the said constitution, authorized to 
fix the compensation. 

This plaintiff further replying to the said fifth defense says thate 
from the time when the State of Colorado was admitted the said 
section six of article eleven of its constitution was in the same 
identical language in which it is now found; that from the date of 

its adoption until some time subsequent to the date of the 


67 issue of the latest warrants in said complaint set forth and 
sued on, not alone the County of Lake but each and every of 
such counties in the State which were called upon to construe it, v 


through its and each of its Board of County Commissioners, to wit: 
From August 1, 1876, to January 1886, did by the action of said 
Boards, construe the said section six, article eleven, of the said 


— 1 „ K 
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constitution to be a limitation and apply only to debts contracted by 
a county “by loan” for the purpose of erecting necessary public 
buildings, making or repairing public roads and bridges, and the 
said counties hereinafter mentioned including said defendant did, 
each of them, so construe said section, as to exclude from the opera- 
tion any limitation of said section, all debts incurred in the manner 
the debts evidenced by the warrants in this complaint mentioned 
were incurred, and did in pursuance of such construction, not only 
audit and allow accounts and thus admit debts due and issue county 
warrants therefor; for debts other than those contracted by loan tor 
public buildings and public road and bridges, and the repairs there- 
of, largely in excess if the constitutional limit had any application 
to such debts, but did also by providing for an indebtedness by 
loan, and by the issue of negotiable bonds of the said counties for 
such indebtedness by loan, construe the said section as above stated, 
and did in every instance submit to a vote, and on such ratification 
by a vote of the electors did issue almost the exact amount and no 
more, which by the exclusion of the debts of the character of the 
debts for which the warrants in suit were issued, alone, they could 
issue for the other purposes and for debts contracted “by loan” for 
such purposes, to wit: Public buildings and public roads and 
bridges and did issue for such last.mentioned purposes, the full 
amount which is limited by such section, they might issue, for such 
urposes, or as it is now claimed by the defendants could have con- 

tracted in any manner or form, although there was also at 
68 and before the issue of the said bonds or contracting of said 

debts “by loan,” debts already contracted, and evidenced by 
outstanding warrants in very considerable amounts, in some cases 
fully up to the limitation if such limitation had been held to apply. 

This plaintiff further shows that at the date of the making of the 

constitution in convention, there were but twenty-five counties in 
the State, to wit: Arapahoe, Bent, Boulder, Clear Creek, Conejos, 
Costilla, Douglas, Elbert, El Paso, Fremont, Gilpin, Grand, Hins- 
dale, Huerfano, Jefferson, Lake, La Plata, Larimer, Las Animas, 
Park, Pueblo, Rio Grande, Saguache, Summit and Weld, and that 
at the time of its adoption, August 1, 1876, there was but one more, 
San Juan, that at those dates, but ten of the counties, to wit: Arapa- 
hoe, Bent, Boulder, Clear Creek, Elbert, El Paso, Gilpin, Jefferson, 
Las Animas, Pueblo and Weld, had a valuation for assessment, of 
one million or more, and that the floating debt of nearly all of said 
counties, exclusive of the debts contracted for roads, bridges and 
buildings, and in aid of railways was inconsiderable, and was as 
follows : 

Boulder County, . . . . dd. +. Unknown. 

Arapahoe County, ggg. +. None. 

ö 

Clear Creek County, . . . . . . . $29,336 

Conejos County, . . . .. 88.694 12 

Costilla County,. . . . . 9,806 10 

Douglas County, . ..... =... =. None. 

Elbert County, . . .... =... None. 


a 
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And there was also indebtedness of the County of Clear Creek 
$6,000 voted for court house, also of 

County of Gilpin to the amount of $13,050 for bonds given on 
purchase of public buildings and one hundred thousand railroad 
aid bonds of same county; also two hundred thousand of railway 
aid bonds issued by Boulder Connty. 

Also, railway aid bonds to the amount of one hundred and thirty- 
three thousand, issued by Jefferson County. 

Also, four hundred and fifty thousand of railway aid bonds issued 
by Pueblo County. 

Also, eight hundred thousand railway aid bonds issued by Arap- 
ahoe County, and fifty thousand dollars issued for jail. 

Also, fifteen thousand dollars road bonds of El Paso County for 
roads and bridges, making an aggregate of seventeen hundred and 
sixty-seven thousand and fifty dollars in bonds issued by six out of 
the twenty-five counties in bonds, while all the floating indebted- 
ness existing by way of warrants in all the counties did not exceed 

one hundred and seventy thousand dollars. 
70 This plaintiſt further replying says that some time in 
May, 1880, there occurred in the County of Lake a 
labor strike, accompanied with acts ot violence and turbulent 
meetings, threatening destruction to property, and death to 
rsons, which said strike and disorder lasted from May 13th to 
une 19th, and was finally put down and suppressed only by the 
action of the State government, which said riot and disturbance made 
it necessarv not only to employ troops, but a great many extra 
deputy sherifis and other officers, which necessarily increased 
the necessary expenses of the county to an enormous amount, and 
that such expense on account of the number of inhabitants, 23,000, 
was greatly disproportionate to the amount of assessment of the 
previous year, $3,478,000, which expense continued for a long time 
and to such an extent that on the day of September, 1881, 
the total amounts of warrants of said county, — outstanding 
and unpaid, amounted to five hundred thousand dollars; and that 
at that date in accordance with an act of the legislature assembly 
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of the State of Colorado, entitled “An Act to enable the several 
counties of the State to fund their floating debts,” approved Febru- 
ary 21st, 1881, the said Board of County Commissioners of said 
County of Lake, did upon the petition of fifty electors of said county, 
submit to the qualified electors of said county, a notice requesting 
the holders of county warrants to submit a statement of the amount 
of said warrants, they would exchange at par for the bonds of the 
said county, and that thereupon such proceedings were had, that at 
the next general election, to wit: in November, 1881, the question 
of exchanging five hundred thousand dollars of the said indebted- 
ness of the county, existing in the shape of county warrants for a 
like sum in the bonds of said county, was submitted to the qualified 
electors of said county, all and every of the said proceedings prece- 
dent thereto having been fully, and finally complied with, 
71 and thereupon the votes so cast having been canvassed, the 
said Board did afterwards declare the proposition carried, and 
did decide and adjudge that said amount of five hundred thousand 
dollars was a valid indebtedness, and should be exchanged for the 
bonds of the said county, at the option of the holders thereof, and 
thereupon the said warrants to the amaunt of five hundred thousand 
were exchanged for bonds of a like amount of the said county, and 
the said warrants cancelled; and that all of these proceedings in 
exchanging such warrants for bonds were spread upon the records 
of the said county. And thereupon and from that time, to wit: 
from the 2d day of January, 1882, the said Board of County Com- 
missioners and each and every officer of said county, or person 
transacting business with or doing work for the county proceeded 
to do business, without any reference to the limitation of the said 
section us now by the said defendant construed, and the said Board 
of County Commissioners did from hence forward, as before that 
time, audit, allow and settle claims against the said county, and 
order the issue of warrants therefor, although they well knew that 
at the date of issuing said bonds, the amount of said indebtedness 
by outstanding warrants, had reached and exceeded the amount 
that is now claimed by it, it was limited to by said constitutional 
provision; that from thenceforward and for a period of more than 
five years. they continued thus to audit, allow, and settle such claims 
and order the issue of the warrants of the said county therefor, keep- 
ing a record of their doings and orders, in the proper books of the 
said county, and did among others audit, settle and allow their own 
accounts, that is the fees of the members of the said Board, for the 
fees allowed them by law as well as all other fees and salaries of 
others, as fixed by law; that during all the time, in fact from 1876, 
the said warrants were from time to time presented by the holders 
thereof to the treasurer for payment, and by him endorsed as by 
law provided, which endorsement was in words following: 
72 “No funds, this warrant draws interest from this date at 
the rate of ten per cent. per annum,” which said endorsement 
was duly signed by the treasurer of said county, and the said war- 
rants were also by the said treasurer duly registered according to 
law, as though valid, and during all that time to wit: From 1876 
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And there was also indebtedness of the County of Clear Creek 
$6,000 voted for court house, also of 

County of Gilpin to the amount of $13,050 for bonds given on 
purchase of public buildings and one hundred thousand railroad 
aid bonds of same county; also two hundred thousand of railway 
aid bonds issued by Boulder Connty. 

Also, railway aid bonds to the amount of one hundred and thirty- 
three thousand, issued by Jefferson County. 

Also, four hundred and fifty thousand of railway aid bonds issued 
by Pueblo County. 

Also, eight hundred thousand railway aid bonds issued by Arap- 
ahoe County, and fifty thousand dollars issued for jail. 

Also, fifteen thousand dollars road bonds of El Paso ( ‘ounty for 
roads and bridges, making an aggregate of seventeen hundred and 


sixty-seven thousand and fifty dollars in bonds issued by six out of 


the twenty-five counties in bonds, while all the floating indebted- 
ness existing by way of warrants in all the counties did not exceed 
one hundred and seventy thousand dollars. 

70 This plaintift further replying says that some time in 
May, 1880, there occurred in the County of Lake a 

labor strike, accompanied with acts ot violence and turbulent 
meetings, threatening destruction to property, and death to 
rsons, which said strike and disorder lasted from May 13th to 
une 19th, and was finally put down and suppressed only by the 
action of the State government, which said riot and disturbance made 
it necessarv not only to employ troops, but a great many extra 
deputy sheriffs and other officers, which necessarily increased 
the necessary expenses of the county to an enormous amount, and 
that such expense on account of the number of inhabitants, 23,000, 
was greatly disproportionate to the amount of assessment of the 
previous year, $3,478,000, which expense continued for a long time 
and to such an extent that on the day of September, 1881, 
the total amounts of warrants of said county, issued, outstanding 
and unpaid, amounted to five hundred thousand dollars; and that 
at that date in accordance with an act of the legislature assembly 
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of the State of Colorado, entitled “An Act to enable the several 
counties of the State to fund their floating debts,” approved Febru- 
ary 21st, 1881, the said Board of County Commissioners of said 
County of Lake, did upon the petition of fifty electors of said county, 
submit to the qualified electors of said county, a notice requesting 
the holders of county warrants to submit a statement of the amount 
of said warrants, they would exchange at par for the bonds of the 
said county, and that thereupon such proceedings were had, that at 
the next general election, to wit: in November, 1881, the question 
of exchanging five hundred thousand dollars of the said indebted- 
ness of the county, existing in the shape of county warrants for a 
like sum in the bonds of said county, was submitted to the qualified 
electors of said county, all and every of the said proceedings prece- 
dent thereto having been fully, and finally complied with, 
71 and thereupon the votes so cast having been canvassed, the 
suid Board did afterwards declare the proposition carried, and 
did decide and adjudge that said amount of five hundred thousand 
dollars was a valid indebtedness, and should be exchanged for the 
bonds of the said county, at the option of the holders thereof, and 
thereupon the said warrants to the amaunt of five hundred thousand 
were exchanged for bonds of a like amount of the said county, and 
the said warrants cancelled; and that all of these proceedings in 
exchanging such warrants for bonds were spread upon the records 
of the said county. And thereupon and from that time, to wit: 
from the 2d day of January, 1882, the said Board of County Com- 
missioners and each and every officer of said county, or person 
transacting business with or doing work for the county proceeded 
to do business, without any reference to the limitation of the said 
section as now by the said defendant construed, and the said Board 
of County Commissioners did from hence forward, as before that 
time, audit, allow and settle claims against the said county, and 
order the issue of warrants therefor, although they well knew that 
at the date of issuing said bonds, the amount of said indebtedness 
by outstanding warrants, had reached and exceeded the amount 
that is now claimed by it, it was limited to by said constitutional 
provision; that from thenceforward and for a period of more than 
five years, they continued thus to audit, allow, and settle such claims 
and order the issue of the warrants of the said county therefor, keep- 
ing a record of their doings and orders, in the proper books of the 
said county, and did among others audit, settle and allow their own 
accounts, that is the fees of the members of the said Board, for the 
fees allowed them by law as well as all other fees and salaries of 
others, as fixed by law; that during all the time, in fact from 1876, 
the said warrants were from time to time presented by the holders 
thereof to the treasurer for payment,.and by him endorsed as by 
law provided, which endorsement was in words following : 
72 “No funds, this warrant draws interest from this date at 
the rate of ten per cent. per annum,” which said endorsement 
was duly signed by the treasurer of said county, and the said war- 
rants were also by the said treasurer duly registered according to 
law, as though valid, and during all that time to wit: From 1876 
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to 1886 the said warrants were at all times received by the said 
treasurer of the said County of Lake, in payment of county taxes, 
whenever presented by persons owing taxes in said county, up till 
about the Ist of October, 1885, when for the first time, the treasurer 
of said county refused to receive any warrants in payment of county 
taxes, but this plaintiff avers, that his refusal at that time, and from 
that time up to about the first of January, 1887, was put, not upon 
the invalidity of any such warrants, but on account of and for the 
reason that, by an act of the Legislative Assembly of the State of 
Colorado, entitled, An act to provide forthe payment of county and 
road taxes in cash,” Approved April 7th, 1885, and no objection or 
refusal on the part of the said treasurer or any officer of said county 
was ever put upon the ground of any invalidity growing out of 
their being in excess of the constitutional limit, until after the Su- 
preme Court of the State had decided that the law of 1885 did not 


apply to warrants issued prior to July 7th, 1885. 


The plaintiff further shows that what is above alleged as to the 
action of the Board of said Lake County, as to settling, auditing and 
allowing accounts against the county and issuing county warrants 
therefor, and as to the action of the county treasurer in endorsing 
such warrants when presented, and in receiving such warrants in 
payment of county and road taxes, without raising any objection, on 
account of any invalidity arising out of the constitutional provision, 
is also true of every county in the State, in which the indebtedness 

of the county has reached the amount claimed as limited, and 
73 as this plaintiff is informed and believes, the validity of such 

warrants has not been denied by a refusal to pay or to receive 
them in payment of taxes, up to this time, by any of the counties 
of the State, except Lake, Gunnison, Chaflee, Custer, and Rio Grande 
counties, all the other counties adhering to the construction of the 
law heretofore put upon it by them. 

The plaintiff further shows that he is informed and believes that 
from one-half to three-fourths of all the county taxes of the several 
counties of the State, have been paid from 1876 to January Ist, 1886, 
in county warrants; the greater part of which has been paid in the 
counties where the warrants are in excess of what is claimed as the 
limitation, in warrants, which if so limited, were illegal and invalid. 

This plaintift further shows that, a construction has also been put 
by several of the counties, and by all of the counties which have 
been called to act in any case where construction was necessary, 
upon said section, in this to wit: In issuing bonds and contracting 
a debt “by loan” within the intent of said section for roads, bridges, 
and public buildings, upon their valuation, applying the limitation 
to these purposes alone: As follows Boulder on valuation of 83, 
513,535. Issued court house bonds April 1st, 1882, $42,000. The 
extreme limit of the construction contended for, now, by defendant, 
being $42,162. Chaffee county, on valuation of 81,649,992. Court 
house bonds Dec. Ist, $20,000. Extreme limit, $19,800. Fremont 
county court house bonds on valuation of $1,697,005. Dec. 20th, 
1880, $20,000. Extreme limit, $20,364. Lake county valuation, 
$11,126,174. Court house bonds, July 31st, 1880, $50,000. Extreme 
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limit, $66,757. La Plata, valuation, $2,162,000. Issued $25,000 
bonds, April Ist, 1883. Extreme limit, $25,944. Mesa county val- 
uation, 81, 242,000, issued $14,900 bonds Dec. Ist, 1885. Extreme 
limit, $14,904. No other counties issued bonds since the adoption 
of the constitution except Gunnison county, $20000. Issued prior 
to time where its valuation reached one million. 
74 This plaintiff further avers that at the time, when the said 
issuance of said court house bonds of $50,000 was voted upon, 
to wit, October 7th, 1879, and at the date of the issuance of said 
bonds, July 31st, 1880, the said County of Lake was indebted, by 
warrants of said county outstanding and unpaid, in a sum exceeding 
seventy thousand dollars, none of the said $50,000 being used to 
take up or pay such warrants. 

This plaintiff further shows that the County of Gunnison, in said 
State, contained in 1877 a population of a few hundred only, which, 
by the year 1881, had increased to upwards of 8,000; that, on the 
7th day of November, 1882, at the general election for said year, a 
majority of the voters of said county voted to exchange the valid 
floating indebtedness of said county at par for an equal amount of 
the bonds of the said county, to the sum of three hundred thousand 
dollars, which said election was held, and the question submitted, 
under said act of February 21st, 1881, providing for funding the 
floating indebtedness of the counties, and above referred to, and all 
acts done relating thereto were in fuli, perfect and complete compli- 
ance with the terms of said law; that in pursuance of said vote, the 
said Board of County Commissioners of said county did issue its 
bonds, and did exchange them at par for warrants before that time 
outstanding and unpaid, to the amount of two hundred thousand 
dollars or more, and that at that date the amount of such warrants 
wus at least four times the amount that could be legally issued, on 
the construction of said section 6, now contended for by defendant, 
and thereupon the said warrants having been cancelled and ex- 
changed fcr bonds, the said Board of County Commissioners pro- 
ceeded to audit, allow and settle accounts against the county, and 
issue warrants therefor, and henceforth, and ever since, until some- 

time in December, 1886, continued to issue such warrants 
75 without reference to the limitation of the said section, and far 

in excess of the limitation as now contended for by defend- 
ant, exclusive of the $20,000 bonds issued before the county reached 
the valuation of a million, and exclusive of said funding bonds 
above mentioned. 

And this plaintiff, further answering, says that on the 19th day of 
May, 1883, one John Fitzgerald began a suit in this Court against 
said defendant, on the warrants of said County of Lake, several 
hundred in number, and being of various dates between October 
3d, 1881, and January 1st, 1882, in which, by an order of the said 
defendant, entered of record, one Daniel E. Parks, then, and now 
the county attorney of Lake county, was empowered to appear and 
defend, and the said attorney thereupon appeared and filed the 
answer of the said defendants, making separate defenses, denying 
the execution of the warrants, the ownership, etc., also denying in 
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general terms that defendant was indebted to plaintiff, and, lastly, 
that many of the warrants had been inflated, or given for a larger 
sum than was really due, but nowhere in any manner setting up, or in 
any way alluding to thé alleged constitutional limitation, and after- 
wards the said parties to said suit, by stipulation duly signed by the 
said defendauts’ attorney, and with full knowledge thereof, and with 
assent of the said defendants, it was stipulated that the sum of 
$677.72 should be deducted in small amounts from some warrants, 
and that plaintiff should have judgment for the sum of $15,766.83, 
which stipulation and judgment entered therein bears date May 
16th, 1884, which said judgment has never been appealed from, or 
in any manner objected to, and has been, as plaintiff is informed 
and believes, partially paid by defendant, but still remains unsatis- 
fied of record; that, on the 23d day of September, 1883, one Lucian 
Baker also begun in this Court a suit against said defendant on 
county warrants of Lake County, on warrants bearing various dates, 
from November, 1881, up to some time before the filing of 

76 said complaint, to which the said defendant appeared by its 
attorney, one D. J. Haynes, and the answer of defendant was 
therein filed, denying the execution and ownership of the warrants 
and denying the indebtedness in general terms, and setting up that 
said warrants were inflated, but not alluding to any constitutional 
provision whatever, and afterwards a stipulation was filed by the 
said parties stipulating that certain warrants might be withdrawn 
by plaintiff, and judgmeat entered on the balance for the amount 
of such warrants and interest in the sum of $15,982.70, which judg- 
ment was entered in this Court November 12th, 1883, and still 
stands of record herein and not in any manner appealed from or 
assailed by said defendant; that on the 11th day of February, 1885, 
one Henry D. Winters began a suit in this Court against said de- 
fendant on several hundred warrants, of said County of Lake, bear- 
ing date at different times between February 2d, 1880, and January 
17th, 1883. That afterwards, on the 19th day of May, 1884, this 
plaintiff having become the owner of all the warrants in said suit 
sued on, applied to this Court, and was thereupon substituted as the 
plaintiff in said suit in lieu of the said Winters, and thereupon the 
said defendant, appearing by its attorney, Daniel E. Parks, the said 
Parks, with full knowledge of the said defendant and of the said Parks 
of all the facts in the case, and knowing full well that at the time the 
extreme limit of its power to incur debt, as now contended for by 
defendant, had long before that time, and before the issue of the 
warrants in suit, been reached, und that the amount named in such 
stipulation was in and of itself alone, beyond and in excess of the 
limit now contended for by defendant, stipulated with plaintiff, who 
was then and is now relying on the same construction as the said 
defendant was then acting upon, to wit: that the constitutional lim- 
itation did not apply to debts of the character of said warrants, by 
which stipulation it was agreed that certain warrants num- 

77 bered in said complaint as number from 1 to 41, and both 
inclusive, and numbers 350 and 351 should be withdrawn 

and dismissed from said complaint, and that there was then due and 
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owing on the remaining orders the sum of $42,883, and that judg- 
ment should be entered therefor, and judgment was thereupon en- 
tered for said sum, May 12th, 1885; which said judgment remains 
unreversed and unassailed, and has never been satisfied or dis- 
charged, and that at no time or place in said suit, did the defendant 
claim anything under section 6, article XI of the constitution, nor 
had this plaintiff any reason whatever to suppose that it wouid ever 
contend for any such construction as now contended for; that in 
June, 1884, one Ransom Chase recovered a judgment in this Court 
in the sum of $1,441.13 for certain coupons for interest falling due 
Jan’y Ist, 1884, on certain of the said funding bonds of the said 
County of Lake above referred to, upon which said judgment it has 
since paid, to wit: Feb’y 7th, 1885, the sum of $1,529; nu defense 
of any kind having been made by the said defendants. 

This plaintiff further says that from the 3lst day of July, 1880, 
up to January, 1886, the said defendant paid the interest on its said 
$50,000 in bonds issued for the purpose of erecting a court house, 
as above set forth, although it was well known that the outstanding 
unpaid warrant indebtedness of said county was greatly in excess 
ot the amount it could have issued for any or all purposes if the 
limitation now contended for by it did apply to such debts, but that 
since Jan’y, 1886, the said defendant has, as plaintiff is informed 
und believes, refused to pay interest on said bonds, because, as it 
now asserts, the limit fixed by Article XI, section 6, had been reached 
and passed before the issuing of said bonds. 

This plaintiff shows that on the 21st day of October, 1884, 
78 one Peter Becker recovered a judgment against said defend- 
ant, largely for sheriff’s fees, due from said county, in the 
district court of Lake county, in the sum of $18,570; that on the 
17th day of October, 1885, Dennis Sullivan and Charles Hall also 
recovered a judgment against said defendant in the same court for 
the sum of $4,000, neither of which judgments were ever appealed 
from or in any manner assailed, nor was any defense of constita- 
tional limitation set up, or alleged by it. . 

Plaintiff further says that some time in the summer of 1886, one 
Daniel E. Parks, county attorney of said county, presented his bill 
for services rendered to said board of said county, which said bill 
was audited and allowed at the sum of five thousand dollars, and 
thereupon a suit was instituted in the district court of Lake county 
against said defendant for said amount, and a judgment was duly 
entered therein against said county, on said account, and a warrant 
issued thereto in the sum of five thousand dollars, the said defend- 
ant making no defense whatever to said judgment. 

This plaintiff further says that all of the indebtedness on which 
said last mentioned judgments were rendered was incurred subse- 
quent. to the date of the warrants sued on in this case, and where the 
indebtedness was largely in excess of the limitation as now con- 
tended for by defendant; and further, he avers that the indebted- 
ness on which the said judgment of Daniel E. Parks was given for 
services rendered during the years 1885 and 1886, and when the 
said indebtedness of the said county consisted of the funding bonds 
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above mentioned, the court house bonds also mentioned, and out- 
standing warrants to an amount exceeding twice what it could be 
if the limitation now contended for by defendant is held to apply; 
that on the 14th day of May, 1885, a judgment was also rendered 
against said defendant in the district court of Chaffee county for 

the sum of $13,670.31, on warrants of said defendant, to 
79 which suit defendant made no defense; all of which last men- 

tioned judgments are still existing and unassailed by the de- 
fendant, though the greater part of all these judgments has been 
paid by defendant, but are not yet discharged or cancelled; that on 
the 15th day of May, 1883, one James H. Morris recovered a judg- 
ment in the district court of Arapahoe county in the sum of 829, 
992.20 against said defendant, which said judgment was recovered 
upon warrants of said county issued in 1881 and 1882; also in same 
court on the 13th day of Jan’y, 1886, a judgment was recovered 
against said county in favor of L. H. Eicholtz for the sum of 86, 
514.09, both of which judgments were rendered upon county war- 
rauts bearing date between 1881 and 1885, and all issued at a time 
when the debts already incurred was largely in excess of the lim- 
itation as now contended for by defendant, and no steps have been 
taken to appeal the same, but, on the contrary, twenty-six thousand 
dollars has been paid by the said defendant on the said judgment 
in favor of Morris, and the balance is still unpaid. 

This plaintiff further says, that since the adoption of the consti- 
tution there has also been formed a number of counties, and that 
of all the counties in the State in 1885, numbering forty, thirteen, 
to wit: Archuleta, Costillo, Delta, Dolores, Eagle, Garfield, Grand, 
Hinsdale, Ouray, Routt, San Juan, San Miguel and Summit had 
valuation less than one million, and of the remaining twenty-seven 
counties, eighteen, to wit: Boulder, Chaffee, Clear. Creek, Conejos, 
Custer, Fremont, Gunnison, Huertano, Jefferson, Lake, La Plata, 
Larimer, Las Animas, Mesa, Montrose, Park, Rio Grande and Sa- 
guache had, up that date, contracted debts largely in excess of the 
constitutional limitation, as now contended for by defendant for or- 
dinary expenses, over and above the amounts in several counties, 
of debts contracted for roads, bridges and buildings, and nine coun- 

ties, to wit: Arapahoe, Bent, Douglas, Elbert, El Paso, Gilpin, 
80 Pueblo, Pitkin and Weld had each contracted no debts or, if 

any, much less than prescribed by the said provision, and no 
county had, at any time or place, ever submitted the question of in- 
curring any such floating debt to any vote of the people, although 
the debt so cotracted and outstanding was not only in excess of 
what could be contracted without a vote, but also in excess of what 
could be contracted by aid of such vote, if the limitation contended 
for was applicable thereto. 

And the said plaintiff replying to the said sixth defense says he 
denies that the said action on the said warrants in said sixth defense 
mentioned, did not accrue to him within six years next preceding 
the date of the commencement of this action; and the plaintiff re- 
plying to the said eighth separate defense of the said defendant says, 
that as to whether said warrants in said defense mentioned, were 
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issued in excess of what was actually due, this plaintiff has not 
and cannot obtain sufficient information upon which to found a be- 
lief, but avers that if so, he never had any notice thereof, and for 
the purpose of this action and.to avoid vexation and delay, he sub- 
mits to the statement and offers to take judgment on said warrants 
for the amount named in said defense as the true amount at which 
‘the warrants should have been issued, if issued at all. 

And this plaintiff further replying to said ninth separate defense 
of said defendant, denies that this court has not jurisdiction of this 
cause, but avers that all of said warrants were issued payable to 
bearer, and are due and payable to the said plaintiff without en- 
dorsement or assignment. 

Wherefor plaintiff prays judgment, &c. 


TELLER & ORAHOOD, 
Attorneys for Plaintiff. 
81 Srarz OF CoLoRADo, | .. 
County of Arapahoe, {~~ 


Willard Teller, being first duly sworn, says he is one of the attor- 
neys for the plaintiff in foregoing suit, that said plaintiff is not with- 
in this State. That he has read the foregoing replication, and the 
same is true therein stated except as to matters stated on informa- 
tion and belief, and as to them he believes it to be true. 


WILLARD TELLER. 
STATE AND District oF COLORADO, 8s. 
Subscribed and sworn to before me this twenty-first day of July, 


A. D. 1887. WILLIAM A. WILLARD, 
(Seal.) Clerk District Court of the United States. 
Endorsed. 


2102. U. S. C. C., Dist. of Colo. F. W. Rollins vs. Board of 
County Commissioners of Lake County. Replication. Filed July 
21, 1887, William A. Willard, Clerk. Teller & Orahood, plaintiff's 

attorneys. 
82 And afterwards, and on to wit the 7th day of May, A. D. 
1888, the same being one of the regular juridical days of the 
May term, A. D. 1888, of said court. Present: the Honorable David 
J. Brewer, Circuit judge, the following proceeding was had and en- 
tered of record in said court, and in said cause, to wit: 


Order: Trial and finding for Plaintiff. 
Frank W. RoLLIxS, 


2102 v. 
Tur Boarp or County Commissioners ¶ “oney Demand. 


OF THE County oF LAKE. 


At this day comes the said plaintiff, by Willard Teller, Esq., his 
—— and the said defendant by D. E. Parks, Esq., its attorney, 
also comes. 
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And this cause having heretofore come on to be tried by the 
Court upon an agreed statement of facts, without a jury, pursuant to 
a written stipulation thereto herein filed, and the Court having 
heard the same and the arguments of counsel and taken the matter 
under advisement, and the Court being now sufficiently advised in 
the premises, doth find for the said plaintiff, and assess his damages 
at forty thousand, eight hundred and sixty-three dollars and fifty- 
nine cents ($40,863.59). 

Wherefore, it is considered by the Court, that judgment be en- 
tered herein, in favor of the said plaintiff and against the said de- 
fendant for the said sum of forty thousand eight hundred and sixty- 
three dollars and fifty-nine cents ($40,863.59), and the said plaintiff’s 
costs to be taxed. 

To which finding by the Court, the said defendant in due form 
excepted. 

And thereupon, and on the same day, to wit: the 7th day of May, 
A. D. 1888, judgment was duly entered on the judgment book of 
said court, against the defendant, in said cause, in pursuance of the 
statutes, and rules of Court, to wit: 


83 Judgment. 


FRANK W. Roll IXS, 

2102 v. ö 

THe BOARD or County COMMISSIONERS 
OF THE County OF LAKE, | 


On this 7th day of May, A. D. 1888, the same being one of the 
regular juridical days of the May term, A. D. 1888, of said court. 
There being present the Honorable David J. Brewer, Circuit Judge. 

It is considered by the court, that the said plaintiff do have and 
recover from the said defendant forty thousand eight hundred and 
sixty-three dollars and fifty-nine cents, [$40,863.59] his damages by 
the occasion of the premises in his complaint mentioned in form 
aforesaid, assessed, and his costs by him in this behalf laid out and 
expended to be taxed. 

And afterwards, and on to wit: the 2nd day of July, A. D. 1888, 
the same being one of the regular juridical days of the May term, 
A. D. 1888, of said court; present: the Honorable David J. Brewer, 
Circuit Judge, the following further proceeding was had and en- 
tered of record, in said court and in said cause, as of the 30th day 
of June, A. D. 1888, to wit: 


Order: Motion to Vacate Judgment and Grant New Trial Denied. 


FRANK W. Ro tins, 


2102 v8. 
THE BOARD or County CoMMISSIONERS | Money Demand. 


OF THE CounTY OF LAKE. 


Mone / Demand. 


At this day comes the said plaintiff by Willard Teller, Esq., his 
— and the said defendant by D. E. Parks, Esq., its attorney, 
also comes. 


on 
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And the motion of the said defendant to vacate the judgment 
lately had herein and for a new trial of the issues herein, having 
heretofore come on to be heard and having been submitted to the 
court, and by the court taken under advisement, and the court be- 
ing now sufficiently advised in the premises, it is ordered by the 
court, for good and sufficient reasons to the court appearing, that 
the said motion be denied. 

And thereupon the said defendant excepts to the said order and 

ruling of the court. 
84 And afterwards, and on to wit: the 5th day of July, A. D. 
1888, came again the said defendant, by its attorney afore- 
said, and filed in said court and in said cause its bill of the excep- 
tions reserved by it upon the trial of this cause. And the said bill 
of exceptions is in words and figures as follows, to wit: 


Bill of Exceptions. 
Unirep STaTes OF AMERICA, | 
District of Colorado, j 


In the Circuit Court of the United States, of the 8th Judicial Cir- 
cuit of said United States, held at Denver Colorado, within and 
for said district. 


SS. 


Frank W. Ro.uins, ; 
Plaintiff, 
— No. 2102 
Tue Boarp or County COMMISSIONERS { (OG N 
OF THE CounTY OF LAKE, 
Defendant. | 


Bill of Exceptions. 

Be it remembered that in the term of November, in the year of 
our Lord, one thousand eight hundred and eighty-seven, and on 
to wit: the first day of February, A. D. 1887, came Frank W. Rol- 
lins, plaintiff, by Teller & Orahood, his attorneys, into the said Cir- 

cuit Court, before the judges thereof, and impleaded the 
85 Board of County Commissioners of the County of Lake, Col- 

orado, in a certain plea and complaint in debt upon prom- 
ises; on which the said Frank W. Rollins complained and declared 
against the said Board of County Commissioners of the County of 
Lake as alleged and set forth in the said plaintiff 's complaint made, 
filed and of record in this cause fully appears, to which complaint 
and declaration the said Board of County Commissioners of the 
County of Lake, did on, to wit: the first day of July, A. D. 1887, 
appear in said cause and court by its attorney, Daniel E. Parks, 
Esq., and make and file answer to the allegations of the said com- 
plaint, as alleged and set forth in the said defendant’s answer made, 
filed and of record in this cause, to which answer on the 21st day 
of July, A. D. 1887, the said Frank W. Rollins, plaintiff, did, by 
his attorneys, further appear in said cause and court, and make and 
file in said cause his replication thereto, as alleged and set forth in 
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said plaintiff’s replication, made and filed and of record, in this 
cause fully appears. 

And thereupon issue was joined between the said Frank W. Rol- 
lins, plaiatiff, and the said The Board of County Commissioners of 
the County of Lake, Colorado, defendant. 

And afterwards, to wit: on the 12th day of January, 1888, before 
said Court at the sitting thereof, at the November term, A. D. 1887, 
held at Denver aforesaid, before the Honorable David J. Brewer, 
Circuit Judge of the United States of said Circuit, appointed to hold 
said Court according to the form of the statute in such case made 
and provided the aforesaid issue so joined between said parties afore- 
said came on to be tried by and before said Court and said Judge 
presiding: a jury being expressly waived by the parties to this 
cause, and thereupon the following proceedings were had on such 
trial herein, to wit: the said parties coming by their said attorneys 
respectively, produced, offered is evidence, and submitted to said 

Court on such trial as evidence thereon in this cause a state- 
86 ment, agreement and admission of facts in writing in haec 
verba, to wit: 
THe UNITED Srarzs OF AMERICA, = 
District of Colorado. aes 

In the Circuit Court of the United States held within and for 
said district. 

FranK W. RolLIxs, Plaintiff, | 
v8. 


THe BOARD oF County COMMISSIONERS OF THE | 
County oF LAKE, Defendant. 


It is hereby for the purposes of this action stipulated that the 
facts relating to this action are as follows, to wit: 

That for the fiscal year ending December 31st, 1875, the amount 
of valuation of the several counties and the amount of indebtedness 
for ordinary county purposes, including debts for roacs and bridges, 
was substantially as follows: ä 


County. Valuation. Debt. 
Arapahoe, $12,722,268 None. 
Bent, 2,172,052 None. 
Boulder, 2.744, 130 Unknown. 
Clear Creek, 2,210,328 $29,336 

Conejos, 123,592 8,694 

87 Costilla, 197,274 9,806 

Douglas, 1,138,294 None. 
Elbert, 1,743,508 None. 
El Paso, 3,281,313 10,024. 
Fremont, 1,479,477 9,317. 
Gilpin, 2,200,361 3,371. 
Grand, None. 
Hinsdale, 18,069 None. 


Huerfano, 


630,743 


2,437. 


all 


() 
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Jefferson, 1,990,417 10,191. 
‘La Plata, 68,429 None. 
Larimer, 1,119,600 Unknown. 
Las Animas, 1,468,441 27,150. 
Park, 795,126 7,859. 
Pueblo, 3,868,503 6,576. 
Rio Grande 438,080 14,637. 
Saguache, 704,686 Unknown. 
Summit, 140,759 None. 
Weld, 2,968,654 500. 
Lake (old county), 356,461 Unknown. 
Total, $44,690,933 Total, $139,999. 


Less three counties unknown. 


That at the same time the county of El Paso was indebted $15,000 
in bonds for roads and bridges; Gilpin County, $13,050 for pur- 
chase of public buildings; Clear Creek, $6,000 for public buildings ; 
Arapahoe $50,000 for jail buildjngs; making in all bonds to the 
amount of $15,000 for roads, and sixty-nine thousand and fifty dol- 
lars (869.050) for buildings, and there was at that time not more 
than three (3) counties which owned a court house, and but four (4) 

or five (5) that owned its jail. 


88 The bonds of certain counties in aid of railroads then out- 

standing was as follows: 

— 2 $800,000 

Boulder, 200,000 

Gilpin, 100,000 

Jeflerson, 133,000 

Pueblo, 450,000 
$1,683,000 


And this was substantially the standing of these counties in De- 
cember, 1875, when the Constitutional Convention met. 

The State constitution was adopted by the convention March 14, 
1876, ratified by popular vote July 1, 1876, the State admitted into 
the Union by proclamation August 1, 1876, and the first meeting of 
the State legislature was held on the first Wednesday in November, 
1876. 

Second—That from 1874 to March, 1877, the County of Lake in- 
cluded territory extending from the northwest corner of Park 
County to the west boundary of the State, including what has since 
been organized into the counties of Chaffee, Gunnison, Pitkin, Mesa, 
Montrose and Delta. ‘That in 1877, the west portion was taken off 
and named Gunnison; and February 8, 1879, the present County 
of Lake was carved out of the old County of Lake and called Car- 
bonate County, the remaining portion being left in existence as the 
County of Lake, and on the 10th day of February the name of the 
County of Carbonate was changed to Lake, and the name of Lake 
to Chaffee County. That the assessed value of the original organ- 
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ization known as Lake County in 1876, was $395,361; for 1877, 
$364,511; for 1878, $603,858 ; that the assessed value of the defend- 
ant County of Lake in taxable property was and is as follows, 
viz: 
89 For 1879, $3,672,703 ; for 1880, $11,025,793; for the year 
1881,'$16,423,403, which latter assessment was cut down by 
the judgment and decision of the Supreme Court of the State in 
1882, to the sum of $5,017,000; for the year 1882, $4,241,535; for : 
the vear 1883, 83,906,599; for 1884, $2,896,175; for the year 1885, 
$3,435,703. 

Third—That from the date of the adoption of the State Constitu- 
tion up to July, 1886, the several counties of the State issued their 
warrants as provided by statute, and these warrants were received 
by parties rendering service, etc., and when duly presented to the 
‘lreasurer of the county, in any of the several counties at any time, 
and there were no funds to pay the same they were registered ac- 
cording to law, and any and all such warrants when presented for 
that purpose, were received in payment of county taxes, up to Octo- : 
ber, 1885, and the question of the validity of county warrants on 
account of being in excess of the amount limited by the constitution | 
was made by the defendant County of Lake after that date, and a 
very large portion of the taxes of all the counties has been paid ever 
since 1876 in such warrants; the said warrants were also paid by 
several county treasurers either on presentation, or in the order of f 
registration and no notice was taken or distinction made, as to the . 
umount of warrants issued prior to the date of such warrant, and no ' 
objection was, prior to July, 1886, made by the Board of County 
Commissioners of any county except the defendant County of Lake 
in issuing such warrants, or the Treasurer of the county in receiv- | 
ing them, for taxes or in paying them, that they were in excess of 
any constitutional limitation, except the County of Lake the de- | 
fendant. ö 

Fourth—That in addition to the issuance of county orders and | 
warrants, by which the counties became indebted, the following | 


* 


. 


named counties at the date mentioned and having valuation of the 
— year as stated, issued bonds, for the erection of public 
uidings, roads and bridges; that is to say, so far as concerns the 
detendant Lake County, the issuing was an attempt and the | 

90 bonds were invalid and void as is alleged and claimed by | 
said defendant and their validity is not admitted by this : 
stipulation. 


Term. Valuation. Amount. | | 
Boulder, April, 1882, 3,513,535 42,000 
Chaffee, December, 1882, 1,649,990 20,000 
Fremont, December 20, 1880, 1,697,005 20,000 
Lake, July 31, 1880, 11,126,174 50,000 | 
Mesa, December, 1885, 1,242,000 14,900 : 


That at the time of issuance of these bonds, each and all of these | 
counties had debts, existing by means of warrants to amounts as 
follows: Boulder County, $1,365; Chaffee County, a general county 
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warrant debt of $66,322; road warrants, $7,767; and its ordinary, 
county warrant debt, converted into funding bonds, $75,000 ; total, 
$169,089. Fremont County, general warrants, $14,638; road war- 
rants, 87,779; total, $22,418. Lake County, July Ist, 1880, general 
warrants, $198,394; road warrants, $10,000; total, $208,349; while 
January first, 1882, it had general warrants, $293,063; road war- 
rants, $19,499; total, $312,562. Mesa County, July first, 1885, gen- 
eral warrants, $35,648: road warrants, $3,590; total, $38,239; and 
December 31st, it had 850,138 of general warrants and road war- 
rant debt. 

Fifth—In 1870, the population of Lake County, including the 
territory of the present counties of Chaffee, Pitkin, Gunnison, Mesa, 
and Delta, and also of the counties of Hinsdale, Rio Grande, and 
La Plata, had a population of 522. The county, as it existed in 
1876, was less in territory from what it was in 1870, by the Counties 
of La Plata, Rio Grande and Hinsdale, and its population could 
not have exceeded 1,000 since its vote in July, 1876, was but 228. 
The population of the defendant, County of Lake, as appears 

by census of 1880, taken in June, was 23,563, while the coun- 
91 ties that in 1875-6 formed a part of it had a population of 

14,747, to wit: Chaffee, 6,512; and Gunnison, 8,235, mak- 
ing a total population within the territory of the old County of 
Lake, as it existed at the adoption of the Constitution, of 38,310, as 
against 1,000, as it existed in 1875. By State census of 1885, the 
population of Lake County, defendant, in 1885, was 16,763, and the 
total valuation of its taxable property as assessed was $2,435,703 
dollars. The original territory of the original County of Lake, 
which, as organized and as it existed from 1875 to 1879, and includ- 
ing Gunnison and Chaffee, had a population in 1885 of 27,422, and 
an assessed valuation of taxable yen. of about $7,192,254. 

Sizth—That in September, 1881, defendant Lake County, having 
then a supposed general warrant debt of upwards of $550,000, and 
a supposed bonded debt for the erection of public buildings of 
$50,000, through its Board of Commissioners claiming to act under 
an act of the Legislature of February 21st, 1881, submitted to the 
qualified electors of said county, the question of the issuance of 

500,000 of county bonds at eight per cent. interest, in ex- 
change for outstanding warrants, and such proceedings were 
had, that said county did, on the first day of — 1882, ex- 
change $500,000 of its said bonds for 8500, 000 of warrants face and 
interest, and from that time until 1885 annually paid a portion of the 
interest due on said bonds, and continued to issue county warrants 
as before in payment of the county expenses; and that the out- 
standing warrant debt of the County of Lake amounted at the 
time of the issue of said bonds over and above the warrants ex- 
changed for bonds to the sum of $85,167, and by the limitation 
claimed by defendant under the Constitution of Colorado, on the 
valuation of 1880, the legal debt of said defendant for all purposes 
was $33,077.38.100, and no vote was ever had by the qualified elec- 
tors of said defendant county in respect to incurring any of the 

supposed debts represented by warrants sued upon in this 
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92 action. That prior to Dec. Ist, 1882, Gunnison county hav- 
ing a warrant debt of $169,700 and upwards, and having 
also a debt by bonds, for the erection of a court house, to the 
amount of $20,000, did, through its Board of Commissioners, claim- 
ing to act under the act of February 21st, 1881, fund and exchange 
the said warrants to that amount, and did continue also to issue its 
warrants, the amount of which has been, nearly all the time since 
1882, in excess of the limit now claimed, and up to December, 
1885 amounted to $310,000, exclusive of the bonds spoken of, the 
interest upon the bonds having been paid by the county from 1882 
up to 1885. 
In Chaffee County, from December Ist, 1882, there was a warrant 
debt outstanding of $121,000, and thereafter at an election held for 
that purpose, the county voted to issue $20,000 in court house 


bonds, and $121,000 in funding, the latter in exchange for county 


warrants, and both of said amounts were issued, and the county 
roceeded to issue its county warrants to pay ordinary expenses, as 
fore, and continued to do so up until December 3rd, 1885, at least, 

and from 1882 to 1885 this warrant debt ranged from $60,000 to 

$120,248.00. : 

In April, 1885, the legislature passed an act appropriating $25,000 
in money to build a bridge across Grand river in Mesa County, on 
condition that such appropriation could not be used until Mesa 
County should contribute to such bridge $15,000. The Board of 
Commissioners of Mesa County called an election and in the sum- 
mer of 1885, the county voted bonds to the extent of $14,900. It 
then had a warrant debt of $46,000. Its valuation was $1,242,384, 
and the extreme limit of indebtedness under the constitution, if it 
applied to public buildings, roads and bridges, alone, and did not 
include any warrant debt, was by vote of qualified electors $12 on 
each $1,000 of valuation, viz., $14,908.60, and the county issued 
$14,900 only in bridge bonds, notwithstanding the said warrant 
debt $46,000. 

7. From the adoption of the constitution up to the Ist of 
93 January, 1886, and before any question had been raised, upon 
the question of whether the constitution did or did not limit 
ordinary county indebtedness, the number of counties had increased 
from 25 to 40. Of these 14 had a valuation, for 1885, of less than 
one million, and of the remaining 26, sixteen had considerably 
exceeded the constitutional limit, and ten had not, but these ten 
counties were counties having an aggregate assessment of 872,975, 
374.00, nearly two-thirds of that of the whole state, the whole state 
assessment amounting to $115,420,193.90. 
8. That up to this date, no counties except Lake, Gunnison, 


Chaffee, Custer and Rio Grande have refused to pay warrants or to 


receive them in payment of taxes on the ground of their being in 
excess of the constitutional limit, but all of the other 13 counties 
whose warrants are in excess, are still receiving such warrants in 
payment of taxes and such counties are still paying such warrants. 

9. That on May 19th, 1883, suit was begun in this Court by 
John Fitzgerald vs. Lake County, on warrants bearing date from 
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October 3rd, 1881, to January Ist, 1882, to which suit defendant 
appeared and pleaded, but made no plea or answer that such war- 
rants were void for excess beyond constitutional limit, and after- 
wards by stipulation entered in writing a deduction for inflated 
warrants of $677.72 was made, and judgment entered May 16, 
1884, for $13,766.83, which is now being paid. 

On September 23rd, 1883, a suit was begun in this Court by 
Lucian Baker against said Lake County, on county warrants, bear- 
ing date from 1881 to just prior to the date of suit. The 
defendant appeared and plead, but made no objections as to consti- 
tutional limitation, and afterwards by stipulation filed in the case, 
certain warrants were withdrawn, and judgment for $15,982.70 was 
entered November 12th 1883. 

On February 11th, 1883, one Henry D. Winters began a suit in 
this Court against said Lake County, on county warrants, — 

date from February 2nd, 1880, to January 17th, 1883, an 
94 the defendant appeared and plead, but set up no constitu- 

tional limitation, and, on stipulation afterwards entered, cer- 
tain warrants were withdrawn and dismissed from complaint 
because inflated, and February 19th, 1884, the plaintiff in this suit, 
Frank W. Rollins, having become the owner of the warrants was 
substituted as plaintiff, and judgment was thereupon, on stipulation 
aforesaid, entered May 12th, 1885, for the sum of 842,883, which 
sum was more than 50 per cent. in excess of the amount to which 
the county could under any circumstances have become indebted, 
either with or without a vote under the construction of the consti- 
tution now claimed by the county, which said judgment stands 
unappealed from, and the said. county is now levying from year to 
vear taxes to pay the same. 

In June, 1884, one Ransom J. Chase, recovered a judgment in this 
Court on coupons of the funding bonds for the sum of $1,441, which 
said judgment was paid by defendant February 7th, 1885. 

October 31st, 1884, Peter Becker, Sheriff of Lake County def’t, re- 
covered a judgment on county warrants for $18,750, which is now 
being paid. 

October 17th, 1885, Dennis Sullivan and Charles Hall recovered 
judgment on county warrants for $4,000, both of which were re- 
covered in the District Court of Lake County, and in the summer 
of 1886, one Daniel E. Parks, recovered a judgment by agreement 
of the county for fees as County Attorney for the sum of $5,000, in 
last mentioned Court, and in none of these cases was there any 
claim made that the amount of indebtedness was limited by the 
constitution. 

That on May 13th, 1885, a judgment was recovered against said 
Lake County in the District Court of Chaffee County for the sum of 
$13,670.33, and one in the District Court of Arapahoe County on 
the 15th day of May, 1883, in favor of James H. Morris, for the sum 
of $29,992.20, and one of $6,514.08 in same Court in favor of L. H. 
Eicholtz on the 13th day of January, 1886, all of which were re- 
covered on county warrants, issued between the years 1881 and 

1885, in none of which any constitutional limitation was set 
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95 up, the greater part of which judgments have been paid, 
$26,000 having already been paid on the Morris judgment. 
But the judgment in favor of Chaffee County was had on warrants 
issued to Chaffee County to pay the part of the debt of old Lake 
County existing before the organization of defendant Lake County 
which defendant was liable to pay the assessed valuation of the old 
county being less than $1,000,000. 
9th. In 1877, at the first meeting of the Legislature of the State 
it passed acts providing for audit and allowance of bills and issue 
of county warrants in payment of county indebtedness and pro- 
vided fees or salaries of officers, and also the registration of warrants, 
and that county warrants should be received in payment of county 
taxes, which law continued substantially the same until the first of 
January, A. D. 1887, when Senate Bill 276 became a law on the 
subject, and also passed a Jaw, providing for assessment and coi- 
lection of taxes, and provided for levy of taxes, as follows: “ For 
State, three mills on the dollar. (2) Interest and payment of coun- 
ty bonds, such sum as should be necessary. (3) Ordinary county 
revenue, including the support of the poor, ten mills on the dollar. 
(4) For the support of schools, not less than two or more than five 
mills. (5) For road purposes, not more than five mills. (6) A poll 
tax. Also providing for assessment to be made by June 25th each 
year. Also for equalization of assessment by the Board by the third 
Monday in July and for levy of tax by the Board on the first Mon- 
day in October, or subsequently, Laws of 1877, Sec. 2245 to 2285, 
and this law as to the amount of taxation for county purposes re- 
mains tie same up to this time, except that in 1885 counties were 
authorized to levy, not to exceed five mills for contingencies, and by 
the law of April 28th, 1887, the faw relating to the issuing and pay- 
ment of warrants in order of registration was amended. Laws of 
1887, p. 240. , 
96 In 1877 the legislature also passed an act concerning counties, 
etc., enumerating the powers and duties of each county as to 
building court houses, etc., Laws of 1877, Sees. 428 to 447, and by the 
section 447 providing the Board of County Commissioners “ shall not 
borrow money for the purposes hereinbefore stated without having 
first submitted the question of such loan to the vote of the electors of 
the county, and without a majority of the voters legally qualified to 
vote, and voting on that question, shall have voted therefor;” and 
by Sec. 448 et seq., they provided that “When the County Commis- 
sioners of any county deem it ‘necessary to create an indebtedness 
for the purpose of erecting necessary publie buildings, making and 
repairing roads and bridges, they may, by an order entered of rec- 
ord specifying the amount and object for which the indebtedness is 
to be created, submit the question to a vote,” to the creation of a 
debt under which law the limitations of article 11, section 6, of the 
constitution applies, and sections 449 to 453 of said law relates in 
terms only to such bonds so to be issued. No provision for the 
submission of any question relating to the incurring of any debt 
other than for public buildings, roads and bridges and funding 
bonds in exchange for county warrants has ever been enacted, and no 
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vote has ever been taken in any county in the state as to incurring any in- 
debtedness, except as to such bonds. 

The same act provides that no account shall be allowed by any 
board except upon an itemized account in writing, and sworn to, 
and if an account rejected in whole or in part, appeal may be taken 
to the District Court in and for sich county. The same act also 
provides for the issuance of funding bonds in exchange for warrants, 
issued prior to July Ist, 1876, upon a vote, etc., Sec. 453, et geg.; and 
providing also for the making, publishing, posting and recording a 
semi-annual account of the debt of the county, its rate of interest, 
etc., Sec. 457 (Laws of 1877); also providing for the registration of 

warrants, payment of taxes and exchange of warrants in ex- 
97 cess and giving certificate for balance, Secs. 533 to 543, and 

Secs. 2289 and 2290, Laws of 1877. Providing also for offi- 
cial bonds and _ penalties for failure to discharge duties, see various 
offices, ete.; also providing for fine for refusing to qualify on elec- 
dion or appointment, Sec. 564; also laws providing election of offi- 
cers, and the duties of county officers in relation thereto, section 926, 
et seq.; and also providing for compensation for all judges and clerks 
of election, etc., Sec. 994; also acts providing for fees of all county 
officers, witnesses, jurors, etc., Sec. 1115, et — 

Also by the same Legislature the Board of County Commissioners 
was made a Board of Health with power to employ one or more 
physicians, and to fix the salaries and to regulate all fees and 
charges of every person employed by them as such Board of Health 
and provide for payment thereof, Sec. 2082, et seq. 

lith. By-the constitution of 1876 mines and mining claims were 
exempt from taxation. By act of Legislature of February 18th, 
1879, and by a vote of the electors in 1879 the constitution was 
amended so as to include in the exemption goods to the value of 
$200 to each family, and ditch canals and flumes used for irrigating 
lands, Laws of 1879, p. 31; and the same Legislature, on, the 8th 
day of February, 1879, passed an act for funding county indebted- 
ness in all counties having a floating or warrant debt exceeding 
$5,000 on warrants issued prior to May first, 1879, and leaving it to 
the board to determine the amount of indebtedness at that date, and 
that all issued beyond the amount determined by the board, and 
made a part of the record, should be null and void, Laws of 1879, 
pp. 40 to 45. 

The Legislature of 1881, and on the 21st day of February of that 


eur, passed an act providing that it should be the duty of the 


County Commissioners of any county having a floating indebtedness 

of $10,000, etc., to provide for its funding by vote, etc., upon 
98 a request of the holders of the warrants, and the only limit 

here, as to the time or amount, is what the holders have and 
will exchange of warrants, issued prior to the date of first publica- 
tion of notice, etc. This act also provides for the determination of 
the amount by the County Commissioners, and the making of a 
record of such amount, and Sec. 8 of the act recites that some 
counties have a large floating indebtedness and the cy 
clause was added. Session Laws of 1881, pp. 85 to 90, and the 
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same Legislature, enacted a law requiring County Commissioners to 
execute bonds to the amount of from $10,000 to $25,000, that they 
would faithfully discharge their duties and transact the business of 
the county economically, etc., and providing for suits on such bonds, 
Laws of 1881, p. 96. 

That the same Legislature February 19th, 1883, legalized all ap- 
propriations heretofore made by counties towards the National Min- 
ing and Industrial Exposition, and provided the county board 

might thereafter make such appropriation as they deemed proper, 
Laws of 1881, p. 244. 

In 1885 the Legislature passed an act appropriating $25,000 out 
of state monies to build a bridge over the Grand River, providing, 
however, that it should not be paid until Mesa County contributed 
$15,000, and Mesa County thereupon voted the full amount it could 
vote, $14,900, for roads and bridges by loan, and had at that time a 
warrant debt of $25,000 or more, Laws of 1881, p. 25; and also 
amended the funding law of 1881, p. 232; also an act amending the 
revenue laws and amount of taxes that might be levied, increasing 
the levy for roads from 5 to 10 mills, but leaving the ordinary 
county funds levy as before, at 10 mills, and providing for con- 
tingent levy of five mills to meet unforeseen contingencies, which, 
in the judgment of the board, required such levy, but providing 
that it should not be used to pay salaries or fees, Laws of 1885, p. 
317. 

April 28th, 1887, the legislature passed an act amendatory of the 
chapter concerning county government, providing that no warrant 

payable on demand should thereafter be drawn on the County 
99 Treasurer on the ordinary county revenue fund, unless the 

money to pay was in the treasury, except that the Board might 
anticipate the collection of taxes already levied by drawing on the 
treasury for 80 per cent. of the taxes already levied, and persons 
receiving such warrants shall be held to have accepted the wariant 
as payment in full of the claim for which it was issued, and pro- 
viding that such warrants so drawn on the tax levied should not be 
held to add to the debt of the county, and providing also that the 
amendment should not effect prior lawful warrants, and then refers 
to the holdings of the Supreme Court of Colorado upon warrants, ete. 

These holdings of the Supreme Court were and are as follows: 

Oct. 3d, 1885, an original proceeding was begun in the Supreme 
Court of Colorado in the case of the People ex rel. N. P. Seeley vs. 
David May, Treasurer of Lake County, asking writ of mandamus 
to compel May to receive county warrants issued prior to July 7th, 
1885, in payment of county taxes. Defendant demurred to petition 
November 13th, 1885, and the Court on argument overruled de- 
murrer, and gave an opinion found in the 8th Colo. Reports, 485, 
and 9 Pac. Rep. 34, holding the county warrant set forth in relator’s 
petition for mandamus was in the nature of a contract, and such 
warrant at date of issue being receivable in payment of county 
taxes, its obligation was not and could not be impaired, by the law 
of 1885, which did not act retroactively, but prospectively. Re- 
spondent and defendant David May, Lake County, Treasurer, on 
January 8th, 1886, answered, setting up that the warrant referred to 
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as offered in payment of taxes, was issued at the time when the debt 
of defendant Lake County was in excess of the limitation imposed 
by section six (6) article eleven (11) of the constitution. 

To this answer plaintiff demurred, January 9th, 1886, and this 

demurrer on argument was overruled March 26th, 1886, and 
100 the Court rendered an opinion thereon, found at page 80, 9th 

Colo. Repts. and 10 Pac. Reporter 641. The plaintiff on 
May 28th, 1886, filed replication setting out first, that the warrant 
was valid because not in excess of any limitation of the constitution. 
2d. Because said warrant was drawn during the fiscal year 1883, 
while the income revenue of the county payable for ordinary county 
expenses was ten mills on its valuation for that year, to wit: $42,415.30, 
and the whole of it was applicable to the payment of the expenses 
for that year, and that said amount had not been exhausted when 
the warrant was drawn; and 3d. That by force of the statutes of 
the State at the time of issuance of the warrant, it was the duty of 
the Board to allow the claims of witnesses for the time they had at- 
tended in criminal trials for the people, and allow the accounts for 
such time at fees fixed by law, and that such debt coming due by 
operation of law, was not within the limitation fixed by article 11, 
sec. 6, of the constitution. To this replication defendant demurred, 
and on argument the demurrer was sustained Dec. 24th, 1886, and 
the Court gave an opinion found in 9th. Colo., p. 404 to 415, and 12 
Pac. Rep. 838; petition for rehearing was filed January 8th, 1887, 
which the Court on January 28th, 1887, denied, and on March 10th, 
1887, rendered judgment for respondent. This suit was brought in 
this Court, February 2d, 1887, by service of process on that day on 
the defendant county. 

The complaint sets forth the duty of the board to audit and allow 
accounts and issue warrants. That the accounts were audited and 
allowed and warrants issued, presented for payment and registered, 
and the exhibits allege that all the warrants are for matters that were 
proper subject of charges against the county. The answer denies the 
indebtedness, sets up that it isa corporation only since February 8th, 
1879, and denies that plaintiff is the owner, and then by five sepa- 
rate answers it sets up the limitation of the constitution, and by 

the sixth separate answer it sets up the statute of limitation 
101 to certain warrants by number. 

By the seventh defense, it admits that warrant No. 6,375, 
for $46.50, is valid, and offers judgment, if the court has cognizance 
to take judgment for less than $500. 

8th. Sets up that certain warrants, naming them, have been in- 
flated, and states what the true amount should be. 9th. Sets up 
that warrants were made payable to citizens of the State of Colo- 
rado and that assignees cannot maintain a suit thereon in this 
court, payees not being able so to do. 

The replication denies that any warrant is in excess of constitu- 
tional limitation; admits that no vote was ever had, and answers 
that the warrants were issued for debts due by operation of law in 
carrying on the government of the county, and that all such debts 
were necessarily incurred, and sets up at length the action of the 
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Board of Commissioners of the several counties of the State as well 
as specially of Lake, Gunnison and Chaffee county in bonding debts, 
which were largely in excess, and sets forth that no county before 
defendant county ever raised, at any time, in court the question of 
limitation, and that Lake county did not, until Jan. Sth, 1886, ever 
at any time make answer to any demand on such warrants setting 
up constitutional limitation and showing the differ't judgt’s entered 
ag'st Lake county on similar warrants. It is further stipulated that 
the proceedings of the Const. Convention as shown by the journal 
and relating to the subject of county and municipal indebtedness is 
as follows, viz: 


Com. on Municipal Indebtedness Reports : 


No county or township shall contract any debt by bond or other ev- 
idence of indebtedness, except for the purpose of erecting necessary 
ublic buildings or for making and repairing public roads and 
— and such indebtedness contracted in any one year shall not 
exceed an amount equal to two mills on each dollar of valuation of 
property subject to taxation by such county or township, as the case 
may be,and the aggregate amount of such debt, inclusive 
102 of all unfunded or floating indebtedness of said county or town- 
ship hereafter to be created and existing at the time of the 
creation of such debt, shall not exceed an amount equal to five 
mills on each dollar of said last mentioned valuation, unless where, 
in manner provided by law fixing the rate of interest thereon and 
providing for the levying of a tax not exceeding the rate of three 
mills on each dollar of valuation last mentioned, sufficient to pay 
the annual interest on and extinguish the principal of such debt 
within fifteen and not less than ten years from the creation 
thereof, the question of incurring such debt shall be submitted to 
the qualified electors of such county or township, and two-thirds of 
those voting thereon shall vote in favor of incurring such debt. 

Section 7. Any school district may, for the purpose of erecting 
suitable school buildings, purchasing grounds tierefor or for any 
other school purpose provided bv law, create a debt by bonds, to 
run not exceeding fifteen and not less than ten years, on such terms 
as may be by law prescribed, upon a vote of two-thirds of the qual- 
itied electors. 

No. 8. No city or town shall contract any debt by bond or other 
evidence of indebtedness, except by means of an ordinance first 
legally adopted and providing for levying such a tax, not exceeding 
12 mills on the dollar of valuation, as will be sufficient to pay the 
annual interest and extinguish the principal within fifteen years 
and not less than ten; it then provides for elections and limits the 
aggregate amount of debt so created to three per cent. on valuation. 


Committee of the Whole Report. 


244-6. Section 6. No county or township shall contract any 
debt by bond or other evidence of indebtedness, except for the pur- 
pose of erecting necessary public buildings or making and repair- 
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ing of public roads and bridges, canals, water ditches, or other 
means of supplying such county or township with water for public 

use, and such indebtedness contracted in any one year shall 
103 not exceed an amount equal to two mills on each dollar of val- 

uation of property subject to taxation by such county or 
township, as the case may be, and the aggregate amount of such 
debt, inclusive of all unfunded floating indebtedness of such county 
or township hereafter created and existing at the time of the crea- 
tion of such debt, shall not exceed an amount equal to four mills 
of each dollar of said last mentioned valuation, unless when in 
manner provided by law fixing’ the rate of interest thereon and 


providing for the levying of a tax not exceeding three mills on 


each dollar sufficient to pay the annual interest on and extinguish 
the principal of such debt within fifteen years and not less than ten 
years from the creation thoreof, the question of incurring such debt 
shall be submitted to the qualified electors of such county, and two- 
thirds of those voting thereon shall vote in favor of incurring such 
debt. 

School directors, for the purpose of purchasing or erecting school 
houses, may create a debt by bond. 

8. No city or town shall contract a dept by loan in any form or 
by contract for public improvements, except by an ordinance first 
legally adopted, and the funds are to be applied to the purpose in 
such ordinance specified, but the aggregate of the debt so created 
shall not exceed three mills on the valuation, ete. 

No county or township shall contract any debt by bond or other 
evidence of indebtedness, except for the purpose of erecting neces- 
sary public buildings, or for the making and repairing public roads 
and bridges, canals, water ditches, or other means of supplying such 
county or township with water for public uses, and such indebted- 
ness contracted in any one year shall not exceed an amount equal 
to two mills on each dollar of valuation of property subject to tax- 
ation by such county or township, as the case may be, and the ag- 
gregate amount of such debt, inclusive of all unfunded or floating 
indebtedness of such county or township hereafter created or exist- 
ing at the time of the creation of such debt, shall exceed an amount 

equal to four mills on each dollar of said last mentioned val- 
104 uation, unless when in manner provided by law, fixing the 

rate of interest thereon and providing for the levying of a 
tax, not exceeding the rate of three mills on each dollar of valua- 
tion last mentioned, sufficient to pay the annual interest on and 
extinguish the principal of such debt within fifteen and not less 
than ten years from the creation thereof, the question of incurring 
such debt shall be submitted to the qualified electors of such county 
or township, and two-thirds of those voting thereon shall vote in 
favor of incurring such debt. 

P. 242a. The committee of the whole report. 

P. 245, Sec. 7. Any school district may for the purpose of erect- 
ing suitable school buildings, purchasing grounds therefor or for any 
other school purpose provided by law, create a debt by bonds to run 
not exceeding fifteen, nor less than ten years, on such terms as 
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may be by law prescribed upon a vote of a majority of the qualified 
electors who are taxpayers of such district, voting therefor in man- 
ner prescribed by law. 

Sec. 8. No city or town shall contract any debt by loan in any 
form or by contract of public improvements, eXcept by meaus of an 
ordinance first legally adopted and irrepealable until the indebted- 
ness therein provided for shall have been fully paid and discharged, 
specifying the purposes for which the funds to be raised thereby 
shall be applied . 1 ’ 

P. 244. Et seq supra. 

P. 352. The committee on State, county and municipal indebted- 
ness to whom certain sections had been recommitted, reported. 

Sec. a * * * * * * * * * 

Counties in which such valuation shall be more than one million 
of dollars —fi ve mills on each dollar thereof—and in counties in 
which such valuation shall be less than one million of dollars —— 
cents on each dollar thereof. 

And the aggregate amount of such indebtedness contracted by 
any county inclusive of all unfunded or floating indebtedness there- 
of, hereafter created and then existing shall not at any time exceed 

twice the amount above limited in the case of such county, 
105 unless when in a manner provided by law fixing the rate of 

interest thereon and providing for the levying of a tax not 
exceeding —— mills on each dollar of said valuation sufficient to 
pay the interest on and extinguish the principal of such debt with- 
in fifteen and not less than ten years from the creation thereof, the 
question of incurring such debt shall be submitted to the qualitied 
electors of such county and of those voting thereon shall vote in 
favor of incurring such debt. 

Sec. 8. No school district shall contract any debt by loan in any 
form except for the purpose of erecting and finishing suitable school 
buildings for such district, purchasing suitable grounds therefor, un- 
less upon a proposition for that purpose submitted as may be pro- 
vided by law to the votes of the qualified electors of such district 
who shall be taxpayers therein a majority of those voting thereon 
shall vote in favor of incurring such debt. 

Sec. 9. No city or town shall contract any debt by loan in any 
form except by means of an ordinance first legally adopted and 
which shall be irrepealable until the indebedness therein shall have 
been fully paid and discharged specifying the purpose to which the 
funds so to be raised thereby shall be applied 1 we ing ° 

Received, ordered printed, and Jaid upon the table for future con- 
sideration. 

P. 372. Committee of the whole report. 


Sec. 8. No debt by loan in any form ahall be contracted by any 


school district for the purpose of erecting and furnishing school 
buildings for such district or purchasing grounds therefor unless 
the proposition to create such debt shall first be submitted * * 


Sec. 9. No city or town shall contract any debt by loan in any 


form Ä by means of an ordinance first legally adopted and 
which shall be irrepealable until * * * 
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P. 275. Sec. 7. No county shall contract any debt by bond 

or other evidence of indebtedness except for the purpose of 

106 ereeting necessary public buildings or making or repairing 

of public roads and bridges and for supplying such county 

or township with water for public use and such indebtedness con- 

tracted during any one year by any county shall not exceed the 
rates following, to wit: ° . ° ) 

And the aggregate amount of such indebtedness contracted by 
any county, inclusive of all unfunded or floating indebtedness 
thereof hereafter created, and then existing, shall not at any time 
exceed twice the amount above limited in the case of such county, 
unless when in manner provided by law fixing the rate of interest 
thereon, and providing for the levying of a tax not exceeding —— 
mills on each dollar of valuation sufficient to pay the interest on 
and extinguish the principal of such debt within fifteen, and not 
less than ten years from the creation thereof, the question of incur- 
ring such debt shall be submitted to the qualified electors of such 
county, and of those voting thereon shall vote in favor of incurring 
such debt. 

P. 479. The committee of the whole convention report section 7 
(which is now section 6) as follows: 

Section 7. No county shall contract any debt by loan in any form 
except for the purpose of erecting necessary public buildings. makin 
or repairing of public roads and bridges, and for supplying suc 
county with water for public use, and such indebtedness contracted 
in any one year shall not exceed the rates upon the taxable property 
in such county, following, to wit: 

Counties in which the assessed valuation of taxable property shall 
exceed five million of dollars, one dollar and fifty cents on each 
thousand dollars thereof. 

Counties in which such valuation shall be less than five millions 
of dollars, three dollars on each thousand dollars thereof. 

And the aggregate amount of indebtedness of any county 
107 ſor all purposes, exclusive of debts contracted before the 
adoption of this constitution, shall not at any time exceed 
twice the amount above herein limited in case of such county, unless 
when in manner provided by law the question of incurring such 
debt shall be submitted to a vote of the qualified electors of such 
county, who, in the year last preceding such election, shall have 
paid a tax upon property assessed to them in such county, and a 
majority of those voting thereon shall vote in favor of incurring 
such debt, but the bonds, if any be issued for payment thereof, shall 
not run less than ten years, and the aggregate of such debt so con- 
tracted shall not at any time exceed twice the rate upon said valua- 
tion last herein provided for. 

P. 558. On motion of Mr. Kennedy: 

The convention concurred in the amendments to section 6, reported 
by the committee of the whole, viz., to insert after the word county, 
in the ninth line, the words “for all purposes;” also to insert after 
the word shall,“ in the eleventh line, the words at a general elec- 
tion;” also to strike out the words at a general election, in the 
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twelfth line, and insert in lieu the words “who, in the year last pre- 
ceding such election, shall have paid a tax upon property asssessed 
to them in such county.” 

Also to strike out of the thirteenth and fourteenth lines the words 
“more than fifteen,” and to add to the section the words “and the 
aggregate amount of such debt so contracted shall not at any time 
exceed twice the rate upon said valuation last herein provided for.” 

Mr. Webster moved to amend section 6, by inserting the word 
“such ” before the word “ indebtedness,” in the ninth line. 

P. 562. The convention concurred in the motion of Mr. Webster 
to amend section 6, by inserting the word “such” before the word 
“ indebtedness,” in the ninth line. 

P. 563. Mr. Bromwell moved to reconsider the vote by which the 

amendment offered by Mr. Webster to insert the word “such ” 
108 was inserted before the word “indebtedness,” in the ninth 

line, was concurred in by the convention, which was also 
agreed to. 

Convention concurred in amendment to section 6 by adding 
thereto the words “provided that this section shall not apply to 
counties having a valuation of less than one million dollars.” 

P. 564. The convention adopted section 6 as reported by the 
committee of the whole as amended. 

So the convention adopted the article on state, county and mu- 
nicipal indebtedness in words following : | 

Section 6. No county shall contract any debt by loan in any 
form except for the purpose of erecting necessary public buildings, 
making or repairing of public roads and bridges, and such indeb- 
tedness contracted in any one year shall not exceed the rates upon 
the taxable property in such county following, to wit: counties in 
which the assessed valuation of taxable property shall exceed five 
millions of dollars, one dollar and fifty cents on each thousand dol- 
lars thereof. 

Counties in which such valuation shall be less than five millions 
of dollars, three dollars on each thousand dollars thereof. And the 
aggregate amount of indebtedness of any county for all purposes 
exclusive of debts contracted before the adoption of this constitution 
shall not at any time exceed twice the amount above herein limited 
in case of such county, unless when in manner provided by law the 
question of incurring such debt shall at a general election be sub- 
mitted to the vote of the qualified electors of such county who in the 
year last preceding such election shall have paid a tax upon pro- 
perty assessed to them in such county and a majority of those voting 
thereon shall vote in tavor of incurring such debt, but the bonds, if 
any be issued for payment thereof shall not run less than ten years 
and the aggregate amount of such debt so contracted shall not at 

any time exceed twice the rate upon said valuation last here- 
109 in provided for, provided that this section shall not apply to 
counties having a valuation of less than one million dollars. 

Sec. 7. No debt by loan in any form shall be contracted by any 
school district for the purpose of erecting and furnishing school 
buildings for such district or purchasing grounds therefor, unless the 
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proposition to create such debt shall first be submitted to the quali- 
fied electors of the district who shall have paid a school tax thereon 
in the year next preceding such election. 2 1 10 1 

Sec. 8. No eity or town shall contract any debt by loan in an 
form except by means of an ordinance first legally adopted and whic 
shall be irrepealable until the indebtedness thereon * * 8 

Ordered engrossed, and referred to committee on revision and ad- 
justment. 

Sub paging 28. The committee on revision report 

Sec. 6. Same as now, except the word “such” is inserted before 
“ indebtedness.” 

Sec. 7. No debt by loan in any form shall be contracted by any 
school district for the purpose of erecting and furnishing school 
buildings or purchasing grounds. 0 ° ° ° * ° 

Sec. 8. No city or town shall contract any debt by loan in any 
form except by means of an ordinance, which shall be irrepealable 
until * * * * * * * * * * * 

Sub P. 83. Sees 1-9 inclusive as revised by the committee ap- 
proved by convention. 

Article on state and county and municipal indebtedness approved 
by convention as follows: j 

Sub. P. 85. Sec. 6. Same as now, except the word “such” was 
inserted before the word“ indebtedness.” -: 

Secs. 7 and 8. Same as now. ; 

Subject paging 146. Mr. Webster offered the following res- 

110 = olution which on his own motion was adopted, and the secre- 

tary was instructed to furnish the committee on revisions and 
adjustments with a certified copy thereof, viz: 

Resolved, That the committee cn revision and adjustments be and 
are hereby instructed to strike out the word “such,” in the ninth 
line of section 6, of the article on State, County and Municipal in- 
debtedness. 

Sub. P. 159-60. Committee on revision and adjustment reported 
“in the article concerning State, County and Municipal indebted- 
ness, strike out the word ‘such,’ in line 9 of section 6 thereof, accord- 
ing to the printed copy of the former report of the committee.” 

Concurred in and approved by the convention. 

Sub. P. 189. The committee on enrollment and engrossing make, 
final report of the entire constitution, and the constitution as re- 
ported by them was adopted. 

Sub. P. 220. Sec. 6, 7 and 8, same as in printed statutes of 1883. 

Also the following: 

Page 563. 4, 5, 6, 7, 8. 

Mr. Webster then moved to ainend section six [6] by adding 
thereto the words “Provided, that this section shall not apply to 
counties having a valuation less than one million dollars,” which 
was agreed to. 

So the convention concurred in the amendment offered by Mr. 
Webster to section [6] six. On motion of Mr. James, the conven- 
tion adopted section six [6] as reported by the committee of the 
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whole as amended. So the convention adopted the article on State, 
County and Municipal indebtedness in the words following. 

[Here follows the entire article, including section six as it now 
appears in the Constitution of Colorado] 

It is further stipulated and agreed that if section 6, of article 
eleven [11], of the Constitution of the State of Colorado, be con- 
strued to be a limitation upon the power of defendant county to 

contract any and all indebtedness, including all such as that 
111 sued upon in this action, then it is admitted that the claimed 

indebtedness sued on herein was incurred after the limitation 
prescribed by said constitution had been reached and exceeded by 
the said defendant, the County of Lake, and in the event of such a 
construction by this court, or the Supreme Court of the United 
States, then and in that case, and for the purposes of this action, it 
is hereby also admitted that all the allegations of the fifth separate 
defense to this action of the answer of the defendant are true and 
correct, and the defendant entitled to judgment thereon. 

It is further stipulated, agreed and admitted by and between the 
parties to this action that the defendant County of Lake, sued in 
the name of its Board of County Commissioners herein, was organ- 
ized and created by.an act of the General Assembly of the State of 
Colorado on the 8th day of February, 1879, and that it has been 
acting as such ever since, and that the powers and duties of said 
defendant county, as a governmental corporation, were vested in 
and belonged to it and its Board of County Commissioners on the 
said 8th day of February, 1879, since which time its corporate 
powers have been as provided by law. 

It is further admitted that the allegations made and set forth in 
the fifth separate defence of the defendant’s answer in this action, 
are true and correct, and that if the plaintiffs shall recover herein 
against the defendant, he shall only recover the sum of money on 
the said warrants in the said defence enumerated, shown by said 
defence to be the true amount for which said warrants should have 
been issued, that is to say, the claimed raised parts of said warrants 
shall be rejected. 

It is further stipulated, admitted and agreed that at the several 
times alleged and set forth in the plaintiff’s complaint in this 
auction, when, as it is alleged therein, the said several warrants and 
orders mentioned in said complaint were made and issued, and the 

said debt and obligation thereof contracted, or attempted to 
112 be contracted, and for and during the several years of the 

existence of the said defendant County of Lake as such cor- 
poration, the total valuation of the taxable real and personal prop- 
erty of the said defendant County of Lake was not less than one 
million ($1,000,000) dollars, and in truth and in fact at such time 
and at all such times such valuation as assessed in pursuance of the 
laws of the State of Colorado, was and is as follows, to wit: For the 
year A. D. 1879, and at such several alleged time and times, three 
million, six hundred and seventy-two thousand, seven hundred and 
three dollars ($3,672,703); for the vear A. D. 1880, and at such 
several alleged time and times, eleven million, twenty-five thousand, 
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seven hundred and ninety-three dollars ($11,025,793); for the year 
A. D. 1881, and at such several alleged time and times, sixteen 
million, four hundred and twenty-three thousand, four hundred 
and three dollars ($16,423,403), but such last named valuation was 
rebated by said defendant in 1882, in accordance with the judgment 
and decision of the Supreme Court of the State of Colorado, to the 
sum of about five million, seventeen thousand dollars ($5,017,000) ; 
for the year A. D. 1882, and at such several alleged time and times, 
four million, two hundred forty-one thousand, five hundred and 
thirty-five dollars ($4,241,535); for the year A. D. 1883, and at such 
several alleged time and times, three million, nine hundred and six 
thousand, five hundred and ninety dollars ($3,906,590) ; for the year 
A. D. 1884, and at such several alleged time and times, two million, 
eight hundred ninety-six thousand, one hundred and seventy-five 
dollars ($2,896,175); for the year 1885, and at such several alleged 
time and times, two million, four hundred thirty-five thousand, 
seven hundred and three dollars ($2,435,703). 

It is further admitted that said several valuations of said taxable 
property was, were and are fixed under the laws of the State of Col- 
orado, in such case made and provided, at the sums aforesaid, on 
the third Monday of the month of July.of each and every year for 

the said several years. 
113 Also, it is further admitted that thereafter the said third 
Monday of the said July in each and every of said several 
years, if the said section of the said constitution shall be so con- 
strued, the capacity and power of the said defendant county to 
have or contract indebtedness at any time during the year following 
said day and the third Monday of July of the succeeding year was 


and became fixed and limited to six dollars (86) on each one thou- 


sand dollars ($1,000) of such valuation, unless by a vote of the 
qualified electors of said county, such limit was and is increased to 
twelve dollars ($12), on each one thousand dollars ($1,000) of such 
valuation, where such valuation exceeds one million dollars ($1,- 
000,000), and is less than five million dollars ($5,000,000); but that 
where such valuation exceeds five million dollars ($5,000,000) then 
and in that case such limit without a vote as aforesaid, is three 
dollars ($3), on each one thousand dollars ($1,000) of such valuation 
and with a vote as aforesaid six dollars ($6) on each one thousand. 
dollars ($1,000) of such valuation, and that in case of such construc- 
tion of said constitutional provision, the extreme limit, by a vote of 
the qualified electors, of the power of contracting any indebtedness 
by said defendant under said section of said constitution, is in valu- 
ations over une million dollars ($1,000,000) and less than five million 
dollars ($5,000,000) twelve dollars ($12) on each one thousand dol- 
lars ($1,000) of such valuations, and in valuation. exceeding five 
million dollars ($5,000,000) six dollars ($6) on each one thousand 
dollars ($1,000) of such valuations. 
And it is further admitted that at the time and times, severally 
and respectively alleged in the plaintiff’s complaint herein as the 
time and times, when said alleged and supposed warrants and 
orders were made or attempted to be made and issued by the said 
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defendant County of Lake, and its said Board of County Commis- 

sioners, and for and during the several years of the existence 
114 of said county as such corporation, and the several years 

when such valuations of taxable real and personal property 
of said defendant was ascertained and fixed as aforesaid, the lawful 
outstanding, valid and unpaid indebtedness of said defendant 
county, for all purposes exclusive of debts contracted before the 
adoption of the constitution of the State of Colorado, was and is as 
follows, to wit: For the year A. D. 1879, and at such several al- 
leged time and times, exceeding the suin of twenty-two thousand 
and fifty ($22,050); for and during the year A. D. 1880, and at such 
several alleged time and times exceeding the sum of thirty-four 
thousand dollars ($34,000); for and during the year A. D. 1881, and 
at such several alleged time and times, exceeding the sum of fifteen 
thousand one hundred dollars ($15,100); for and during the year 
A. D. 1882, and at such several alleged time and times exceeding 
the sum of twenty-six thousand dollars ($26,000) ; for and during the 
year A. D. 1803, and at such several alleged time and times, ex- 
ceeding the sum of twenty-four thousand dollars ($24,000); for and 
during the year A. D. 1884, and at such several alleged time and 
times, exceeding the sum of eighteen thousand dollars ($18,000) ; for 
and during the year A. D. 1885, and at such several alleged time 
and times exceeding the sum of ‘fifteen thousand dollars ($15,000). 
And, in case of such construction, that at such several time and 
times said indebtedness exceeded twice the rate upon the whole 
valuation of the taxable real and personal property of the said de- 
fendant county, as specified in and by said constitutional provision. 

And it is further admitted that none and not one of the said sup- 
posed and alleged debts or obligations, or any, or either of the said 
several warrants or orders alleged, mentioned and set forth in the 
plaintiff’s complaint in this action, was made or attempted to be 
made, or the debt or obligation thereof contracted, or attempted to 
be contracted, by said defendant county, under and in pursuance of 

or by authority of a vote of the qualified electors of the said 
115 = defendant County of Lake, as provided in and by said con- 

stitutional provision and the laws of the State of Colorado, in 
such case made and provided. 

It is further admitted that the third Mondey of July, A. D. 1879, 
was the 14th day of said month; that the third Monday of July, 
A. D. 1880, was the 16th day of said month; that the third Monday 
of July, A. D. 1881, was the 18th day of said month; that the third 
Monday of July, A. D. 1882, was the 17th day of said month; that 
the third Monday of July, A. D. 1883, was the 16th day of said 
month; that the third Monday of July, A. D. 1884, was the 18th 
day of said month; and that the third Monday of July, A. D. 1885, 
was the 17th day of said month. 

It is further admitted that the following address was framed by a 
committee duly appointed, of the Constitutional Convention of the 
State of Colorado, reported to the convention by said committee, 
and read, considered and adopted by the said convention, and pro- 
mulgated by it and submitted with the Constitution of Colorado to 
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the people for consideration, before and at the time of adoption of 
the said constitution, which constitution is the same upon which 
the defence in this case rests. 


116 ADDRESS TO THE PEOPLE OF COLORADO. 


Your representatives, in convention assembled, under the 
provisions of an act of Congress, approved March 3, A. D. 1875, for 
the purpose of framing a Constitution for the State of Colorado, 
have completed the work, and herewith submit the result of their 
labors for your adoption or rejection. The task was an arduous 
one, requiring a session of eighty-six days, during which time the 
convention labored assiduously to frame a fundamental law, wise 
and wholesome in itself, and which would be adapted to the general 
wants of the people. 

In a work of such magnitude, where the interests are so varied 
and extensive, it is to be expected that errors would creep in, and 
omissions pass unnoticed, but, upon the whole, we believe it con- 
tains not only all of the primitive rights guaranteed in our National 
Constitution, but most of those reformatory measures which the 
experience of the past century have proven to be wise and judi- 
cious. 

The end sought to be accomplished” was to secure a just and 
economical administration of the departments of State, and, with 
this purpose in view, especial effort was made to restrict the powers 

of the legislative department, by making all laws general 
117 and of uniform operation; to establish uniformity in the 

judicial department—thereby furthering the ends of justice; 
to prevent the corruption of public officials; to pruvide for the safe 
keeping of all public funds, and to protect the people from unjust 
monopolies — the oppression consequent upon the voting of bonds 
and other kinds of indebtedness to corporations. 

But, believing that your interest in the instrument now sub- 
mitted ſor your consideration will lead yau to give it personal ex- 
amination, and that you may be able to form a clear and correct 
opinion regarding its merits, your careful attention is invited to 
some of the prominent features of the different articles, which we 
think must meet your approval. 


Bill of Rights. 


In this article the usual guarantees of national and civil rights 
have been retained, and to the end that more power should be 
reserved to the people, it is further declared that the general assem- 
bly shall make no irrevocable grants of special privileges or im- 
munities; that private property shall not be taken or damaged for 
public or private use without just compensation previously made to 
the owner thereof, or paid into court for his use; that no preference 
shall be given by law to religious denomirations; that right and 
justice shall be administered without sale, denial or delay; that 
aliens, who are bona fide residents of the State, shall acquire, in- 
herit, possess and enjoy property to the full extent as if native born 
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citizens. The grand jury system has been so modified as to make, a 
grand jury consist of twelve men instead of twenty-three, any nine 
of whom concurring may find a bill, and the question whether it 

may not be abolished altogether is left to the legislature. 
118 The petit jury system has been so modified as to permit the 

organization of a jury of less than twelve men in civil cases, 
thereby materially reducing the expenses of our courts. The 
right of trial by jury in all criminal cases has been preserved, and 
for the purpose of protecting witnesses in criminal prosecutions, 
and that the accused may always meet the witnesses against him face 
to face, we have provided for the taking of depositions before some 
judge of the Supreme, District or County Court, which can be used 
upon trial of the cause when the personal attendance of the witness 
cannot be obtained. 


Executive Department. 


The term of office of the governor and other State officers is fixed 
at two years, thereby giving the people frequent opportunities to 
correct the administration of affairs in this department. 

It is made the duty of all the State officers to keep an account of 
all moneys received or disbursed by them, while the treasurer is re- 
quired to furnish the governor a quarterly statement under oath of 
all moneys in his hands, and the place where kept or deposited, 
which statement is to be published for the information of the peo- 
ple. The governor is required to transmit these statements to the 
general assembly when called for, thus enabling the representatives 
of the people to expose, or by suitable laws prevent extravagance 
and frauds; and that the people may always have a proper under- 
standing of the financial condition of the State, the governor, upon 
the meeting of the general assembly, is required to furnish to that 
body a full and correct statement of the expenses of the State, as 

well as an estimate of the revenue derived from all sources. 
119 The Governor is given the power to remove all officers by 

him appointed, for misconduct or malfeasance in office; he is 
also empowered to grant pardons, subject, however, to such regula- 
tions for the application of the same as may be provided by law, 
and in all cases, when a pardon is granted, he is required to send 
the reason for granting the same to the General Assembly. 

As an additional check upon ill-advised legislation, a majority of 
two-thirds of all the members of each house is required to pass a 
bill over the veto of the Governor. 

The office of lieutenant governor is created, thereby giving the 
State the benefit of an officer elected by the people to fill any va- 
eancy that might occur in the office of Governor; he is also made 
the presiding officer in the State senate, and has the majority vote in 
that body in case of a tie. 

All the State officers are paid by salaries for their services, and 
are required to pay into the treasury all fees by them collected in 
their respective offices. 3 
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Legislative Department. 


The General Assembly is required to meet once in two years, and 
is limited to a session of forty days, after the first legislature under 
the State. The term of office of the Senators is fixed at four years; 
that of the representatives at two. For the first session the compen- 
sation of the members of the General Assembly is fixed at four dol- 
lars per day, and thereafter, as may be provided by law. No mem- 
ber of the General Assembly shall, during his term of office, receive 
any increase of salary or mileage above that allowed at the time of 
his election. 

The evils of local and special legislation being enormous, the 

passuge of any law not general in its provssions is prohibited, 
120 thus saving the State from expenses usually incurred in pass- 

ing and publishing laws secured by combinations to advance 
private interests, and to create dangerous monopolies. 

To afford protection from hasty legislation, it is required that all 
bills shall be printed; that only one subject shall be embraced in 
each bill, which shall be clearly exp in its title; that it shall 
be read on three different days in each house before being passed, 
and that no bill shall be introduced, except for the general ex- 
penses of the government, after the first twenty-five days of the 
session. 

We invite your special attention to section twenty-five of the 
article on legislation, wherein are enumerated the many cases in 
which the General Assembly is prohibited from passing any local or 
special laws. 

To provide against extravagance, we have prohibited the passing 
of any law giving extra compensation to any public officer, servant, 
agent or employe, after services rendered, without previous authority 
of law; nor is any officer of the State to be in any way interested in 
any contracts or awards, by which the legislative and other depart- 
— 1 government are furnished with stationery, printing, paper 
and fuel. 

It is further provided that no appropriation shall be made to any 
44 or any other institution not under the ab- 
solute control of the State. 

Attention is also directed to sections twenty-seven and twenty- 
eight, providing against the corruptions heretofore complained of in 
legislative bodies, and prescribing punishments therefor. 


Judiciary. 


Radical changes have been made in the judicial system. to 
121 meet the imperative demands of our rapidly increasing popu- 


lation. As at present constituted, our Courts are wholly in- 


adequate to the transaction of the business brought before them. 
The consequence is, causes accumulate on the dockets, and are con- 
tinued from term to term, both in the District Courts and in the 
Supreme Court, causing expensive and ruinous delays to parties liti- 
gant, und when reached for disposal, sufficient time and attention 
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cannot be devoted to their vonsideration to render the same satis- 
factory to either Courts or litigants. To correct these evils an addi- 
tional judicial district is provided, with an additional district judge, 
making four instead of three judicial districts. This will enable 
the District Courts to dispose of business with proper consideration 
and dispatch for several years, and the General Assembly is permit- 
ted to increase the number of judicial districts and the number of 
judges after the year 1880. 

The District Courts are invested with original jurisdiction to hear 
and determine all controversies in behalf of the people, concerning 
the rights, duties and liabilities of railroad, — and toll road 
companies or corporations. A Supreme Court, composed of difler- 
ent judges from those of the District Courts, is created. This Court 
will have three judges, and, as constituted, will obviate the objec- 
tions long entertained and frequently expressed against our present 
system. by which the same judge who presides over the trial of a 
cause in the District Court, sits in review of his own decision in the 
Supreme Court. The Supreme Court will now be better enabled to 
fully and impartially investigate and properly decide all causes 
brought before it, and to write out carefully prepared and creditable 

opinions in all causes — and determined by it. 
122 Experience having shown frequent changes of the judici- 
ary to be unwise and detrimental to the public interest, long 
terms are prescribed for the judges of these Courts. The judges of 
the District Courts will be elected for six, and those of the Supreme 
Court for nine years. 

Instead of Probate Courts, County Courts are created for every 
county, with probate jurisdiction, and such civil and criminal juris- 
diction as may be prescribed by law, their civil jurisdiction being 
limited to controversies in which the amount involved does not ex- 
ceed the sum of two thousand dollars. The judges of these Courts 
will be elected for three years. 

The General Assembly is empowered to create Criminal Courts for 
counties having a population exceeding fifteen thousand, and police 
magistrates for cities and towns. 

Justices of the Peace have jurisdiction to the amount of three 
hundred dollars. 

Provision is made for the settlement of differences by arbitration 
for those who prefer that summary mode of adjustment to the more 
tedious and expensive litigation in other Courts. 

All laws relating to Courts are required to be of uniform opera- 
tion throughout the state, and the organization, jurisdiction, powers, 
proceedings and practice of all the Courts of the same class or grade, 
and the force and effect of their proceedings are required to be uni- 
form All judicial officers will — elected by the people, and after 
the first election they may be elected on a different day from that 
on which an election is held for any other purpose, thus taking ju- 
dicial elections out of the arena of party politics. 


N 
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123 Education. 


By the provisions in this article the general supervision of 
the public schools is vested in a Board of Education. 

The maintenance of free public schools, and the gratuitous in- 
struction therein for all children between the ages of six and 
twenty-one years, is forever guaranteed. 

It is declared that the public school fund shall forever remain 
inviolate and intact; that neither the State, nor any county, city, 
town or school district shall ever make any appropriation, nor pay 
from any public fund anything in aid of, or to help support, any 
school or institution of learning of any kind controlled by any 
church or sectarian denomination whatsoever; that no religious 
test shall ever be required as a condition for admission into any of 
the public schools, either as pupil or teacher; that no religious or 
sectarian dogmas shall ever be taught in any of the schools under 
the patronage of the State. 

The General Assembly is required to pass suitable laws to husband 
to the fullest extent the — grants of land donated by the gen- 
eral government to this State for school purposes. It is provided 
that the several institutions of learning and charity now fostered 
by the Territory shall be perpetuated and cared for by the State. 


Legislative Apportionment. 


To guard against the undue influences to which small bodies are 
exposed, and in order that every portion of our extensive State, 
with its numerous and diversified interests, may be fairly repre- 
sented, the Senate is made to consist of twenty-six, and the House 
of Representatives of forty-nine, members — these members not to 

be increased until 1890. 
124 A State census is provided to be taken in the year 1885, 

and every ten years thereafter, which, with the federal census 
of 1880, and decennially thereafter, will enable the General Assem- 
bly to revise and correct the apportionment, on the basis of popula- 
tion, every five years. By these revisions the portions of the State 
which most rapidly increase in population will receive additional 
representation. 

In view of the provisions against special legislation, already ad- 
verted to, and other measures adopted to secure economy in legis- 
lation, it is estimated that the additional expense of a legislature 
composed of this number over a smaller body will not be great, and 
that the be.efits to be derived from a larger representation will 
more than compensate the increased expenditure. By this appor- 
tionment, every county will have a member in the House of Repre- 
sentatives, without regard to —— 

Such a provision in a State where many of its counties are larger 
than whole States further east, is a necessity, and must commend 
itself to general approval. 
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Corporations. 


Probably no subject has come before the Convention causing 
more anxiety and concern than the troublesome and vexed question 
pertaining to corporations. The legislatures of other States have, 
in most cases, been found unequal to the task of preventing abuses 
and protecting the people from the grasping and monopolizing ten- 
dencies of railroads and other corporations. Experience has shown 
that positive restrictions on the powers of the legislature in relation 
to these matters are necessary. 

To this end we have provided for the wiping out of all dormant 

and sham corporations claiming special and exclusive privil- 
125 eges. We have denied the general assembly the power to 
create corporations, or to extend or enlarge their chartered 
rights by special legislation, or to make such rights and privileges 
irrevocable; but in case it shall be found that the exercise of such 
rights and privileges proves injurious tu the people, then the gen- 
eral assembly shall have power to alter, revoke or annul such char- 
ters, when that can be done without injustice to the corporators. 
We have declared that railroad corporations shall be liable as com- 
mon carriers, and that to avail themselves of the benefits of future 
legislation, they must subject themselves to all the provisions and 
requirements of this constitution. We have forbidden the consoli- 
dation of parallel and competing lines, and of all unjust and un- 
reasonable discriminations between individuals in their business 
with such corporations. We have carefully guarded the right of 
eminent domain, requiring a just compensation to be paid in cash 
when private property is taken, and have required all foreign cor- 
porations, as a condition of their doing business here, to have one 
or more known places of business and an agent or representative 
within the State, upon whom the process of our courts can be 
served at any and all times. We have also retained the jurisdiction 
of our courts in case of consolidation of a corporation within the 
State with any foreign corporation, over that part of the corporate 
property within the limits of this State We are aware that these 
rovisions do not cover the whole ground, but it must be remem- 
red that while some of our sister States have not gone far enough 
in placing restrictions on the legislative power, others have gone too 
far, and have had to recede. We have endeavored to take a mid- 
dle ground, believing it to be more safe, and in the end that it will 
give more general satisfaction. 


126 Revenue and Finance. 


In framing this article much labor was bestowed with the 
view of securing sufficient revenue to defray the expenses of the 
state government without imposing onerous taxation upon any class 
of property or industry of the state. A uniform system of taxation 
upon the same class of subjects has been established. Mines and 
mining claims have been exempted for a period of ten years, except 
the net proceeds and surface improvements thereof, and ditches, 
canals and flumes owned and used by individuals and corporations 
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for the purpose of irrigating their own lands are not to be separately 
taxed. The property of the state, counties, cities, towns and other 
municipalities, and public libraries, are exempted from taxation, and, 
unless otherwise provided by law, lots and buildings thereon situate, 
used exclusively for religious worship, for schools and strictly char- 
itable purposes, and places of burial of the dead, are exempted. 

For the purpose of defraying the expenses of the state a tax is 
provided for, not in an case to exceed six mills on the dollar, with 
restrictions that when the valuation of property within the state 
shall amount to one hundred million dollars, the rate shall not ex- 
ceed four mills, and when the valuation shall amount to three hun- 
dred million dollars, the rate shall never thereafter exceed two mills 
on each dollar of valuation. Corporations and corporate property, 
real and personal, are required to share the burdens of taxation, 
and the power to tax the same is never to be relinquished or sus- 
pended. The state treasurer is required to keep a separate account 
of each fund in his hands, to render quarterly statements specifying 

the amount of each fund on hand, and where the same is de- 
127 posited. Stringent provisions have been adopted to prevent 

the speculations in public moneys so generally engaged in by 
the custodians of these funds, which so often result in defalcations 
and loss to the people. A State Board of Equalization is created, 
consisting of the Governor, State Auditor, Treasurer and Secretary 
of State, whose duties are to equalise and adjust the valuation of 
real and personai property among the several counties, and the 
Board of County Commissioners in the respective counties are con- 
stituted County Boards of Equalization, whose duties are to equalize 
and adjust such valuations within their respective counties. 


Public Indebtedness. 


By the provisions of this article we have prohibited the Legisla- 
ture from lending the credit of the state in aid of any corporation, 
either by loan or becoming a subscriber to any stock or a joint 
owner with any party, except in case of forfeitures and escheats; 
also, from assuming any debt or liability of any party, and have 
also required appropriations to be kept within the limits of our re- 
sources, and that no appropriations be made unless assessments are 
also made sufficient to meet them, and at the same session of the 
Legislature. 

The same principles are applied to counties, cities, towns and 
school districts, as far as applicable, with the additional safeguard 
that to increase the indebtedness in excess of the rates fixed in this 
constitution a vote of the people must be had thereon. In limiting 
the amount of indebtedness which may be contracted by counties 
we have endeavored to make a classification that would not cripple 
counties having small resources, and at the same time restricting 
those of larger resources to prevent extravagance. 


Suffrage and Elections. 
128 By this article we have given the right of suffrage to every 
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male person over the age of twenty-one years, imposing such 
restrictions only as are required by the Constitution of the United 
States, and upon questions pertaining to schools in the several dis- 
tricts of the State no person is denied the right to vote on account 
of sex. The question of female suffrage having been strongly 
urged upon the Convention by petitions numerously signed and 
otherwise, and the Convention thinking it unwise to hazard the 
adoption of the Constitution upon the decision of this question, but 
recognizing the right of the people to express their will thereon, 
have required the General Assembly, at their first session, to submit 
the question to a direct vote of the people at the next general 
election thereafter. It is provided that an educational qualification 
for electors may be prescribed after the year of our Lord one thou- 
sand eight — and ninety. For the purpose of preventing 
frauds and of protecting the purity of the ballot box, the system of 
numbering ballots has been adopted. The working of this plan has 
been abundantly tested, and the benefits resulting therefrom are so 
numerous that to have omitted it would have been to have rejected 
that which the experience of the older States teaches to be wise 
and judicious; by this plan the secrecy of the ballot is not invaded, 
while frauds can be easily detected and the guilty party reached, 
without disfranchising a whole community as frequently results 
under our present system. 


Counties. 


By this article we have provided that the General Assembly shall 
not by special law remove the county seat of any county, but that 
the location of county seats shall always remain a question to 
129 be voted on by the qualified electors in the several counties. 
We have provided that no portion of any county shall be 
stricken off, or any new county formed, without submitting the 
question to the electors of such county; and that when any portion 
of a county is added to another, or a new county created, the inhab- 
itants thereof shall pay their proportion of the indebtedness of the 
county from which they were taken. 

We have provided for the usual county and precinct officers, leav- 
ing the compensation to be received by them for their services to be 
fixed by law, as provided in section fifteen of this article. That no 
inconvenience may arise by reason of the change from a Territorial 
furm of government to that of a State, it is provided that all county 
and precinct officers shall hold their respective offices for the full 
term for which they may have been elected. 


Miscellaneous. 


We have provided that all laws upon our statute books at the 
adoption of this constitution, shall remain in full force and effect 
until altered or repealed by the legislature of the State. 

We have declared that all persons who are qualified electors at 
the adoption of the Constitution, shall be eligible to the several 
— — offices, to the General Assembly, and to the various county 
offices. 
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We have prohibited under very stringent provisions the importa- 
tion, manufacturing and sale, of all spurious or adulterated liquors. 
We have provided for the passing of laws to prevent the destruction 
of, and to keep in good preservation, the forests upon the public 
domain. We have provided for the printing of this Constitution in 
Spanish as well as laws passed by the General Assembly until the 
year 1890, thus giving the Spanish-speaking population of 
130 the State an equal opportunity of being ſully informed of 
the provisions of the fundamental law, as well as all laws 
passed in compliance therewith. 

We have provided liberally for the amending of the constitution, 
thus giving to the people frequent opportunities of changing the 
organic law when experience and public policy may require it. 

In this hasty review of the several articles contained in this con- 
stitution, we have endeavored to call your attention to those provi- 
sions in which we presumed you would be most interested. We do 
not think it necessary to enter into an elaborate argument to show 
why they should meet vour approval, believing that you fully ap- 
preciate the inestimable prize secured by entering the sisterhood of 
States, whereby you gain those privileges that flow only from that 
form of government, which is the offspring of your choice, com- 
pletely free in its principles, uniting in its powers security, happi- 
ness and prosperity of the whole people. But it is easy to foresee 
that, from different causes, and from different soufres, an effort will 
be made, and many artifices employed, to weaken in your minds the 
conviction of this truth, and we may reasonably assume that the 
chief objection made to a State government will not be founded 
upon the character of the instrument we have framed, but upon the 
alleged and supposed increase of expenses and consequent taxation. 
This is the old ery, and, however potent it may have been hereto- 
fore, it certainly has lost its force in the facts of the present. We 
meet this objection directly, by conceding that a State government 
will, of course, involve an increased expense over that of our present 
form, but we assert that this expense will be more than balanced by 
the pecuniary gain alone which we will receive by becoming a State. 
We will suppose that if we are not admitted now, we will not have 

another opportunity of admission for at least five years. The 
131 inerense in our expenses under a State government will be 
about $50,000 per annum, which, in five years, will amount 
to $250,000. This would be saved to us, or, more properly, be de- 
layed in payment by remaining out of the Union five years longer. 

Now, let us see what we would lose in that time. The act of con- 
gress granting sections sixteen and thirty-six for school purposes, 
allows the State to select an amount of public land equal to that 
which has been sold out of said sections to settlers prior to survey. 
Under this arrangement we will be entitled to select about fifty sec- 
tions of land. 

The Enabling Act grants fifty other sections for public buildings, 
fifty sections for the penitentiary, and seventy-two sectione for gen- 
eral purposes, making a total of two hundred and twenty-two sec- 
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tions, or one hundred and forty-two thousand and eighty acres of 
land, which, at $2.50 per acre, amounts, in value, to $385,200. 

It will also be remembered that, upon becoming a State, Colorado 
will be entitled to five hundred thousand acres of the public land 
within her borders, by virtue of a grant heretofore made by con- 
congress. This amount, if selected now, would be worth to us at 
least $500,000. 

The enabling act also grants the State five per cent. of the pro- 
ceeds from the sale of the public agricultural lands after the adop- 
tion of this constitution. The amount to be derived from this 
source for the next five years would exceed one hundred thousand 
dollars, which, added to the value of the land above mentioned, 
would make a total of about $1,000,000, which 1s four times the es- 
timated amount of the increased expenses of the State for this period, 

so that we would really gain over three-quarters of à million 
132 dollars in five years by becoming a State. More than this, 
the revenues from sections 16 and 36 will save the whole State, 
in our school taxes, from ten to twenty-five thousand dollars yearly, 
making a saving in five years of from fifty to one hundred thous- 
and dollars in addition to that already estimated. Should we not 
be admitted, and remain in a Territorial condition five years longer, 
most, if not all, the public agricultural and non-mineral lands in 
Colorado, which are worth anything, will have been sold by that 
time, so that there being none left for selection we would lose all 
this, even if a like grant should be renewed at the end of that time. 
No one will doubt this statement who reflects upon the small 
amount of public agricultural lands now left within our. territorial 
limits and considers the probable immigration for the next five 
years. The five per cent. alluded to would, from the same cause, 
like the lands granted in the enabling act, be forever lost to Colo- 
rado, and we would, therefore, at the end of that time be obliged to 
commence our statehood with increased expenses, and at a dead loss 
ot over a million dollars at the lowest possible estimate. In addi- 
tion to these several benefits to be derived by our admission into 
the Union at this time, we would also call your attention to the fact 
that by cutting off special legislation we have lessened the expenses 
of that department almost one-half; by reducing the number of the 
petit and grand jurors the expenses of the judiciary department are 
greatly reduced, while the provisions guarding against hasty legis- 
lation at the close of the sessions of the general assembly will pre- 
vent great squandering of public money, and in many cases save 
more to the State than sufficient to pay the per diem and mileage of 
the members of that body. 
13 This much for the pecuniary balance of gains and losses. 
Let us now look at the political and substantial advantages 
of statehood as contrasted with our present condition of territorial 
vassalage. By becoming a State, we elect our officers from our own 
people and are permitted to join in the election of the Chief Magis- 
trate of the nation, thus enjoying for the first time, while in Colo- 
rado, the sweets of self-government. 8 
Our privileges will then be ealarged, we will no longer be sup- 
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pliants for the rights and immunities belonging to freemen—we 
will have gained them. Then we will be able to assume our proper 
station among the states of the union. With two senators and a 
representative in the National Congress, we will be enabled to com- 
mand respect, and to secure additional appropriations for the 
fostering of our industries, as well as of extending our political 
privileges; then we will have a voice in the matter of Indian 
treaties, in the establishing of military posts and roads, in the loca- 
tion of mail routes, in the passing of laws concerning the title to 
mineral veins, and providing for the disposal of the mineral and 
pastoral lands of the State us suited to peculiar wants; also upon 
many other questions which at present interest us, but upon which 
we cannot now be heard. Who is there among you that would not 
rather be a citizen of an independent sovereign State, than a mere 
settler upon the public lands of the Territory, governed by satraps 
appointed and removed at pleasure, as best serves the whims and 
purposes of political rings and cliques—beggars; asking pittance at 
the gate of the nation; poor wards dependent upon the charity of 
Congress, living in a sort of penal colony, the Botany Bay of politi- 

cal servitude? Now that the golden opportunity is afforded, 
1331 shall this state of things exist? We confidently believe it 

will not. Let us cherish, then, this oecasion with more than 
ordinary zeal, actuated by the memories of ‘the past, and inspired 
by the rewards for us in the future; let us arouse ourselves to the 
responsibilities of the hour, and, as citizens of a free republic, be- 
come, in fact, as well as in name, citizens of the American Union of 
Sovereizn States. 


WM. M. CLARK, Chairman. 
WILBUR F. STONE, 
WM. E. BECK, 
JOHN S. WHEELER, 
JESUS M. GARCIA, 
E. T. WELLS, 
ROBERT DOUGLASS, 
GEORGE E PEASE, 
WILLIAM R. KENNEDY, 
CASIMIRA BARELA. 


Said address is signed by the said committee who were members 
of the said convention and one of them, Hon. William E. Beck, is 
now Chief Justice of the Supreme Court of Colorado and a member 
of that Court when the decisions in the case of the People ex. rel. 
Seeley vs. May, were made and rendered by said Court. 


Dated and signed at Denver, Colo., January 7th, A. D. 1888. 


(Signed) TELLER & ORAHOOD, 
Attorneys for Plaintiff. 

DAN’L E. PARKS, 
Attorney for Defendant. 
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134 Endorsed. No. 2102. In Cireuit Court of the U. S. Dis- 
trict of Colorado. Frank W. Rollins, Plaintiff, vs. the Board 
of County Commissioners of the County of Lake, Colo., Defendant. 
Agreed statement of tacts. Filed January 12, 1888. (Signed) 
William A. Willard, Clerk. ä 
135 Whereupon, the said counsel for the said Frank W. Rol- 
lins, plaintiff. did then and there insist before the said court, 
on behalf of the said Frank W. Rollins, plaintiff, that the said sev- 
eral matters so produced and given in evidence on the part of the 
said Frank W. Rollins, plaintiff, as contained in said statement, 
agreement and admission of facts were sufficient in law and ought 
to be admitted and allowed as decisive evidence, and the law appli- 
cable thereto conclusive to entitle the said Frank W. Rollins, plain- 
tiff, to a finding in his favor on said issues by said court, and a 
judgment thereon in his favor for the sum of lawful money of the 
United States claimed to be due in said action, both principal and 
interest. But to this the counsel of the said Board of County Com- 
missioners of the said County of Lake did then and there argue and in- 
sist before said court that the same alleged facts, so as aforesaid ad- 
‘mitted, applying the law of the land thereto, were not sufh- 
cient nor ought to be admitted or allowed to entitle the 
said Frank W. Rollins, plaintiff, to a finding and judgment 
in his favor, so as aforesaid claimed and demanded in this 
canse; and the said Board of County Commissioners of said 
county then and there, on the trial and argument of said 
cause by its said attorney and counsel, did insist that the 
cause and causes of action in the plaintift’s complaint alleged and 
set forth, were wholly, totally and of right barred. invalid and of no 
obligatory force or effect whatever, by, through, under and in con- 
sequence of the force and effect of section six of article eleven of 
the constitution of the State of Colorado in such case made and 
rovided, as alleged and set forth in the said answer of the said 
Soard of County County Commissioners of the County of Lake, 
made and of record in this cause as aforesaid, and that by reason 
thereof the said Board of County Commissioners of the County of 
Lake was entitled, upon the facts admitted as aforesaid, by the 
force and effect of the said constitutional law and the law of the 
land applicable thereto, to a finding and judgment by 
136 said court in its favor and against the said Frank W. 
Rollins, plaintiff, for the costs of this action. But the said 
counsel, — in the law, of the said Frank W. Rollins, plain- 
tiff, did then and there insist before said court that the same 
allegations, arguments and contentions of the said Board of 
County Commissioners were not sufficient nor ought to be admit- 
ted or allowed to entitle the said Board of County Commis- 
sioners to a finding and judgment in its favor, or to bar the said 
plaintiff of his aforesaid action as alleged and set forth in his said 
complaint herein. Thereupon the said cause and the issues in- 
volved therein of law and fact were submitted to said court before 
said judge for adjudication and determination according to law, 
and the said parties did then and there duly consent and agree, by 
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and between themselves and said court, that said court in adjudi- 
cating and determining the issues of said cause, so as aforesaid sub- 
mitted to said court, might take the same under consideration and 
render judgment therein after arriving at such determination, at 
and during any time thereafter transpiring in the said November 
term of said court, or in or at the May term of said court, A. D. 1888, 
and afterwards, to wit, on the seventh day of May, A. D. 1888, at 
the May term of said court, the said Honorable David J. Brewer, said 
judge of said court, did then and there declare and deliver his find- 
ing, opinion and judgment as the finding, opinion and judgment of 
said court in said cause and upon the issues of fact and law therein 
joined, which opinion, decision and judgment is in the words and 
figures following, to wit: 


137 In the Circuit Court of the United States for the District of 
Colorado. 


Frank W. ROL LI xs, | 
— 2102. 
THE Boarp or County COMMISSIONERS / 
OF LAKE Country. 7 
Opinion, Brewer, C. J. 

This action is upon county warrants. The circumstances which 
surround it make it oneof peculiar importance. For ten years, and 
from the admission of the State in 1876, many counties, whose tax 
levv was insufficient to meet current expenses, had been issuing war- 
rants, which had accumulated to, as counsel says, at least $1,000,000. 
No question seems to have been made during these years as to the 
validity of such action; but the question being thereafter presented 
to the Supreme Court of the State, it construed section six of article 
eleven of the constitution of the State in such a manner as to in- 
validate the bulk of these warrants. The plaintiff, being a non- 
resident, comes into the Federal Court and invokes its judgment as 
un independent tribunal on the question thus determined by the 
State Supreme Court. 

No more delicate or responsible duty is ever cast upon the Federal 
Court than when it is asked to determine, not what the State Su- 
breme Court has decided, but whether its decision shall be followed. 
While the Federal Courts are in a certain sense independent tribu- 
nals, yet they sit within the State to construe and enforce its laws. 
Whenever a construction has been placed upon a State statute or 
constitution by her Supreme Court that determines for both State 
and Federal Courts all questions and rights arising after such con- 
struction. But when the rights, or claims of right, arose prior to 
such construction, then the duty rests upon the Federal Courts of 
independent examination and determination. The rule controlling 
in such cases is fully and clearly stated in the recent case of Burgess 
vs. Seligman, 107 U. S., 33, as follows: 

“Since the ordinary administration of the law is carried on by the 
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State Courts, it necessarily happens that, by the course of their deci- 
sions, certain rules are established which become rules of property 
and action in the State, and have all the effect of law, and which it 
would be wrong to disturb. This is especially true with regard to 
the law of real estate and the construction of State constitutions and 
statutes. Such established rules are always regarded by the Federal 
Courts, no less than by the State Courts themselves, as authoritative 
declarations of what the law is. But where the law has not been 
thus settled, it is the right and duty of the Federal Courts to exer- 
cise their own judgment, as they also always do in reference to the 
doctrines of commercial law and general jurisprudence. So when con- 
tracts and transactions have been entered into, and rights have ac- 
crued thereon under a particular state of the decisions, or when 
there has been no decision of the State tribunals, the Federal Courts 
properly claim the right to adopt their own interpretation of the law 
applicable to the case, although a different interpretation may be 
adopted by the State Courts after such rights have accrued. But 
even in such cases, for the sake of harmony, and to avoid confu- 
sion, the Federal Courts will lean towards an agreement of views 
with the State Courts if the question seems to them balanced with 
doubt. Acting on these principles, founded as they are on comity and 
good sense, the Courts of the United States, without sacrificing their 
own dignity as independent tribunals, endeavor to avoid, and in 
mest cases do avoid, any unseemly conflict with the well-considered 
decisions of the State Courts. As, however, the very object of giv- 
ing to the national Courts jurisdiction to administer the laws of the 
States in controversies between citizens of different States, was to in- 
stitute independent tribunals, which it might be supposed would be 
unaffected by local prejudices and sectional views, it would be a dere- 
liction of their duty not to exercise an independent judgment in 
cases not foreclosed by previous adjudication.” See also Pana vs. 
Bowler, 107 U. S., 540; Green County vs. Commissioners, 109 U. S., 
104; Carroll County vs. Smith, 111 U. S., 556; Anderson vs. Santa 
Anna, 116 U. S., 362; Bolles vs. Brimfield, 120 U. S., 759. 

Accepting that as a rule to control this Court, I pass to a state- 
ment and consideration of the immediate question. 

The section of the constitution referred to i3 as follows: 

“No county shall contract any debt by loan in any form, except 
for the purpose of erecting necessary public buildings, making or 
repairing public roads and ‘bridges; and such indebtedness con- 
tracted in any one year shall not exceed the rates upon the taxable 
property in such county, following, to wit: Counties in which the 
assessed valuation of taxable property shall exceed $5,000,000, $1.50 
on each $1,000 thereof. Counties in which such valuation shall be 
less than $5,000,000, $3 on each $1,000 thereof. And the aggregate 
amount of indebtedness of any county for all purposes, exclusive of 
debts contracted before the adoption of this constitution, shall not at 
any time exceed twice the amount above herein limited, unless when, 
in manner provided by law, the question of incurring such debt 
shall, at a general election, be submitted to such of the qualified 
electors of such county as in the year last preceding such election 
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sha!] have paid a tax upon property assessed to them in such county, 
and a majority of those voting thereon shall vote in favor of incur- 
ring the debt; but the bonds, if any be issued therefor, shall not run 
less than ten years, and the aggregate amount of debts so contracted 
shall not at any time exceed twice the rate upon the valuation last 
herein mentioned; provided, that this section shall not apply to 
counties having a valuation less than $1,000,000.” 
138 The decisions of the Supreme Court of Colorado referred to 
are People ex rel. Seeley vs. May, 9 Col. 80 and 404 and 414. 

In the first of these cases the question was whether this section in 
all its sentences referred exclusively to debts contracted by loan, 
and it was held that it did not; that there were two independent 
declarations in it and that the third sentence commencing, “And 
the aggregate amount of indebtedness of any county for all pur- 
poses” was not limited to debts by loan but applied generally to all. 
In the second case the question was whether the limitation upon 
county indebtedness imposed by this section ineluded debts in- 
curred by operation of law as well as those arising from express 
contracts, and it was held that it did. 

Returning now to the first question, it was and is earnestly in- 
sisted by the learned counsel for plaintiff that the scope and intent 
of the entire section is indicated by its opening lines, which ex- 
pressly name debts by loan; that as a general rule each separate 
section is to be construed as carrying one idea through all its sen- 
tences, and that, even without special words of reference in the later 
sentences, they are to be construed as based upon the first idea or 
controlling fact; that not only is such the ordinary rule of con- 
struction, but also to establish a different one for this section would 
result in glaring absurdities, hindering the administration of county 
affairs in such a manner and to such an extent as shows that such 
was not the intent of the framers of the constitution or the people 
who adopted it. 

Again it is insisted that although prior to the framing of this 
constitution seven states had incorporated into their constitutions 
limitations upon county indebtedness, a comparison of the condition 
of those states with this, in territory, population and county organ- 
ization, shows the absurdity of the meagre powers given to counties 
in this state under such a construction of this section. 

And again great reliance is placed upon cotemporary construction 
inasmuch as for ten years many counties have transacted business 
and issued warrants as though no such limitation as is now claimed 
existed; inasmuch as several suits were brought in different courts, 
both state and federal, upon county indebtedness, in which the de- 
fense of this limitation existed but was not presented; inasmuch, 
also, as several acts of the legislature applied to facts as they ex- 
isted and, as it must be presumed, were known to exist, conflict with 
the limitation imposed by this construction. 

It will be observed that the language of the third sentence is 
general. It says: “That the aggregate amount of indebtedness of 
any county for all purposes, exclusive of debts contracted before the 
adoption of this constitution, shall not at any time exceed,” ete. 
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Now in order to make it mean what counsel claim it means, the 
word “such,” or some word of similar meaning, must be implied 
prior to the words “indebtedness” or“ purposes and counsel insist 
that such word should be implied and that the meaning is correctly 
expressed when the language is the “aggregate amount of such in- 
debtedness” or “for all such purposes.“ That a word may be sup- 
plied or implied when necessary to carry out the obvious intent of 
the sentence is, of course, conceded ; but can the intent be presumed 
to justify the supply of the omission? It is, of course, always a 
question of construction and the thought and intent of the framer 
is the thing to be determined. 

I have read the opinion of the Supreme Court on this matter and 
studied it with care. The solid tread of the argument of the learned 
judge who wrote that opinion is to mind irresistible. It compels 
conviction. 

Starting with the conceded and elementary proposition that in 
determining the meaning of an instrument, whether agreement, 
statute or constitution, we look first to the words used, and seek 
their natural signification in the order of grammatical arrangement 
in which they are found, he shows that the sentences are separate 
and complete, the propositions in them independent declarations, 
and that there is no grammatical necessity of implying or supply- 
ing any word to perfect either. Hence the supplying or implying 
of a word must find some other reason than the mere grammatical 
arrangement for its Justification. 

Again, he calls attention to what, in my judgment, is most sig- 
nificant: The proceedings of the convention that framed this con- 
stitution. If in construing any sentence it becomes a question 
whether any word should be implied which is not found in order 
to fully express the true meaning, and we can know that when the 
sentence was being prepared the question of whether that very word 
should be inserted was presented, discussed, and it was finally de- 
termined to reject it, we should be driven almost irresistibly to the 
conviction that the meaning which that omitted word would dis- 
close was not the meaning intended by the makers. Now it appears 
from the debates in the convention that the question of introducing 
this word “such” into the ‘sentence was presented and discussed ; 
that two or three times it was voted to introduce it and as often 
voted to strike it out; and that finally it was left out and the pro- 
viso at the close of the section added. I do not see how demonstra- 
tion could be made more perfect as to the intent of the framers of 
this section. Cooley on Constitutional Limitations, 66. That which 
was their intent, as shown by the grammatical arrangement of the 
language and by their discussions, must in a matter of this kind be 
presumed to have been the intent of the people in adopting this 
constitution. The learned judge also notices other matters, such as 
the language of an address prepared by the convention and sub- 
mitted with the constitution to the people; but I do not care to 

pursue this matter further or notice the various reasons urged by 
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him in support of the conclusion. It is enough to say that I think 
his reasoning unanswerable. 
139 I pass now to the second question. 

Does the limitation upon county indebtedness imposed by 
this section include debts incurred by operation of law as well as 
those arising from express contracts? This question may be really 
separated intotwo. First, in determining when the limit is reached, 
what is to be included, and second, what effect has the limit when 
reached upon the powers and liabilities of the county. 

In regard to the first it will be noticed that county indebtedness 
may arise in one of three ways. It may spring from the voluntary 
contracts of the county authorities. Second, it may be cast upon 
the county by the action of the legislature, in requiring the pay- 
ment by it of certain fees and salaries, and in respect to debts of 
this class the county as such exercises no choice, has no volition. 
They are compulsory as distinguished from contractual obligations. 
Further, it may arise from some tortious act of the county authori- 
ties. Such a tort creates a liability against the county which, ripen- 
ing into a judgment, becomes a debt. 

Now in determining when the limit of county indebtedness has 
been reached, it is obviously immaterial under said section how 
any particular portion of the indebtedness arose, or whence it 
sprang. It is enough that it isa debt. The language of the sec- 
tion is “the aggregate amount of the indebtedness of any county 
for all purposes shall not exceed,” etc. Every dollar of the indebt- 
edness might have sprung fron tortious acts of county officials 
which, prosecuted by the injured parties in actions er delicto, have 
ripened into judgments and thus become debts, and still the 
limit be reached. Indeed the process of determination is a mere 
matter of mathematical calculation, the adding up of the valid 
debts of the county. 

Secondly, suppose the limit has been reached. What effect has 
that on the powers and liabilities of the county? That it puts an 
end to its contractual powers is clear. So the Supreme Court held. 
Such was the obvious purpose of the framers of the section. They 
were familiar with the experiences of other states, the territorial 
laws in force, and the ordinary ways of county business every- 
where. They knew that a large discretion was given to county 
commissioners in the matter of creating obligations against the 
county. They knew that it was usual to give to them power ‘to 
build and keep in repair county buildings; to lay out, open and 
improve county roads, build bridges and otherwise subject the 
county to large expenditures. With this.in view, the obvious pur- 
pose of the statute was to limit their powers in this direction, and 
to say that beyond a certain sum no county official should be au- 
thorized to contract a debt binding against the county. 

On the other hand it is equally clear that this section does not 
enable a county to defeat its liability for a tort or prevent such lia- 
bility trom being merged into a judgment and thus becoming a 
debt. It is no defense to an action for a wrong, that if judgment 
be recovered therefor it will carry the county indebtedness beyond 
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the constitutional limit. This is conceded by the Supreme Court in 
this opinion. It says: “Involuntary liability arising ez delicto is a 
subject that is not contemplated by the provision.” In this the court 
only follows prior decisions in other states. 

In Bartle vs. the City of Des Moines, 38th Iowa, 414, the same 
doctrine was affirmed. 

So also in the case of Bloomington vs. Perdue, 99th Illinois, 329, 
the court in that case in a single sentence disposing of the question 
as though a contrary doctrine were too — require discussion. 

See also Chicago vs. Sexton, 115th IIlinois, 230, in which the 
court uses this language: “There is nothing new in thus holding 
a municipality responsible for the want of fidelity of those who act 
for it. Suits of that kind are of daily occurrence. The liability 
thus imposed is not within the constitutional and statutory limita- 
tions in regard to the creation of indebtedness.” So it has been 
held in Iowa, that where warrants were issued in excess of the con- 
stitutional limit, and judgments rendered thereon, the defense of 
invalidity not having — plead, and that through the fraud of the 
supervisors of the county, and thereafter bonds issued in payment 
of such judgments, the bonds were valid in the hands of a bona fide 
holder. R. R. Co. vs. Osceola Co., 45 Iowa, 168, and 52 Iowa, 26. 

The other class of indebtedness springs from neither the vol- 
untary nor the tortious acts of county officials. The county 
has neither voice nor opportunity in the matter. They are imposed 
by the legislature, and are generally such as affect the state at large 
as well as the county. 

It is well here to stop a moment and consider what a county is. 
In one aspect it is an independent corporation, having peculiar pri- 
vate interests and concerns; the management of these interests and 
concerns is, as a general rule, confided to the county officials, and 
the debts incurred in the management of those private affairs are 
created by the voluntary contracts of those officials. In another 
aspect, the county is but a mere subdivision of the state, and only 
determines locally the administration of those affairs which affect 
the people of the state us a whole. Take the administration of jus- 
tice in the courts; the matter of elections; the preservation of the 
public peace and matters of a kindred nature. They are not the 

urely private concerns of the county. They affect vitally and 
argely the interests of the state asa whole. It is common else- 
where, it was and is the case here, that the cost of these public ser- 
vices is cast largely upon the county. Not upon the county as an 
independent corporation and solely interested in and benefited by 
such services, but as a portion of the state and as such portion thus 
contributing to the general welfare. 3 
140 In the creation of debts for these services the county is not 
consulted. It has no voice in saying when they shall be in- 
curred or to what extent. I know the line of demarcation is not 
preserved with absolute uniformity, but the general character of the 
difference between contractual and compulsory obligations is as I 
have stated. This isa matter of common knowledge, and must have 
been within the contemplation of the framers of the constitution. 
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Was it their intent to relieve the county of liability for these com- 
pulsory obligations when in any manner the general limit of indebt- 
edness had been reached? See what that would imply; the possi- 
bility that county commissioners by extravagance might largely 
impair, if not practically defeat, the administration of justice, the 
preservation of the peace, and even the holding of elections. For 
public service without expectation of pay is seldom done; or, if done, 
only poorly. Will a constable serve process, will a sheriff at per- 
sonal risk preserve the public peace, will a county attorney prose- 
cute with vigor and interest, will juror or witness attend, giving up 
private interests for public good, with the knowledge that these 
their services are gratuitous and will receive no compensation ? 

Will it be said the legislature can guard against these dangers by 
an increase of the tax levy? Who shall say how great will be the 
extravagance of county officials; or even if that could be restricted 
by law, who can foretell how much of crime will happen during any 
coming year? I am advised by counsel that the suppression of a 
single riot in Leadville cost the county more than the entire pro- 
ceeds of that vear’s levy. These things cannot be foreseen. 

Can it be that the framers of the constitution intended that com- 
pensation for such services should depend upon the question whether 
a limit of county indebtedness had been reached? It must be borne 
in mind that the amount of such expenditures can never be fore- 
seen. In one year they may aggregate a great amount and in the 
next be comparatively trifling. 

These considerations of a general nature impress me forcibly with 
the conviction that it was not the intent of the framecrs of this sec- 
tion to permit a county to escape from liability on account of such 
compulsory obligations by the fact that its general limit of indebted- 
ness has been reached. This conviction is strengthened by this 
provision in the section: That the indebtedness “shall not at any 
time excced twice the amount above herein limited unless when in 
manner provided by law the question of incurring such debt shall 
ata general election be submitted,” etc. Now what a county pro- 
poses voluntarily to do, what amount of debt it intends voluntarily 
to create may be known and submitted to a vote; but who can fore- 
see what amount of crime may be committed, what criminal cases 
may have to be prosecuted, what expense must be incurred in such 
prosecution or in preserving the public peace not yet apparently 
threatened ? 

These are matters which, as they cannot be foreseen, cannot well 
be provided for by submission to popular vote. “Such debt” is the 
language. Obviously, a debt that is contemplatad and not one that 
may simply be imagined. This question did not arise in this state 
for the first time. In i885 the Supreme Court of Missouri consid- 
ered and decided it. In Book vs. Earle, 87th Missouri, 246, that 
court held that a county could not contract a debt for any purpose 
in excess of its revenue for the current year without the special assent 
of the voters, and that when it was desired to create a debt in excess 
of such revenue for the improvement of the court house the question 
must first be submitted to the qualified voters. But at the same 
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term in Potter vs. Douglas County, same volume, page 239, the same 
Court held that the constitutional limitation as to indebtedness has 
no application to a debt incurred by a county for the keeping and 
transporting of its prisoners by the sheriff or jailor of another coun- 
tv. The judge who wrote the opinion in that case thus states the 
reasons therefor : 

“After carefully considering the subject, [am not of opinion that 
the constitutional prohibition should be ruled to apply in instances 
like the present. For this conclusion these are my reasons: I do 
not regard section twelve, supra, as applying here, because the effect 
of such construction would be destructive of the peace and good or- 
der of every county embraced within the provisions of section 6090 
aforesaid, tor it would be an impossibility to submit to a vote of the 
people of the county concerned, the question of an unascertained 
and unascertainable indebtedness to be incurred in the future as the 
exigencies of the case might demand. Who could foretell how many 
criminals would be arrested in the ensuing year? If this could not 
be done, is it not glaringly obvious that no question as to the amount 
of the indebtedness could possibly be submitted to the people for the 
sanction of their suffrages? The maxim, ler non cogit ad impossibilia, 
may appositely be invoked in the present case, a maxim equally 

„ invocable whether the law be statutory or organic. But 
141) another reason occurs why that section cannot apply in 
the case at bar. The inhibition of the constitution, it will 
be observed, is leveled against a county becoming indebted, i. e., 
through the ordinary channel, the action of the county court, the 
financial agent of the county. But here the indebtedness was not 
so incurred. It was created entirely independent of any action of 
the county court; created by the sheriff of the county pursuant to 
the command of section 6090, supra. The law itself gave license to 
the incurring of such a debt; it was incurred by operation of law, 
and the fact that the county would ultimately have the debt to pay 
cuts no figure in this discussion.” 

It is true by the constitution of Missouri there is a limit on the 
amount of taxation as well as in the matter of indebtedness, but 
that does not militate against the force of the argument presented 
by that court. 

My conclusion therefore is, that it is no defense to an action upon 
county warrants issued in payment of these compulsory obligations 
that the general limit ot county indebtedness has been reached. I 
believe that it is agreed between counsel that the warrants sued on 
in this action are of this nature and the judgment must be entered 
therefore in favor of the plaintiff. 

I regret that in the conclusions that have been reached I am not 
fully in accord with the Supreme Court of the State. I regret this 
not alone because I regard it generally the duty of the Federal court 
to follow the Supreme Court of the State in its interpretations of the 
State statutes and constitution, but also because of the high respect 
I entertain for the individual members of that Court, who honor the 
Office which they occupy and whose duties they so admirably dis- 
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charge; but over against that is the strong voice of appeal rising 
from the equities af these various warrant holders. 

This is not the case of a series of bonds issued to a railroad corpo- 
ration whose existence and work are, notwithstanding it is called 
a quasi public servant, we all know, prompted by personal and 
selfish interests, but it is the case of warrants issued to many indi- 
viduals ; witnesses, jurors, constables, sheriffs and the like, called 
upon by the laws of the State to render some public service in the 
administration of justice, the punishment of crime, the preservation 
of the public peace, the conduct of elections, matters in which the 
State as a whole is interested and which conduce to the general wel- 
fare, and who have obeyed the mandates of their State in the un- 
doubting faith that the promised compensation for those services 
would be paid. Honesty, justice, and all the potential obligations 
of a sulemn promise demand that they be paid; and if I have lent 
a too willing ear to the voice of such appeal and have permitted 
such equities to blind my eye to a clear vision of the literal man- 
date of the constitution, it is consolation to know that the amount 
in controversy is so great that a review of these proceedings can be 
had in the Supreme Court of the United States, by which high and 
ultimate tribunal any errors and mistakes can be corrected. 

142 And afterwards and on, to wit: the time and place afore- 
said, in due time, form and manner, the said Board of County 
Commissioners, of the County of Lake, by its said attorney and 
counsel, Daniel E. Parks, Esq., did then and there except to the 
said judgment, ruling and decision, and to that part thereof specifi- 
cally which holds, adjudges and decrees in reference to the second 
question stated therein, that the said constitutional provision is 
not a limitation upon the said Board of County Commissioners of 
the County of Lake, as to debts or obligations incurred and imposed 
on the County of Lake and said board by operation of law, and 
especially the debts and claims involved in this action, and that it 
is no defense to this action that the general limit of county indebt- 
edness had been reached when the obligations and county warrants 
alleged and set forth in plaintiff’s complaint herein were contracted, 
the debt and obligation being compulsory through the operation of 
law, and therefore not within the limit of the said constitutional 
provision. And said board did also then and there except, specially 
to that part of said judgment and opinion which holds the judg- 
ment herein must be entered therefore in favor of the plaintiff. 

And thereupon the said Court did find for the plaintiff then and 
there, on the day and year last aforesaid, and assessed his damages 
at the sum of forty thousand eight hundred sixty-three and 59-100 
dollars, to which finding the said Board of County Commissioners 
did then and there, in due time, form and manner, duly except 
thereto; and thereafter, on the 7th day of May, A. D. 1888, judg- 
ment was rendered by said Court in favor of said Frank W. Rol- 
lins, plaintiff, and against said Board of County Commissioners of 
the County of Lake, defendant, for the sum of forty thousand eight 
hundred sixty-three 59-100 ($40,863.59) dollars, besides the cost of 

this action. To which judgment said defendant then and 
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143 there, by its said counsel, in due time, form and manner duly 
excepted. 

And thereafter and on, to wit, the 9th day of May, A. D. 1888, 
the said defendant, the Board of County Commissioners of the 
County of Lake, by its said attorney and counsel, did make and file 
in said cause and Court a motion to set aside the said finding and 
judgment and grant a new trial on the merits of said cause, which 
motion is in hac verba, to wit: 


UniTEpD STaTEs OF AMERICA, | 8 
District of Colorado, 1 


In the Circuit Court of the United States, of the 8th Judicial Cir- 
cuit, held within and for said district. 


5 


FRANK W. RoLLINsã, 
Plaintiff, 
No. 2102. v8. Motion to vacate Judgment, 
Tue Boarp oF County COMMISSIONERS etc. ä 


OF THE CouNTY OF LAKE, COLORADO, 
Defendant. , 


And now comes the defendant above named, by Dan’] E. Parks 
and H. B. Johnson, its attorneys, and moves the Court to set aside 
and vacate the finding and judgment of the Court herein, dated 
May 7th, A. D. 1888, for $40,863.69, heretofore entered in this cause, 
and grant a new trial on the merits and a rehearing of the issues of 
law and fact involved in this action upon the following grounds and 
for the following reasons, viz.: 

First—The judgment and finding are against the law of the land. 

Second—The said judgment and finding are in favor of the plain- 
tiff, when they should have been, upon the law and facts, in favor 

of the defendant for costs of suit. 
144 Third—The court erred in holding and adjudging that the 
indebtedness claimed and sued upon in this section was lawful 
and valid as against the defendant and not within the limitations 
prescribed by section six (6) of article eleven (11) of the constitu- 
tion af the State of Colorado in such case made and provided. 
(Signed), DAN’L E. PARKS and 
H. B. JOHNSON, 


Deſt's Attys. 


And on, to wit, the 30th day of June, A. D. 1888, at said term of 
said court, the said motion coming on to be heard by and before 
said court. and being submitted to said court for its judgment and 
decision, was overruled by said court, to which ruling and decision 
upon said motion by said court, the said Board of County Commis- 
sioners of the County of Lake, defendant, did then and there, in 
due time, form and manner, duly except. 

And inasmuch as the said several matters so produced, given in 
evidence, had and done in said cause aforesaid, objected and in- 
sisted upon as aforesaid, had and done as aforesaid, do not appear 
by the record of the finding and judgment of said court afore- 
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said, the said attorney and counsel for the said Board of County 
Commissioners of the County of Lake did then and there pro 
his aforesaid exceptions to the opinion, finding and judgment of the 
said court, and the judge thereof, and requested him to put his seal 
and signature to this bill of exceptiqns, containing the said several 
matters so produced, given in evidence and had as aforesaid in this 
cause, according to the form of the statute in such case made and 
provided; and thereupon the said judge, at the request of the said | 
counsel for the said Board of County Commissioners of the County 
of Lake, did put his seal to this bill of exceptions and si 
145 the same pursuant to the aforesaid statute in such case mate 
and provided, and on, to wit, the 30th day of June, A. D. 1888. 
(Signed) DAVID J. BREWER, [seat.} 
Circuit 
Endorsed. In the Circuit Court of the United States held within 
and for the District of Colorado. Frank W. Rollins, Pifft., vs. The 
Board of County Commissioners of the County of Lake, Colo., Deft. 
Bill of Exceptions. Filed July 5, 1888. (Sgd) William A. Willard, 
Clerk. D. E. Parks and H. B. Johnson, Deft’s Attys. 


146 And afterwards, and on to wit: the 6th day of July, A. D. 
1888, caine again the said defendant, by its attorney aforesaid, 
and filed in said Court and in said cause, its Pracipe, for a transcript 
of the Record on Writ of Error to the Supreme Court of the United 
States. And the said Pracipe is in words and figures as follows, 
to wit: 
Precipe for Transcript. 


Tue United States OF AMERICA, \ * 
District of Colorado. : 


In the Cireuit Court of the United States for the district of 
Colorado. 
Frank W. Rol LIxS, Plaintiff, 
vs. 
Tur BoARD or County COMMISSIONERS OF THE [ No. 2102. 
County oF LAKE, COLORADO. 


The Clerk will make a transcript in error in the above entitled 
cause containing the following proceedings, viz.: Summons, Com- 
plaint, Defendant’s Answer, Replication, Judgment and Finding of 
Court, and Bill of Exceptions, and entries as to trial, etc., in record. 

[Signed] D. E. PARKS, 


Attorney for Defendant. 
To William A. Willard, Clerk. 


Denver, Colorado, May 5th, 1888. 


Endorsed: No. 2102. Circuit Court of the United States, for the 
district of Colorado. Frank W. Rollins, Piff., vs. The Board of 
County Commissioners of the County of Lake. Pracipe for. Filed 
this 6th day of July, A. D. 1888. William A. Willard, Clerk. By 
F. W. Tupper, Deputy Clerk. D. E. Parks, Attorney for Deft. 
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147 And afterwards and on to wit: The 29th day of Septein- 

ber, A. D. 1888, came again the said defendant by it attorney 
aforesaid and filed in said Court, and in said cause, its precipe for 
and sued out of and under the seal of said Court a writ of error to 
the Supreme Court of the United States. And the said pracipe is in 
words and figures as follows, to wit: 


Priccipe for Writ of Error. 


Unirep States or AMERICA, | 
District of Colorado. ae 


In the Supreme Court of tie United States. 


THe Boarp Or County COMMISSIONERS OF | 
THE County OF LAKE, COLORADO, Error to the Circuit 
Plaintiff in Error, Court of the United 
vs. States, for the District 
FraANK W. ROLLIXs, of Colorado. 
‘Defendant in Error. | 


The clerk will issue a writ of error in the above entitled cause, 
directed to the Circuit Court of the United States of the 8th Judicial 
Circuit held within and for the District of Colorado at Denver, to 
review the record, proceedings and judgment of said Circuit Court 
in the cause of Frank W. Rollins, plaintiff, vs. The Board of County 
Commissioners of the County of Lake, defendant, wherein judgment 
was given and rendered by said Court against defendant Board, ete., 
May 7th, A. D. 1888, for $40,863 59-100 and costs and returnable at 
the October term, A. D. 1888, of said U. S. Supreme Court. 


(Signed) DAN’L E. PARKS, 
Attorney for Plaintiff in Error. 


To William A. Willard, Clerk of the U. S. Circuit Court of the Dis- 
trict of Colorado, September, .... 1888: 


148 Endorsed. Gen. No. 2102. Supreme Court of the United 

States. The Board of County Commissioners of the County 
of Lake, Colorado, Plaintiff in Error vs. Frank W. Rollins, Defend. 
ant in Error. Pracipe for Writ of Error. Filed this 29th day of 
September, A. D. 1888. (Signed) William A. Willard, Clerk. 0. 
E. Parks, Attorney for Plaintiff in Error. 


And the said writ of error with the return of the Clerk thereto is 
next hereto attached, to wit: 


Writ of Error and Return: 


149 Writ of error to the Circuit Court of the United States, Dis- 
trict of Colorado. 
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UniTeED STATEs OF AMERICA, = 
District of Colorado. ag 


The President of the United States: To the Judges of the Circuit 
Court of the United States, for the District of Colorado, Greeting: 


Because in the record and proceedings, as also in the rendition of 
the judgment of a plea whieh is in the said Circuit Court, between 
Frank W. Rollins and The Board of County Commissioners of the 
County of Lake, a manifest error hath happened, to the great dam- 
age of the said The Board of County Commissioners of the County 
of Lake, as by its complaint appears. We being willing that error, 
if anv hath been, should be duly corrected, and full and speedy jus- 
tice done to the parties aforesaid in this behalf, do command you, 
if judgment be therein given, that then, under your seal, — 
and openly, you send the record and proceedings aforesaid with all 
things concerning the same, to the Supreme Court of the United 
States, together with this writ, so that you have the same at Wash- 
ington, D. C., on the second Monday of October next, in the said 
Supreme Court, to be then and there held; that the record and pro- 
ceedings aforesaid being inspected, the said Supreme Court may 
cause further to be done therein to correct that error, what of right 
and according to the law and custom of the United States should 
be done. 

Witness, The Hon. Samuel F. Miller, Associate Justice of the 
Supreme Court of the United States, this 2d day of October, in the 
year of our Lord, one thousand eight hundred and eighty-eight, 
and of the independence of the United States the 113th year. 


(Signed), WILLIAM A. WILLARD, 
[SEAL CIRCT. CT. b. s., COLO.] Clerk. 
Allowed by MOSES HALLETT, 
District Judge. 
150 Return. 


Unitep States oF AMERICA, | 
District of Colorado, 


In obedience to the command of the within writ, I herewith 
transmit to the Honorable Supreme Court of the United States, a 
duly certified transcript of a portion of the record and proceedings in 
the within entitled case, as specified in the pracipe therefor filed 
herein, together with all things concerning the same. 

Witness, my hand and seal of said Circuit Court, at Denver, in 
said district, this 8th day of October, A. D. 1888. 

(Signed) WILLIAM A. WILLARD, Clerk. 
[SEAL CIRCT. CT. v. s.,coLO.] By————Deputy Clerk. 


Endorsed : Supreme Court of the United States. The Board, etc., 
Lake County, plaintiff in error, vs. Frank W. Rollins. Writ of error, 
to the Circuit Court, U. S. District of Colorado. Filed in the Cir- 
cuit Court of the U. S. this 2d day of October, A. D. 1888. Signed, 
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William A. Willard, clerk. 
error. 

151 And afterwards, and on to wit: the 2d day of October, A. D. 
1888, came again the said defendant, by its attorney afore- 

suid, and filed in said court and in said cause, its bond on writ of 

error, and sued out of said court, a citation to the Supreme Court 

of the United States. And the said bond is in words and figures 

as follows, to wit: 


D. E. Parks, attorney for plaintiff in 


Bond on Writ of Error. 


In the Supreme Court of the United States of America. 


OF THE County OF LAKE, COLORADO, 


Naintiß in Error, Security on error to the 


Circuit Court of the United 
States, District of Colorado. 


THe Boarp or County Coon | 


v. 
FRANK W. RoLLINS, 
Defendant in Error. 


Know all men by these presents, that we, The Board of County 
Commissioners of the County of Lake, Colorado, The County of 
Lake, Colorado, and Perley Dodge, William L. Otterbach, Jeremiah 
Irwin, Frank De Mainville and Daniel E. Parks, of the said County 
of Lake, are held and firmly bound unto Frank W. Rollins, of the 
State of New Hampshire, in the sum of five hundred (500) dollars, 
to be paid to the said Frank W. Rollins, his executors or adminis- 
trators. To which payment well and truly to be made, we bind 
ourselves and each of us, jointly and severally, our and each of our 
heirs, executors and administrators, firmly by these presents. 

Seals with our seals. Dated this first day of October, A. D. 1888. 

Whereas, The above named The Board of County Commissioners 
of the County of Lake, Colorado, The County of Lake, Colorado, 

hath prosecuted a writ of error to the Supreme Court of the 
152 United States of America, to reverse the judgment rendered 

in the above entitled action, by the Circuit Court of the 
United States of the Eighth Judicial Circuit, held within and for 
the District of Colorado, at Denver, in said district, said judgment 
being against said plaintiff in error, and in favor of said defendant 
in error, for the sum of forty thousand eight hundred and sixty- 
three 59-100 dollars and costs ($40,863.£9-100), and dated the 7th 
day of May, A. D. 1888. 

Now, therefore, the condition of this obligation is such that if the 
above named The Board of County Commissioners of the County 
of Lake, Colorado, plaintiff in error, shall prosecute its said writ of 
error to and with effect, and answer all costs, if it shall fail to make 
good its plea, then this obligation shall be void; otherwise to re- 
main in full force and virtue. 
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(Signed) THE Boarp oF County COMMISSIONERS 
OF THE County OF LAKE, COLORADO, 
Tux County oF LAk E, CoLorapo, (SEAL. } 
By Periey Dopox, 
Chairman and Atty. in fact. 


PERLEY DopGE, [SEAL. 
Wu. L. OrrerBacn, SEAL. 
JEREMIAH IRWIN, | SEAL. 
F. DEMAINEVILLE, SEAL. 
Dan’. E. Parks, SEAL. 


Sealed and delivered in presence of 
(Signed), C. C. KELLOGd. 
D. E. Pakks. 
Allowed and approved October 2, 1888. 
(Signed) MOSES HALLETT, 
District Judge. 
153 Endorsed. No. 2102. Supreme Court of U. S.A. The 
Board of County Commissioners Co. of Lake, Colorado. Plff. 
in Error agst. Frank W. Rollins, Deft. in Error. Bond for costs on 
error. Filed Oct. 2, 1888. William A. Willard, clerk. Dan’l E. 
Parks, attorney for plff. in error. 1 


AND THE SalD CiTATION is next hereto attached, to wit: 
CITATION. 


154 The United States of America, District of Colorado. To 
Frank W. Rollins, Defendant in Error, Greeting: | 
You are hereby cited and admonished to be and appear at aSupreme 
Court of the United States, to be holden at Washington, D. C., on 
the eighth dav of October next, pursuant to a writ of error, filed in 
the clerk’s office of the Circuit Court of the United States for the 
District of Colorado, sitting at Denver, wherein The Board of County 
Commissioners of the County of Lake is plaintiff in error, and you 
are defendant in error, to show cause, if any there be, why the judg- 
ment rendered against the said plaintiff in error, as in the said writ 
of error mentioned, should not be corrected, and why speedy justice 
should not be done to the parties in that behalf. 
Witness, the Honorable Moses Hallett, Judge of the Circuit Court 
of the United States for the District of Colorado, this second day of 
October, in the year of our Lord one thousand eight hundred and 


eighty-eight. 


Signed. } MOSES HALLETT, Judge. 
155 Proof of Service. 
Unitep States oF AMERICA, 
District of Colorado, 88 
Arapahoe County, 


On this 3d day of October, A. D. 1888, personally appeared Daniel 
E. Parks, before me, the subscriber, a clerk of the Circuit Court of 
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the United States, for the District of Colorado, and makes oath that 
he delivered a true copy of the within Citation to Teller & Orahood, 
attorneys for the defendants in error, at their office in the City of 
Denver, in said County of Arapahoe, on the 2d day of October, A. D. 
1888, by delivering to and leaving with a clerk in and in charge of 
said office a duplicate copy thereof. 


(Signed. ] D. E. PARKS. 


Sworn to and subscribed before me, this 3d day of October, A. D. 


1888. 
[Signed. ] WILLIAM A. WILLARD, Clerk. 


Endorsed: Gen. No. 2101. Cireuit Court of the United States, 
District of Colorado. The Board of Lake Co., plaintiff in error, vs. 
Frank W. Rollins, defendant in error. Citation. Filed in Circuit 
Court of the U.S. this 3d day of October, A. D. 1888. (Signed,) 
William A. Willard, clerk. D. E. Parks, attorney for plaintitf in 

error. 


156 Unirep States or AMERICA, | - 
District of Colorado, es 


I, William A. Willard, clerk of the Circuit Court of the United 
States for the District of Colorado, sitting at Denver, do hereby cer- 
tify the above and foregoing to be a true, perfect and complete tran- 
script and copy of a portion of the record and proceedings as speci- 
fied in the praccipe therefor filed herein, heretofore filed or had and 
entered cf record in said Court, and in a certain cause lately in said 
Court pending wherein Frank W. Rollins was plaintiff and The 
Board of County Commissioners of the County of Lake was defend- 
ant, as fully and‘ completely as the same still remain on file or of 
record in my office. 

In testimony to the above, I do hereunto sign my name and affix 
the seal of said Court, at Denver, in said district, this 8th day of Oc- 
tober, A. D. 1888. 

(Signed.) WILLIAM A WILLARD, Clerk. 
[SEAL CIRCUIT CT. u. s. COLO. ] 
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IN THE SUPREME COURT OF THE UNITED STATES. 
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THE BOARD OF COUNTY COMMIS- 
SIONERS OF THE COUNTY OF 


LAKE, COLORADO, 
Plaintiff in Error, Assignment of Errors. 


v8 


FRANK W. ROLLINS, 
Defendant in Error. , 


OF THE OCTOBER TERM, A. D. 1888. 


Afterwards, on to wit: the second Monday of December, in this 
same term before the Justices of the Supreme Court of the United 
States, at the capitol, in the City of Washington, comes the said The 
Board of County Commissioners of the County of Lake, Colorado, 
plaintiff in error, by its attorney Daniel E. Parks, and says that in 
the record and proceedings aforesaid there is manifest error in this, 
to wit: 

First—The Circuit Court of the United States for the District of 
Colorado, and the Judge of said Court, Hon. David J. Brewer, erred 
in ruling, deciding and adjudging in and upon the trial of the afore- 
said cause below that section six (6) of article eleven (XI) of the con- 
stitution of the State of Colorado was and is not a limitation upon 
the said The Board of County Commissioners of the County of Lake, 
Colorado, plaintiff here and defendant below, as to debts and obliga- 

tions incurred and imposed on the said County of Lake, Colo- 
158 rado, and said Board by compulsory operation of law and 
especially the debts and claims involved in said action. 

Second—The said Court and Judge erred in ruling, deciding and 
adjudging in and upon the trial of the aforesaid cause below, in con- 
sidering and interpreting said constitutional provision, to wit: sec- 
tion six (6) of article eleven (XI) of the constitution of the State of 
Colorado that it was and is no defense to the aforesaid suit and ac- 
tion below, that the general limit of county indebtedness had been 
reached when the obligations and county warrants alleged and set 
forth in the plaintiff’s complaint in the aforesaid suit and action be- 
low are supposed to have n contracted, the debt and obligation 
thereof being erroneously adjudged by said Court and Judge to be 
compulsory through the operation of law, and consequently not 
within the limitations of the said constitutional 

Third — The said Court and judge erred signally in ruling, decid- 
ing and adjudging in and upon the trial of the aforesaid cause, as 
set forth and enunciated in the opinion and judgment of said Court 
upon, and in reference to, the “second ion,” as stated by said 
Court and judge in the latter part of said opinion and judgment, 
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beginning with the words I now pass to the second question,” and end- 
ing with the words “ It is a consolation to know that the amount in 
controversy is so great that a review of these proceedings can be had 
in the Supreme Court of the United States, by which high and ulti- 
mate tribunal any errors and mistakes can be corrected,” said part 
of said decision, opinion and ruling, and the conclusions reached 
thereby, being totally erroneous. 7 
159 Fourth—The said Court and judge erred in ruling, deciding 
and adjudging in and upon the trial of the aforesaid cause 
below, in manner and effect as set forth and enunciated in that part 
of said opinion, judgment and decision of said Court and judge, 
disposing of the “second question” stated and decided in and by 
said opinion in said cause, that judgment in said cause must be en- 
tered therefore in favor of the plaintiff. 

Fifth—The said Court and judge erred in deciding, ruling and 
adjudging in and on the trial of the aforesaid cause below that sec- 
tion six (6) of article eleven (XI) of the constitution of the State of 
Colorado, alleged and set forth in the aforesaid record of said cause, 
was, and is not, a limitation upon the power of the said plaintiff in 
error as to debts and obligations incurred and imposed by compul- 
sory operation of law, and especially as to those claims and debts 
involved in this, the aforesaid action below. 

Sixth —The said Court and judge erred in finding the issues of the 
aforesaid cause in favor of the plaintiff below, and against the de- 
fendant below, and in assessing the said plaintiff's damages at the 
sum of forty thousand eight hundred and sixty-three dollars and 
fiftv-nine cents ($40,863.59), the said plaintiff being entitled to no 
recovery at all. 

Seventh —The said Court and judge erred in giving and entering 
judgment in the aforesaid cause in favor of the said plaintiff below, 
and against the said defendant below, for the sum of forty thousand 
eight hundred and sixty-three dollars and fifty-nine cents (840, 
863.59) and costs, the said plaintiff being entitled to no judgment 
at all. 

Eighth—The said Court and judge erred in finding in and upon 

the trial of the aforesaid cause the issues thereof in favor of 
160 the plaintiff below, and against the defendant below. 
Ninth—The said Court and Judge erred in not giving and 
entering judgment in the aforesaid cause in favor of the defendant 
below and against the plaintiff below for costs. 

Tenth—The said Court and Judge erred in overruling the motion 
made by the defendant below, in the aforesaid cause, to vacate and 
set aside the finding and judgment of said Court in said cause and 
grant a new trial on the merits and a rehearing of the issues of law 
und of fact involved therein; and in this, to wit: 

Ist. The finding and judgment are against the law of the land. 

2d. The judgment and finding are in favor of the plaintiff when 
they should have been, upon the law and facts, in favor of the said 
defendant below for costs of suit. 

3d. The Court erred in holding and adjudging that the indebt- 
edness claimed and sued upon in said action was lawful and valid 
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as against the said defendant below and that the same was not 
within the limitations prescribed by section six (6) of Article eleven 
(XI) ot the Constitution of the State of Colorado in such case made 
and provided. 

E th—The said Court and Judge erred in and on the trial of 
the aforesaid cause below in construing the stipulations of the 
agreed statement of facts in the aforesaid cause against their man- 
ifest purpose and intention and in holding that under the pleadings 
and statement of facts in said cause the plaintiff was entitled to 
judgment in accordance with the opinion of the said Court and 
Judge expressed in the aforesaid cause. 

Twelfth—The said Court and Judge erred in finding and giving 
judgment for the plaintiff in and upon the trial of the aforesai 

cause below in a sum of money greater than that which 
161 the plaintiff was, under the ruling and decision of said Court 

and Judge, entitled to recover in said cause upon: the plead- 
ings and statement of facts. 

Thirteenth—The finding and judgment of said court and judge 
in the aforesaid cause below is contrary to the evidence adduced in 
said cause on the trial thereof and the law of the land applicable 
thereto, and such finding and judgment is. by reason thereof sig- 
nally erroneous. * 

And the said The Board of County Commissioners of the County 
of Lake, Colorado, plaintiff in error, prays that the judgment afore- 
said may be reversed and annulled, and altogether for naught held, 
and that the said plaintiff in error may be restored to things 
which it has lost by occasion of the said 3 


L E. PARKS, 
Attorney for Plaintiff in Error. 
Endorsed on cover: script of Record. Supreme Court of 
the United States. No. 7The Board of County Commission- 


ers of the County of Lake, plaintiff in error, vs. Frank W. Rollins, 
defendant in error. In Error to the Circuit Court of the United 
States, District of Colorado, sitting at Denver. . Got FF 
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In the Supreme Court 


Of the Gnited States. 


THE BOARD OF COUNTY COMMIS- 
SIONERS OF THE COUNTY OF]... 


LAKE, ä 
Plaintiff in Error, No. 1847. 


vs. 
FRANK. W. ROLLINS, 


Defendant in Error. | 


—— —— — — — — — 


STATEMENT OF THE OASE. 


This is an action upon county warrants. The complaint 
alleges that the warrants in question were issued and pre- 
sented to the treasurer for payment, and by him duly en- 
dorsed and registered, and that, “subsequent to such 
registration, the plaintiff bought and purchased said war- 
rants for a valuable consideration, and is now the owner 
and holder thereof.” (Record p. 18.) 

The answer contains several defenses. The second de- 
fense consists largely of a specific denial of the allegations 
of the complaint. As to the ownership of the warrants, 
it is denied that at any time heretofore the said plaintiff 
bought or purchased said supposed warrants, or orders, or 


D 


any or either of them, or any part thereof, for a valuable 
consideraton, or otherwise, or that he bought or purchased 
them at all, or that he was, at the time of the commence- 
ment of this action, or that he is now, the owner or holder 
of any of said alleged warrants or orders, or any or either 
of them, or any part thereof, for value or otherwise: 
(Record p. 34.) The want of ownership was aiso affirm- 
atively asserted in the fourth defense. (Record p. 35.) 
In the fifth defense the answer alleges that the alleged 
warrants were issued after the limitation of indebtedness 
prescribed by the constitution (Art. 11 Sec. 6) had been 
reached and exceeded. (Record pp. 35-38.) In the ninth 
defense the answer alleges that the said supposed warrants 
were made payable to the respective payees therein, and 
that such payees were, at the time such warrants were 
issued, and, also, at the time of the commencement of this 
action, citizens and residents of the state of Colorado. 
(Record pp. 39-40.) 

The replication is chiefly directed to the fifth defense, 
and sets up certain facts which the pleader thinks should 
be considered in construing the constitution. As to the 
ninth defense, the replication asserts that the warrants 
were issued payable to bearer, and are due and payable to 
plaintiff without endorsement or assignment. (Record 
pp. 41-51.) 

The bill of exceptions shows that the cause was submit- 
ted upon an agreed statement of facts. (Record pp. 53-54.) 
This agreed statement of facts sets forth something of the 
history of the indebtedness of the several counties of the 
state; certain proceedings of the constitutional conven- 
tion and the address of the convention to the people of 
the state. (Record pp. 54-83.) As to the condition of 
the indebtedness of the county at the time the warrants 
in question were issued, it is distinctly agreed that if sec- 
tion six of article eleven of the constitution is construed 
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to be a limitation upon all indebtedness, then the plaintiff 
in error was entitled to judgment in its favor on its fifth 
defense. (Record p. 70.) 

The bill of exceptions also contains the opinion of the 
court. (Record pp. 85-93.) A motion fora new trial was 
made and overruled. (Record pp. 94-95.) The record 
contains an assignment of errors. (Record pp. 101-103.) 

It will be seen that there is absolutely nothing in the 
agieed statement of facts (and no evidence of any kind 
was introduced, other than this agreed statement) upon 
the question of ownership of these warrants. 

Constitutional provisions upor: the subject of the limi- 
tation of the indebtedness of counties have been adopted 
in Iowa (Art. 11 Sec. 3) in 1857; in Illinois (Art. 9 Sec. 12) 
in 1870; in West Virginia (Art. 10 Sec. 8) in 1872; in 
Pennsylvania (Art. 9 Sec 8) in 1873; in Wisconsin (Art. 
11 Sec. 3) in 1874; in Missouri (Art. 10 Sec. 12) in 1875; 
and Colorudo (Art. 11 Sec. 6) in 1876. These provisions 
are as follows: 

Iowa: “ No county or other political or municipal cor- 
poration shall be allowed to become indebted in any man- 
ner, or for any purpose, io an amount in the aggregate exceed- 
ing five per centum on the value of the taxable property 
within such county or corporation, to be ascertained by 
the last state and county tax-lists previous tu the incurring 
of such indebtedness.” 

Illinois: No county, city, township, school district or 
other municipal corporation shall be allowed to become 
indebted in any manner or for any purpose to an amount, 
including existing indebtedness, in the aggregate exceeding 
five per centum on the value of the taxable property 
therein, to be ascertained by the last assessment for state 
and county taxes, previous to the incurring of such in- 
debtedness. Any county, city, school district or other 
municipal corporation, incurring any indebtedness as 
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aforesaid, shall, before or at the time of doing so, provide 
for the collection of a direct annual tax sufficient to pay 
the interest on such debt as it falls due, and also to pay 
and discharge the principal thereof within twenty years 
from the time of contracting the same.” 

West Virginia: “No county, city, school district or 
municipal corporation, except in cases where such corpo- 
rations have already authorized their bonds to be issued, 
shall hereafter be allowed to become indebted in any man- 
ner or for any purpose, to an amount, including existing in- 
debtedness, in the aggregate, exceeding five per centum on 
the value of taxable property therein, to be ascertained by 
the last assessment for state and county taxes, previous to 
the incurring of such indebtedness; nor without at the 
same time providing for the collection of a direct annual 
tax sufficient to pay, annually, the interest on such debt, 
and the principal thereof, within and not exceeding thirty- 
four years.” 

Wisconsin: “No county, city, town, village, school dis- 
trict or other municipal corporation shall be allowed to 
become indebted, in any manner or for any purpose, to any 
amount, including existing indebtedness, in the aggregate, exceed- 
ing five per centum on the value of the taxable property 
therein, to be ascertained by the last assessment for state 
and county taxes previous to the incurring of such in- 
debtedness. Any county, city, town, village, school dis- 
trict or other municipal corporation incurring any in- 
debtedness as aforesaid, shall, before or at the time of doing 
so, provide for the collection of a direct annual tax suf- 
ficient to pay the interest on such debt as it falls due, and 
also to pay and discharge the principal thereof within 
twenty years from the time of contracting the same.” 

Pennsylvania: “ The debt of any county, city, borough, 
township, school district or other municipality or incor- 
porated district, except as herein provided, shall never 
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exceed seven per centum upon the assessed value of the 
taxable property thereiu, nor shall any such municipality 
or district incur any new debt, or increase its indebted- 
ness to an amount exceeding two per centum upon such 
assessed valuation of property, without the assent of the 
electors thereof at a public election, in such manner as 
shall be provided by law; but any city, the debt of which 
now exceeds seven per centum of such assessed valuation, 
may be authorized by law to increase the same three per 
centum in the aggregate at any time, upon such valua- 
tion.” 

Missouri: “No county, city, town, township, school 
district or other political corporation or subdivision of the 
state, shall be allowed to become indebted in any manner, 
or for any purpose, to an amount exceeding in any year 
the income and revenue provided for such year, without 
the assent of two-thirds of the voters thereof voting at an 
election to be held for that purpose; nor, in cases requir- 
ing such assent, shall any indebtedness be allowed to be 
incurred to an amount, including existing indebtedness, 
in the aggregate exceeding five per centum on the value 
of the taxable property therein, to be ascertained by the 
assessment next before the last assessment for state and 
county purposes, previous to the incurring of such indebt- 
edness; provided, that, with such assent, any county may 
be allowed to become indebted to a larger amount for the 
erection of a court house or jail; and provided further, that 
any county, city, town, township, school district, or other 
political corporation or subdivision of the state incurring 
any indebtedness, requiring the assent of the voters afore- 
said, shall, before or at the time of doing so, provide for 
the collection of an annual tax sufficient to pay the inter- 
est on such indebtedness as it falls due, and also to con- 
stitute a sinking fund for payment of the principal thereof 
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within twenty years from the time of contracting the 
same.” 
Colorado: No county shall contract any debt by loan, 


in any form, except for the purpose of erecting necessary 


public buildings, making and repairing public roads and 
bridges, and such indebtedness contracted in any one year 
shall not exceed the rates upon the taxable property in 
such county, following, to wit: Counties in which the 
assessed valuation of taxable property shall exceed five 
millions of dollars, one dollar and fifty cents on each 
thousand dollars thereof. Counties in which such valu- 
ation shall be less than five millions of dollars, three dol- 
lars on each thousand dollars thereof. And the aggregate 
amount of indebtedness of any county: for all purposes, 
exclusive of debts contracted before the adoption of this 
constitution, shall not at any time exceed twice the amount 
above herein limited, unless when in manner provided by 
law, the question of incurring such debt shall, at a general 
election, be submitted to such of the qualified electors of 
such county as in the year last preceding such election 
shall have paid a tax upon property assessed to them in 
such county, and a majority of those voting thereon shall 
vote in favor of incurring the debt; but the bonds, if any 
be issued therefor, shall not run less than ten years, and 
the aggregate amount of debt so contracted shall not at 
any time exceed twice the rate upon the valuation last 
herein mentioned; provided, that this section shall not 
apply to counties having a valuation of less than one mil- 
lion of dollars.” 

Other provisions of the constitution of Colorado which 
it may be necessary to consider are as follows: 

The rate of taxation on property, for state purposes, 
shall never exceed six mills on each dollar of valuation ; 
and whenever the taxable property within the state shall 
amount to one hundred million dollars, the rate shall not 
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exceed four mills on each dollar of valuation ; and when- 
ever the taxable property within the state shall amount 
to three hundred million dollars, the rate shall never 
thereafter exceed two mills om each dollar of valuation, 
unless a proposition to increase such rate, specifying the 
rate proposed, and the time during which the same shall 
be levied, be first submitted to a vote of such of the qual- 
ified electors of the state as in the year next preceding 
such election shall have paid a property tax assessed to 
them within the state, and a majority of those voting 
thereon shall vote in favor thereof, in such manner as 
may be provided by law. (Const. Art. 10 Sec. 11.) 

No appropriation shall be made nor any expenditure 
authorized by the general assembly whereby the expend- 


iture of the state during any fiscal vear shall exceed the 


tax then provided for by law and applicable for such ap- 
propriation or expenditure unless the · general assembly 
making such appropriation shall provide for levying a 
sufficient tax not exceeding the rate allowed in section 
eleven of this article to pay such appropriation or expend- 
iture within such fiscal year. This provision shall not 
apply to appropriations or expenditures to suppress in- 
surrection, defend the state, or assist in defending the 
United States in time of war. (Const. Art. 10 Sec. 16.) 
The state shall not contract any debt by loan in any 
form except to provide for casual deficiencies of revenue, 
erect public buildings for use of the state, suppress insur- 
rections, defend the state, or, in time of war, assist in de- 
fending the United States; and the amount of the debt 
contracted in any one year to provide for deficiencies of 
revenue shall not exceed one-fourth of a mill on each 
dollar ot valuation of taxable property within the state, 
and the aggregate amount of such debt shall not at any 
time exceed three-fourths of a mill on each dollar of said 
valuation until the valuation shall equal one hundred 
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millions of dollars, and thereafter such debt shall not ex- 
ceed one hundred thousand dollars, and the debt incurred 
in any one year for erection of public buildings shall not 
exceed one-half mill on each dollar of said valuation, and 
the aggregate amount of such debt shall never at any 
time exceed the sum of fifty thousand dollars (except as 
provided in section five of this article) and in all cases the 
valuation in this section mentioned shall be that ot the 
assessment last preceding the creation of said debt. 
(Const. Art. 11 Sec. 3.) 

No city or town shall contract any debt by loan in any 
form, except by means of an ordinance, which shall be 
irrepealable, until the indebtedness therein provided for 
shall have been fully paid or discharged ; specifying the 
purposes to which the funds to be raised shall be applied, 
and providing for the levy of a tax, not exceeding twelve 
(12) mills on each dollar of valuation of taxable property 
within such city or town, sufficient to pay the annual in- 
terest, and extinguish the principal of such debt within 
fifteen, but not less than ten years from the creation there- 
of; and such tax, when collected, shall be applied only to 
the purposes in such ordinance specified, until the indebt- 
edness shall be paid or discharged. But no such debt 
shall be created unless the question of incurring the same 
shall at a regular election for councilmen, aldermen or 
officers of such city or town, be submitted to a vote of 


such qualified electors thereof as shall, in the year next’ 


preceding, have paid a property tax therein, and a ma- 


jority of those voting on the question, by ballot deposited . 


in a special ballot box, shall vote in favor of creating such 
debt; but the aggregate amount of debt so created, to- 
gether with the debt existing at the time of such election, 
shall not at any time exceed three per cent. of the valu- 
ation last aforesaid. Debts contracted for supplying water 
to such city or town are excepted from the operation of 
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this section. The valuation in this seetion mentioned 
shall be in all cases that of the assessment next preceding 
the last assessment before the adoption of such ordinance. 
(Const. Art. 11 Sec. 8.) . 

Certain statutory provisions, which will be referred to 
in argument, but not set forth in full, are as follows: 

County orders shall be signed by the chairman and at- 
tested by the clerk, and shall specify the nature of the 
claim or service for which they were issued. (Genl. Stat. 
Sec. 546.) 

Such clerk shall not sign or issue any county order, 
unless ordered by the board of commissioners authorizing 
the same; and every such order shall be numbered, and 
the date, amount and number of the same, and the name 
of the person to whom it is issued, shall be entered in a 
book kept by him in his office for 1 purpose. (Genl. 
Stat. Sec. 556.) 

All promissory notes, bonds, due-bills and other instru- 
ments in writing, made payable by any person, whereby 
such person promises or agrees to pay any sum of money 
or article of personal property, or any sum of money 
in personal property, or acknowledges any sum of 
money or article of personal property, to be due to 
any other person or persons, shall be taken to be due 
and payable to the person or persons to whom the said 
note, bond, bill or other instrument in writing is made. 
(Genl. Stat. Sec. 103.) 

Any such note, bill, boud or other instrument in writ- 
ing, made payable to any person or persons, shall be as- 
signable by endorsement thereon, under the hand of such 
person and of his assignee, in the same manner as bills 
of exchange are, so as absolutely to transfer and vest the 
property thereof in each and every assignee successively. 
(Genl. Stat. Sec. 104.) 

The sixth defense raises a question respecting the stat- 
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ute of limitations as applied to actions upon certain war- 
rants specified therein. 

The court below, in its opinion, says: “I believe that 
it is agreed between counsel that the warrants sued on in 
this action are of this nature, and the judgment must be 
entered, therefore, in favor of the plaintiff.” The court 
means by this that it is agreed that the warrants in suit 
were issued for what is called compulsory obligations. 
No such agreement has ever been made. Nothing of the 
kind can be found in the pleadings or the agreed state- 
ment of facts. And it will be found that a large portion 
of the warrants sued upon, can upon no theory be consid- 
ered as having been issued for so-called compulsory obli- 
gations. 


BRIEF OF PLAINTIFF IN ERROR. 


The principal questions which arise upon the record 
are: (1.) Whether there is anything in the record, irre- 
spective of the constitutional limitation of indebtedness, 
upon which the judgment can stand. (2.) Whether the 
constitutional limitation embraces indebtedness other 
than that contracted by loan. (3.) Whether, if it does 
embrace indebtedness other than that contracted by loan, 
it embraces such indebtedness as that sued upon. 


I. 


The complaint alleges that the plaintiff bought and 
purchased these warrants for a valuable consideration, 
and is now the owner and holder thereof. The answer 
denies these allegations, negativing the very language in 
which they are made. And there is absolutely no proof 
upon the subject. There is no allegation that these war- 
rants were ever assigned or endorsed to the plaintiff, and 
the reverse of this is to be inferred, for the replication 
alleges that they were issued payable to bearer, and are 
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due and payable to plaintiff without endorsement or assign- 
ment. The form of these warrants, as set forth in the 
complaint, shows that they are made payable to certain 
persons, as payees, or bearer; and the complaint alleges 
that the list of warrants set forth therein were issued “to 
the persons us herein named, for the purposes as herein 
set forth, and of the amount as herein stated.” 

One substantial and meritorious question which the de- 
fendant sought to raise, whether treated as a question of 
pleading or an issue of fact, is that the payees never en- 
dorsed these warrants, and that plaintiff can maintain no 
action upon them without such endorsement. The stat- 
ute (Gen. Stat. Secs. 103 and 104) provides that all prom- 
issory notes, bonds, due-bills and other instruments in 
writing, made by any person, whereby such person prom- 
ises or agrees to pay any sum of money or article of 
personal property, or any sum of money in personal 
property, or acknowledges any sum of money or article of 
personal pruperty to be due to any other person or per- 
sons, shall be taken to be due and payable to the person 
or persons to whom the said note, bond, bill or other in- 
strument in writing is made, and that any such note, bill, 
bond or other instrument in writing, made payable to 
any person or persons, shall be assignable by endorse- 
ment thereon, under the hand of such person and of his 
assignee, in the same manner as bills of exchange are, so 
as absolutely to transfer and vest the property thereof in 

ch and every assignee successively. The statute (id. 
Sec. 105) then provides for such assignee bringing suit, 
and (id. Sec. 107) for the qualified liability of the assignor. 
Is a county warrant or order such an instrument in writ- 
ing as is contemplated by this statute? It is probably 
not a promise to pay, but is it not an instrument in writ- 
ing by which it is acknowledged that a sum of money is 
due? Our statute is a literal transcript of the statute of 
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Illinois, and it was decided there, before its adoption here, 
that no transfer of the legal title to a written instrument 
within the terms of the statute, could be made, except by 
endorsement, as the form of transfer prescribed by the 
statute “necessarily excludes all other modes of transfer.” 
(Hilborn vs. Artus 3 Scam. 344; Shippington vs. Pulliam 
id. 385; New Hope etc. vs. Perry 11 III. 468; Roosa vs. 
Crist 17 id. 450; Wilder vs. De Wolf 24 id. 190.) It has 
also been expressly decided that a county warrant or order 
is such an instrument in writing as is contemplated by 
this statute. (Garvin vs. Wiswell 83 III. 215.) 

In California it is held that a county warrant made 
payable to the payee or bearer can only be transferred by 
endorsement so as to enable the assignee to bring suit 
upon it. (Martin vs. San Francisco 16 Cal. 285.) In Peo- 
ple vs. Gray (23 Cal. 125) the court said: “It is clear that 
the county treasurer cannot be compelled to pay a county 
warrant to any other person than the one in whose favor 
it is drawn, without at least an assignment of the warrant 


by the payee.” 


IT. 


Can the constitutional provision (Art. II Sec. 6) be con- 
strued to be only a limitation upon the contraction of in- 
debtedness, by loan, for the purpose of erecting necessary 
public buildings, and making and repairing public roads 
and bridges? Why should the framers of the constitu- 
tion have placed a limitation upon indebtedness to be in- 
curred for these purposes, and for no other? It will be 
seen that these purposes were being favored rather than 
discriminated against. They were the only purposes for 
which money could be borrowed. It is not likely that 
the convention in the same section would be actuated by 
such conflicting and inconsistent motives and policies as 
to declare that they would favor these purposes by allow- 
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ing counties to borrow money to a certain amount, and 
incur a certain other amount of indebtedness otherwise 
than by loan, in their advancement, and then turn round 
and say that the debt for these purposes shall be lim- 
ited to a certain amount, while the debt for all other pur- 
porses, already thus discriminated against, may be wholly 
without limit. A convention will not be convicted of 
any such inconsistency unless such construction is im- 
perative. But the language does not admit of this con- 
struction. The section treats of two distinct subjects. 
The first eight lines of the section, as published in the 
revised laws of 1883, relate to and exhaust one subject. 
This subject is the indebtedness which may be contracted 
in any one year, by loan, for erecting necessary public 
buildings and making and repairing public roads and 
bridges. It is not a limitation upon the total debt which 
may be contracted in one year for this purpose, but upon 
that which may be contracted by loan. The words “such 
indebtedness” clearly refer, not only to debt for the special 
purposes, but such as is contracted by loan. It was not 
intended that there should be any limitation in the 
amount which might be expended for these purposes. 
There is nothing in the constitution which would pre- 
vent the people of a county from building their court 
house out of gold or paving their highways with silver. 
They can do anything they wish if they pay for it. The 
limitation is on the borrowing power. But this puwer 
can be exercised as often as the loan is discharged. Only 
a certain amount can be borrowed each year, but when 
the amount borrowed one year is paid, then the same 
amount can be borrowed the next year for the same pur- 
pose. But this is not a limitation on the amount that 
may be expended or the amount of debt that may be in- 
curred in one year, for these special purposes. Other ex- 
penditures for these purposes may be made, and other 
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debts may be contracted therefor in the same year, but 
they must not be by loan. In determining, however, what 
the amount of this additional indebtedness and expendi- 
ture may he, the other and aggregate indebtedness of the 
county must be taken into calculation. And here we 
come to a consideration of the meaning of the clause con- 
tained in the ninth, tenth and eleventh lines of the sec- 
tion. Upon this inquiry, we are to look at the history of 
the times preceding the convention, in order to ascertain 
the mischief that it was sought to remedy, for the pur- 
pose of arriving at the intention of the convention 
and the people in framing and adopting this provision. 
During the ten or fifteen years preceding 1876, an evil of 
gigantic proportions had appeared in the land. This 
evil had been fitly characterized as a mania on the part 
of counties and other municipal corporations to incur 
public debt. In 1876 this municipal indebtedness was 
estimated at nine hundred million dollars. (Dillon 
Mun. Bonds 3.) This, together with the national debt, 
amounted to about ten per centum of the assessed 
valuation of all the property of the United States. 
(Burrow’s Pub. Sec. Sec. 1.) It is true that such in- 
debtedness was largely in the form of bonds issued to 
corporations in payment of subscriptions to railroads 
and for the advancement of other schemes of inter- 
nal improvement, and bonds issued for money bor- 
rowed, or rather bonds issued and sold for what they 
would bring, to raise money for public purposes. The 
former of these last-named purposes was placed under the 
ban of an absolute prohibition (The Colorado etc. vs. Lea 
5 Colo. 192), while the latter was regulated by the first 
clause of this section. But this was by no means the full 
extent of the evil. Another convenient mode of incur- 
ring public indebtedness was by issuing warrants, not 
upon a fund that was in the treasury, but with full knowl- 
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edge on the part of the agents of the corporation and the 
persons dealing with them, that there was no money in 
the treasury to pay the warrants, and would not and could 
not be for years to come. This was incurring a debt to 
be paid in the future; it was anticipating the revenues of 
future years; it was a debt drawing interest, and is sub- 
ject to all the objections which can be made to a bonded 
indebtedness. A warrant indebtedness usually becomes a 
bonded indebtedness. | Five hundred thousand dollars of 
the bonded indebtedness of Lake county was originally a 
warrant indebtedness, for which funding bonds were 
issued. The court will take judicial notice, from the 
amount of special and general legislation which had been 
had before the adoption of the constitution, on the subject 
of funding warrant indebtedness, that the incurring of 
debt in this form had become an evil of no less magni- 
tude than the incurring the same in other forms. It 
would be a reflection upon the intelligence of the men 
composing the convention, in view of the magnitude of 
this evil, to suppose that they intended to limit the debt 
that could be incurred for some special purposes, and in 
one particular form, and leave the evil itself practically 
unchecked. The temptations to extravagance and job- 
bery are equal, whether the debt is to be evidenced by bond 
or by warrant. The vicious practice of anticipating and 
encumbering the future is equal in either case. The safe 
rule that a person or corporation ought to pay as they 
go,” is violated as much in one case as the other. If a 
scheme is proposed involving public expenditure, and a 
warrant can be issued with a perfectly well understood 
uncertainty as to when it will be paid, and with the ex- 
pectation that it will have to be funded, and paid, if ever 
paid, at the end of a term of years, who shall say that 
there is less objection to this proceeding than the issuance 
of a bond at once? Can the ingenuity of man conceive 
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a single objection that applies in one case which does not 
apply, in its full force, to the other? Let us see what the 
courts have declared was the mischief to be remedied by 
this class of constitutional provisions, and the purpose 
had in view in adopting them. 

In Appeal of the City of Erie (91 Pa. St. 398), on page 
402, the court said: “ It is idle to urge that the restriction 
includes only a bonded indebtedness, for such is neither the 
constitutional letter nor spirit. A floating debt usually 
ends in a bonded debt, and the former is just as obliga- 
tory as the latter. What difterence does it make to the 
overtaxed citizen whether the debt his property 1s confis- 
cated to pay is called floating or bonded?” In Law vs. 
People (87 IIl. 385), on page 396, the court said: “The 
clear and unmistakable purpose of the framers of the or- 
ganic law, by inserting this provision, was to effectually 
protect persons residing in municipalities trom the abuse 
of their credit, and the consequent oppression of burden- 
some taxation. There could, we think, have been no 
other purpose, and this is made manifest from the experi- 
ence of the past.” In Prince vs. City (105 III. 138), on 
page 142, the court said: “While the provision of the 
constitution just cited declares, in emphatic terms, that a 
city or other municipality whose existing indebtedness 
already exceeds the constitutional limit, as was the case 
here, shall not become further indebted, in any manner or 
for any purpose, it is seriously contended by counsel for 
appellant that a municipality thus circumstanced may 
become indebted for supplies to meet its ordinary wants and 
necessities. To so construe the constitution would be to 
add a provision, in the nature of an exception, to the con- 
stitution, which the framers of that instrument did not 
see fit to insert. This, as is well settled by an unbroken 
current of authority, is not permissible where the lan- 
guage of the law is clear and unambiguous, as is the case 
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here, except where to give effect to the language used, ac- 
cording to its literal terms, would lead toa gross absurdity, 
or manifest wrong or inconsistency, which courts will not 
impute to a legislative body. |That any such consequence 
will flow from giving effect 10 this provision of the con- 
stitution, according to the obvious meaning of the lan- 
guage in which it is conceived, will hardly be claimed by 
any one. The object and purpose of the framers of the 
constitution in adopting this provision have, on more than 
one occasion, received the deliberate and mature consid- 
eration of this court, and we do not feel called upon to 
repeat what we have already said upon the subject, but 
will content ourselves with a reference to the cases con- 
taining the previously expressed views of this court in 
relation to it.“ In Prince vs. City (105 III. 215) the court 
said: “To this defense, which is conceded to be true, it is 
replied in substance that the indebtedness.sued for was 
incurred and made by the city authorities in providing 
for the ordinary or current expenses of the city government. 
The conclusive rejoinder to this position is, that the city 
authorities, when brought within this provision of the 
constitution, are just as powerless to create a debt on ac- 
count of ordinary or current expenses as they are on 
account of anything else. When once brought within 
the provision they have no power to create a debt at all, 
and this is expressly decided in the case of City of Spring- 
field vs. Edwards (84 III. 626.) It was there said, in dis- 
cussing this very question: ‘And since the purpose of the 
debt is expressly excluded from consideration, it can make no 
difference whether the debt be for necessary current ex- 
penses, or fur something else.’ This can no longer be re- 
garded as an open question.” In City vs. Stewart (51 
Iowa 385), on page 393, the court said: “The appellant 
insists that the order is erroneous because, in estimating 
the amount of the plaintiff’s indebtedness, the outstanding 
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1 warranis are included and counted. It is urged that the 
| constitutional inhibition applies only to bonded indebted- 
| ness, and is not applicable to outstanding warrants issued 
for current city expenses. * * * Thelanguage of this 
1 provision is very general and comprehensive. It includes 
| indebtedness incurred in any manner, or for any purpose. 
We would not be justified in limiting it by construction, 
as contended for by appellant. * * * The language 
of the constitutional provision is not susceptible of a con- 
struction thus limiting it. The court did not err in hold- 
ing that the amount of the outstanding warrants should 
be considered in determining the amount of plaintiff’s 
indebtedness.” The same view was held in other cases in 
that state: (Scott vs. City of Davenport 34 Iowa 208; 
Grant vs. City of Davenport 36 Iowa 396; French vs. City 
of Burlington 42 Iowa 614.) In Buchanan vs. Litchfield 
(102 U. S. 278), on page 287, the court said: “The words 
employed are too explicit to leave any doubt as to the ob- 
ject of the constitutional restriction upon municipal in- 
debtedness. The purpose of its framers, beyond all ques- 
tion, was to withhold from the legislative department the 
power to confer upon municipal corporations authority to 
incur indebtedness in excess of a prescribed amount. The 
authority, therefore, conferred by the act of April 15, 1873, 
to incur indebtedness in the construction and mainte- 
nance of a system of water-works, could have been law- 
fully exercised by a city, incorporated town, or village, 
only when its liabilities, increased by any proposed new 
. indebtedness, would be within the constitutional limit. 
* No legislation could confer upon a municipal corporation 
| authority to contract indebtedness which the constitution 
Ay expressly declared it should not be allowed to incur.” 
EI There can be no doubt but that every constitutional 
| convention which had adopted a provision on the subject 
of the limitation of municipal indebtedness, prior to 1876, 
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intended the limitation to apply to all indebtedness, wholly 
irrespective of the manner in which it was contracted, the 
form in which it was evidenced, or the purpose for which 
the obligation was entered into: and the presumption is 
that the framers of the constitution of this state, when 
dealing with a grave question, had the provisions of all 
other constitutions, relating to this subject, before them; 
that such provisions were understood and rightly con- 
strued; and that if language of similar import was used 
in framing our constitution, it was done in execution of 
the same policy and with the same intent as when used 
in the other states. In The Wisconsin etc. vs. Taylor (52 
Wis. 37), on page 62, the court said: “Thus it appears 
that prior to the adoption of our state constitution, ten 
states had each undertaken, by its constitution, to limit 
the powers of its legislature on the subject of taxation. 
The other states then forming the Union were at that 
time without limitations on the subject. Our constitu- 
tional convention contained many able men, and several 
able lawyers. In the important work of devising and 
adopting a constitution, we must assume that they care- 
fully examined the constitutions of the several states, 
especially upon so important a subject as that of taxation. 
To do otherwise would have been a dereliction of duty 
that no one who is acquainted with the men would think 
of for a moment.” Can there be any doubt that what the 
court here presumes was the very fact as to the provision 
in question? Take the clauses of the constitutions of 
Illinois and this state, and is not the limitation for all 
purposes as plainly expressed in one as in the other? It 
may be said that the words “in any manner,” as found in 
the Illinois constitution, are left out of ours, but these 
words are mere surplusage. A limitation for all pur- 
poses excludes the idea that the limitation may be ex- 
ceeded for any purpose or in any manner. The indebted- 


. — ea ee me — 


— 20 


ness itself is limited, and limited for all purposes. To 
say that the limitation shall not be exceeded in any man- 
ner is but to repeat the proposition without giving it any 
emphasis. The limitation upon all forms of indebtedness 
is involved in the limitation for all purposes. This was 
evidently comprehended by the person who drew our sec- 
tion, with all the provisions upon the same subject as 
found in other constitutions, before him. He used terms 
which expressed the same intent and which should re- 
ceive the same construction. 

In arriving at the intention, we should consider all 
provisions of the constitution upon the general subject of 
limitation of indebtedness, and, when we do this, we find 
that there are limitations of the aggregate amount of in- 
debtedness which can be incurred either by the state, 
counties, cities or towns. The constitution (Secs. 11 and 
16 Art. 10, and Sec. 3 Art. 11) clearly proves a limitation 
upon the part of the state. By Sec. 3 Art. 11 the state is 
prohibited from contracting any debt by loan in 
any form except (1) to provide for casual defi- 
ciencies of revenue, (2) to erect public buildings 
for use of the state, and (3) to suppress insurrection, 
defend the state, or, in time of war, assist in defending the 
United States. For the first purpose a limitation is pre- 
scribed, first, for the amount that may be borrowed in any 
one year, and second, for the aggregate amount of such debt 
at any time, until the valuation shall equal one hundred 
millions of dollars, and thereafter such debt shall not ex- 
ceed one hundred thousand dollars. For the second pur- 
pose, the debt incurred in any one year is limited to a cer- 
tain amount, and the aggregate amount of such debt shall 
never at any time exceed the sum of fifty thousand dol- 
lars, except by a vote of the people, when it may be in- 
creased to three mills on the dollar of valuation. The 
debt which may be contracted for suppressing insurrec- 
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tion, defending the state or assisting in defending the 
United States, is nowhere limited, either as to form or 
amount. It is not so plain as to whether this section 
three is a limitation upon alk indebtedness for the two 
specified purposes, or only a limitation upon that which 
may be contracted by loan. There is a marked distinction 
between this section and section six. Sectiou three starts 
olf with substantially the same forms of expression as 
section six, and, taken as a whole, resembles very closely 
the first eight lines of the latter section. It provides gen- 
erally that no debt by loan shall be contracted except for 
specified purposes. In each of the subsequent clauses, 
fixing the amount of debt which may be contracted for 
each purpose, general language is employed. It is said 
“and the amount of debt contracted in any one year to 
provide for deficiencies of revenue shall not exceed,” etc. 
What debt? Does this mean debt by loan or all debt? 
It does not not say such debt, but uses the word debt in a 
general sense. But the phrase continues, “and the aggre- 
gate amount of such debt shall not at any time exceed,” 
etc. What is meant by the words such debt? If these 
words had been used in the former phrase, they would 
clearly mean debt by loan, but, used as they are, they 
clearly refer to the debt that was last mentioned, and that, 
we have seen, may be all debt or only debt by loan, depend- 
ing on whether the word debt, without being qualified by 
the word such, is held to refer to debt by loan, or consid- 
ered to mean debt in any form. The same peculiar 
phraseology is used when making the detailed limitations 
of debt for the erection of public buildings. The better 
opinion would he, we think, that where the word debé, 
unconnected with the word such, is used in each one of 
these phrases, it means all debt, and that when the words 


zuck debt are used, they refer to the debt mentioned and 


included in the general word debt, and not to the prior 


words debt by loan. But however this may be, it is plain 
that there is no analogy between this section and section 
six, for there is no clause corresponding with the clause 
of section six, which is relied upon as a limitation for all 
purposes. But we are not now considering that clause. 
We started out to prove that there is a limitation upon 
the state in the contraction of debt for all purposes, except 
the special purpose of defense. If it is not found in the 
section three, which we have been considering, it is plainly 
written in sections eleven and sixteen of article ten. We 
need not analyze these sections. Together, they plainly 
limit the expenditure of the state during any fiscal year 
to the amount of tax provided by law, and applicable for 
such expenditure, unless a tax is provided therefor suf- 
ficient to pay the same within the fiscal year. It is held 
by the courts that an appropriation of the levies of taxes 
already made, or the making of an appropriation, and 
providing at the same time a tax to pay for the expendi- 
ture, is not, in any sense, the contracting of a debt. (City 
vs. Edwards 84 III. 626; Law vs. People 87 III. 385). But 
even if this were not the case, the expenditure is limited 
by section sixteen to the tax, and the tax is limited by 
section eleven to a certain rate, so that, taking the two 
sections together, there is a plain limitation upon the 
aggregate expenditures which the state can make for all 
purposes. 

It has been seriously contended by the counsel for de- 
fendant in error that there is to be found in the constitu- 
tution no limitation upon the debt which may be con- 
tracted by cities or towns, except such as is contracted by 
loan. To ascertain as to the correctness of this position we 
go to section eight of article eleven. This section provides 
that no city or town shall contract any debt by loan, except 
by an irrepealable ordinance’ providing for the levying 
of a tax to pay the principal and interest at and within 
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designated times. To incur such debt there must be a vote 
of the people. The section then declares, “ but the aggre- 
gate amount of debt so created, together with the debt existing 
at the time of such election, shalr not at any time exceed 
three per centum of the valuation last aforesaid. Debts 
contracted for supplying water to such city or town are 
excepted from the operation of this section.” It will be 
noticed that in this section, as in section three already dis- 
cussed, wherever there is a reference to a debt previously 
mentioned the word “such” is caretully inserted. To 
carry out the theory of the counsel for defendent in error 
it would be necessary to insert in the clause in this section 
limiting the aggregate amount of debt, the word such, so 
that the existing debt referred to, should mean debt by loan. 
But this would render the provision absurd. The pur- 
pose to limit this form of indebtedness to.three per centum, 
having reference to all other forms of indebtedness, is 
obvious, and yet, the construction contended for would 
countenance a debt of three per centum by loan; i. e., sup- 
pose a city had a debt already of exceeding three per 
centum not by loan, the construction claimed would au- 
thorize a debt of three per centum by loan. Thus the 
debt by loan would be limited to three per centum, while 
the debt evidenced or contracted in any other manner 
would be without any limitation. This construction is 
inadmissible. It is well settled that when 4 constitutional 
limitation of this kind goes into effect, it operates to in- 
capacitate a municipality already indebted to the amount 
of the limitation, from contracting any \further debt. 
(Wheeler vs. Philadelphia 77 Pa. St. 338; Pike County 
vs. Rowland 94 Pa. St. 238). If, therefore, the existing 
debt referred to only meant the same class of debt as that 
which was being limited, there was no necessity for ex- 
pressly including it, for it would be by virtue of the lim- 
itation, necessarily included. It would, therefore, have 
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been, had this been the intention, the natural and proper 
course to expressly say that the debt by loan, which could 
be contracted as aforesaid, should never exceed three per 
centum. Again, the construction contended for would 
render the whole phrase—“ together with the debt exist- 
ing at the time of such election,” wholly superfluous. 
Strike out these words and we have a complete and per- 
fect limitation to the intent and purpose that they claim 
for this section. The clause would -then read—“ but the 
aggregate amount of debt so created shall not at any time 
exceed three per centum of the valuation last aforesaid.” 
Upon every construction which has ever been given a 
constitutional provision, this last form of expression would 
include indebtedness of the limited class existing at the 
time the constitution was adopted, and, therefore, the in- 
sertion of the other clause, unless i was intended to in- 
clude other classes of indebtedness; was wholly unneces- 
sary. We need not cite authority for the proposition that 
a construction which will render ajclause ineffectual for 
any purpose, will not be readily adppted. We have thus 
seen that there is a clearly exp policy to limit the 
aggregate amount of indebtedness| of cities and towns. 
The general words, “debt existing,” clearly include all 
debts, irrespective of the manner im which they are evi- 
denced, or the purpose for which} they are contracted. 
(Appeal of the City of Erie 91 Pa. Bt. 398.) 

Having ascertained that this principle has been acted 
upon in respect to the state, and ip respect to cities and 
towns, we should construe the prpvision in relation to 
counties in the light of this policy.] This is but looking 
to all the provisions of the constitution to determine what 
a particular clause means, and this should be done. (Peo- 
ple vs. Osborne 7 Colo. 605.) We will now make a more 
extended analysis of the section in which the disputed 
clause is contained. The section declares that “no county 
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shall contract any debt by loan in any form, except for the 
purpose of erecting necessary public buildings, making or 
repairing public roads and bridges.” This limitation has 
respect both to the purpose of the debt and the mode of 
its contraction. The section then proceeds: “And such 
indebtedness contracted in any one year shall not exceed the 
rates upon the taxable property in such county follow- 
ing.” The rates are then specified, by which rates the 
amount would be three dollars on every thousand dollars 
valuation in Lake county. This is the amount that may 
be contracted in this mode, and for these purposes, in one 
year. This loan may be negotiated every year, provided 
the former loans have been paid. Then comes the dis- 
puted clause. We have quoted itelsewhere. It is claimed 
that the word “such” should be inserted between the 
words all and purposes, so as to make tlie aggregate amount 
relate only to debts for these special purposes. In deter- 
mining what this aggregate amount shall be, the clause 
uses the qualifying expression, “exclusive of debts contract- 
ed before the adoption of this constitution.” To carry out 
the theory of the counsel for defendant in error, the words 
“for all such purposes” would have to be inserted in this 
clause, for it cannot be supposed that if the framers of 
the constitution considered that they were placing a limi- 
tation upon debt for specific purposes only, it was neces- 

sary to exclude debts for all other purposes from the cal- 
culation. Such debts would be excluded by every rule 
of interpretation. It is only where an aggregate for all 
purposes is provided for, that existing debts are to be taken 

into the calculation in determining when the limit is 

reached. Where the limitation is upon the aggregate for 

specified purposes, the existing debt for other purposes does 

not enter into such calculation. The debts excluded 

must be limited to the class to which the general limita- 

tion applied, otherwise the clause would be without effect. 
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If the word such should be inserted by way of amend- 
ment, then we suggest that the word all should be stricken 
out as surplusage. The word such is entirely sufficient 
to refer back to the special purposes mentioned in this sec- 
tion; it was used in a great many connections with accu- 
racy; and in this section, where the evident purpose was 
to speak of an indebtedness which had before been referred 
to, the expression such indebtedness was used. The con ven- 
tion seemed to be about as familiar with the word such as 
the counsel for defendant in error are,and probably knew 
about as well when it should be used, in order to express 
their intention, as they can now be told. But wherever 
this word is used it is never preceded by the word all. 
We, therefore, respectfully suggest that if the court under- 
takes to amend by inserting the word such, the word all 
should be stricken out. 

The indebtedness of any county for all purposes shall 
not at any time exceed twice the amount fixed for the 
loan in any one year, without a vote of the people. It is 
said that there is no reason for making the amount of the 
loan for one year a basis of calculation of the indebted- 
ness of a county at any one time for all purposes. What 
more reason is there for saying that the aggregate amount 
ot debt for the specified purposes shall only be twice the 
amount of the loan for these purposes? None whatever. 
The theory must be, that calculations were made, and 
reasonable limitations fixed in the mind, in either event, 
and that the mode of calculation adopted would arrive at 
these amounts: i. e., suppose the county of Lake was in 
the mind of the convention, and it is to be supposed that 
all counties were, a calculation would show that the debt 
for the special purposes would be three dollars on the 
thousand ; the debt for all purposes would be six dollars 
on the thousand, and then, by a vote, the debt for all pur- 
poses could be increased to twelve dollars on the thousand. 
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This would be one and one-fifth per centum upon the valu- 
ation. This was a convenient mode of expressing these 
limitations. If the convention desired to make the limi- 
tations substantially as these calculations make them, it 
was much easier for them to arrive at the result in the 
way they did than to specify each one in full and appro- 
priate language. All such limitations are more or less 
arbitrary. Having fixed the amount to be borrowed, 
doubtless by a calculation as to how much it would 
amount to in the several counties, having reference to the 
amount of property contained therein, it would be natural 
enough to arrive at the limitation for all purposes by 
comparison with that amount, and, that being determined 
upon, the same process would naturally be employed in 
fixing the amount which could be added by a vote of the 
people. It is true that this feature of the provision is 
anomalous. In all the other states there is no attempt to 
distinguish between debts by loan and debts for all pur- 
poses. It had not been discovered prior to 1876 that the 
particular form of indebtedness was material. Before 
then it was supposed that the debt was the evil, and not 
the form by which it was evidenced. No one had dis- 
covered but that a debt evidenced by a warrant drawing 
interest was just as burdensome, and would require the 
same taxation to liquidate it, as though a bond had been 
issued for it. And no one had apparently considered 
that it made any difference whether the obligation was 
entered into directly for some corporate purpose, or 
whether the money was first borrowed upon the obliga- 
tion, and then used for the same purpose. There may be 


some reason for the distinction that was made. There 


may be some reason fer saying that the borrowing power 
shall be less than the general power to contract debt. It 
may have been supposed that if the one extended to the 
full extent of the other, it might be exercised to the full 
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extent of the power, and the corporation be thus inca- 
pacitated for making the contracts, and incurring the pe- 
cuniary obligations, necessary or convenient for the trans- 
action of the corporate business and administering the 
corporate affairs. If this was the reason, it would be evi- 
dence that a limitation for all purposes was intended. 
While, as we have said, the policy of distinguishing be- 
tween debt by loan and debt not by loan, is anomalous, the 
limitation of the contracting of debt by loan, and leaving 
the power of contraction of debt not by loan without any 
limitation whatever, would be still more anomalous. It : | 
is urged that the clause, “but the bonds, if any be issued ; 
therefor, shall not run less than ten years,” shows that it 
was bonded indebtedness only which was in the mind of 
the convention; but the inference which we draw from 
this is quite the reverse. The language, “the bonds, if 
any,” clearly shows that the convention understood that 
they were referring to a class of indebtedness that might 
or might not be evidenced by bond. This question was 
raised in the brief of counsel in Prince vs. City (105 III. 
215), under a constitutional provision, in which the quali- 
fying words “if any” did not appear; but it was not en- 
tertained by the court. 

The counsel for defendant in error has shown the course 
of special legislation on the subject of authority for mu- 
nicipalities to incur and fund indebtedness, and concluded 
that these laws were all continued in force by the sched- 
ule of the constitution as not being inconsistent with the 
constitution. It has been frequently held that the adop- 
tion of a constitutional limitation like the one under con- 
sideration prohibits the incurring of indebtedness under 
propositions that have already been voted upon by the 
people. Unless the contract is executed, the limitation 
applies, and, if the completion of the enterprise already 
entered upon necessitates an indebtedness in excess of the 
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limitation, it cannot be done. (Aspinwall vs. Daviess Co. 
22 How. 364; Falconer vs. Buffalo etc. 69 N. Y. 491; 
State vs. Funding Board 28 La. Ann. 249.) The result is 
that all this legislation not already acted upon was inval- 
idated by these limiting clauses, and would not have been 
saved by the schedule, as the schedule only operated to 
continue such Jaws as were not inconsistent. To meet 
the requirements of this situation, section nine of article 
eleven was inserted. This section provides that “nothing 
contained in this article shall be so construed as to either 
impair or add to the obligation of any debt heretofore 
contracted by any county, city, town or school district, in 
accordance with the laws of Colorado territory, or pre- 
vent the contracting of any debt, or the issuance of bonds 
therefor, in accordance with said laws, upon any proposi- 
tion for that purpose which may have been, according to 
said laws, submitted to a vote of the qualified electors of 
any county, city, town or school district, before the day 
on which this constitution takes effect.” We read this 
section as to some extent a construction, on the part of 
the convention, of a former portion of this article. It seems 
to assume that certain prohibitions and limitations have 
been prescribed applicable to any and all debts, and lest they 
should operate to impair the obligation thereof, and to 
prevent proceeding under existing laws, in the fulfillment 
of contracts entered into, or being entered into, under 
such laws, this saving clause is provided. There is noth- 
ing in this section to indicate a consciousness on the part 
of the convention, that the prohibitions and limitations, 
the effect of which they were aiming to restrain, were 
other than general and sweeping in their nature 
and effect. Of a saving clause in the Illinois con- 
stitution, similar to our section nine, the court, in 
Law vs. People (87 III. 385) on page 396, said: “The 
members of the convention, after using the broad and com- 


prehensive language of the first clause of the section, seem- 
ed to have supposed that it would prevent the incurring of 
every species of indebtedness beyond the limit, whether 
inchoate or completely consummated, hence they excepted 
from its operation the issuing of bonds that had been 
legally voted, but not issued, by municipal bodies, to aid 
in the construction of railroads. Had they not supposed 
they would be prohibited by the clause, why expressly re- 
lieve them from the restriction? The vote to issue such 
bonds, surely has less resemblance of indebtedness than 
these certificates. If indebtedness at all, they are but in- 
choate and incomplete, whilst these certificates have all the 
forms of legal indebtedness. This lends force to the con. 
clusion that the first clause was intended to embrace in- 
debtedness of every description, nature and kind, and in 
every sense of the term, whatever the character or form 
by which it was evidenced, when made or issued, after 
the limit should be reached.” 

But it will be said by the counsel on the other side that 
the amount of debt which a county can contract under our 
constitution is so small that it is absurd to suppose the 
convention intended any such result, and that, therefore, 
the court ought to find some rule of construction by 
which to avoid such consequences, What is the fact? 
Is the amount too small? In the first place, it must be 
observed that this is purely a matter of opinion. There 
are many who entertain the conviction that municipal 
corporations should be restrained from the contracting of 
debt in any form or for any purpose; that such corpora- 
tions should only be allowed to draw orders on the un- 
collected taxes already levied for the current fiscal year, 
simply in anticipation of the collection, and to be paid 
out of such taxes and in no other way; that any order 
drawn in any one year in excess of the taxes levied should 
be void, and the agent of the corporation, thus exceeding 
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his power and usurping a dangerous authority, should be 
held guilty of a penal offense. This view very nearly 
obtained in the constitutional.convention of Missouri of 
1875. It was there provided that no such corporation 
shall be allowed to become indebted, in any manner or for 
any purpose, to an amount exceeding in any year the in- 
come and revenue provided for such year, without the 
assent of two-thirds of the voters thereof voting at an 
election to be held for that purpose, and then not to ex- 
ceed in the aggregate, including existing indebtedness, 
five per centum of the value of the taxable property 
therein. Under this provision a warrant drawn after the 
revenue provided for the year had been exhausted would 
be void. And if at the time of the adoption of the con- 
stitution a municipality was indebted to the extent of 
five per centum, then this provision operated as an abso- 
lute prohibition upon the contracting of.any debt for any 
purpose. It is a fact well known by all now, and well 
known by the convention at the time, that a large portion 
oi the counties and cities of that state had largely ex- 
ceeded this limit at the time this provision was framed. 
To all such this constitution was notice that they should 
“pay as they go.” It may be presumed that such a pro- 
vision would receive ample consideration, and attract 
much attention on the part of the people of the state, 
particularly those who were thus indebted, and yet the 
whole constitution received the unanimous vote of the 
members of the convention ; and, at the polls, compara- 
tively few votes were cast against it. It has not been 
made apparent, by any effort to change it, that any por- 
tion of that state has found this provision otherwise than 
practical and beneficial. As to the counties and cities so 
largely indebted, the effect was at once salutary. The 
public agents, having to keep their expenditures within 
the revenue of the year, were compelled to act with econ- 
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omy and circumspection. If the people wished to make 
any improvement they must first investigate as to their 
resources. This necessitated an intimate acquaintance 
with public affairs, and a frequent accounting between 
the people and their agents. As the money had to be 
provided for before the expenditure could be incurred, 
and paid over by the people tothe creditor during the 
fiscal year, both the people and their agents were con- 
strained to proceed with caution in the contraction of ob- 
ligations. No jobbery and fraud upon the part of agents 
could go long undetected, and as the people were so soon 
to be called upon to respond, such crimes were likely to 
be vigorously prosecuted and punished. The effect was 
to immediately advance the value of public securities. 
The first step toward the payment of existing debts is to 
stop contracting other debts. This was done. Economy 
and wise management took the place of extravagance 
and fraud. As to the counties and cities not indebted to 
the full amount, the limitation stood before them, and 
practically had the same effect as upon the others. No 
debt beyond the revenue for the year could be created 
without a two-thirds vote, and then not to exceed the 
five pereentum. With the experience before the people 
which dictated this provision, there was little danger of 
any unworthy object receiving a two-thirds vote, but for 
fear it might, the five per centum limitation was placed 
there as another safeguard. Everything which has been 
here stated as the effect and result of this provision, the 
court can see are logical results, and may well be pre- 
sumed to have occurred. In the other states the limita- 
tion is generally placed at five per centum, including ex- 
isting indebtedness. In this state existing indebtedness 
of counties is excluded. But upon this point there seems 
to have been an inconsistency. When they came to pro- 
vide for cities and towns existing indebtedness was in- 
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eluded. But this apparent inconsisteney was partially 
corrected by placing the aggregate for cities, including 
existing indebtedness, at three per centum, while the ag- 
gregate for counties, excluding the same, was reduced to 
one and one-fifth per centum. 

It will be urged by the counsel for defendant in error 
that everything was more expensive in this state than in 
older states; that this fact must have been known to the 
convention, and that it is therefore absurd to suppose that 
they intended to place these limitations lower than they 
had been placed in other states. But the constitution 
answers this argument. The limitation upon the state is 
probably the most stringent one in the Union, and the 
limitation upon cities and towns, including existing 
indebtedness, was three per centum, while in all the other 
states it was five or more. Many counties, cities and 
towns in this state have proceeded upon the bonanza plan, 
but the convention, in framing a constitution, did not. 
If, as a matter of fact, it costs more to erect public build- 
ings, to build and repair public roads and bridges, to 
maintain courts of justice, to suppress riots, to relieve the 
distressed, etc., than it does in the older states, we must 
take notice also that the state, at the time of the adoption 
of the constitution, was sparsely populated, and that, while 
there were many rich men here, the great majority were 
in moderate circumstances. Thousands of our voters were 
living in cabins, and would not have considered favorably 
a policy of extravagance. It was not expected that we 
would have court houses, jails, poor houses, etc., such as 
the counties and cities in the old and wealthy states have. 
The court below devotes some attention to the strike that 
occurred in Leadville in 1880, and seems to think that 
the constitution should be construed in the reflected light 
of that strike, but it has forgotten that this strike amounted 
to an insurrection; that it was so treated; that it is the 
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duty of the state to suppress insurrection, and that, for 
this purpose, there is no limitation on the amount of debt 
that may be incurred. 

This policy of economy is again illustrated in the pro- 
visions applicable to school districts. By sections one 
and two of article eleven, these districts are, like the state, 
cities, towns and townships, prohibited from lending or 
pledging their credit or faith, directly or indirectly, in 
any manner to or in aid of any person, company or cor- 
poration, public or private, for any amount or for any 
purpose whatever; from becoming responsible for any 
debt, contract or liability of any person, company or cor- 
poration, public or private, in or out of the state, and 
from making any donation or grant to or in aid of, or be- 
coming a stockholder in any corporation or company, or a 
joint owner with any person or corporation, otherwise than 
by operation of law. By section seven of article eleven, 
it is provided that no debt by loan, in any form, shall be 
contracted by any school district for the purpose of erect- 
ing and furnishing school buidings or purchasing grounds, 
unless the proposition to create such debt shall first be 
submitted to such qualified electors of the district as shall 
have paid a school tax therein in the year next preceding 
such election, and a majority of those voting thereon 
shall vote in favor of incurring such debt. The prohibi- 
tion of debt by loan, without a vote of the people, seems 
to have been considered sufficient without fixing the 
limit of such debt. Neither does there seem to be 
any limitation, other than this, upon indebtedness of a 
school district contracted in any other manner. If this 
is the purport of the entire constitution upon this 
subject, then the public schools would seem to be a 
favored purpose indeed. Of course, a school district is a 
municipality organized for school purposes only. It 
could contract no debt for any other purpose. It is there- 
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fore reasonable enough, and not materially inconsistent 
with the general policy of the constitution that, for this 
special purpose, there should, be no express limitation as 
to the aggregate indebtedness which might be incurred 
by a school district. The requirement that the debt 
should be first authorized by a vote of the taxpayers may 
well have been considered sufficient protection against 
abuse. 

The general purpose of all these limitations is well ex- 
pressed in the address of the convention, which was ad- 
dressed to the people, asking their suffrage for the consti- 
tution. It says: “By the provisions of this article we 
have prohibited the legislature from lending the credit of 
the state in aid of any corporation, either by loan or be- 
coming a subscriber to any stock, or a joint owner with 
any party, except in case of forfeitures and escheats; 
also, from assuming any debt or liability of any party, 
and have also required appropriations to be kept within 
the limits of our resources, and that no appropriations be 
made unless assessinents are also made sufficient to meet 
them, and at the same session of the legislature. The 
same principles are applied to counties, cities, towns and 
school districts, as far as applicable, with the additional 
safeguard that, to increase the indebtedness in excess of 
the rates fixed in this constitution, a vote of the people 
must be had thereon. In limiting the amount of indebtedness 
which may be contracted by counties, we have endeavored to 
make a classification that would not cripple counties hav- 
ing small resources, and, at the same time, restricting 
those of larger resources, to prevent extravagance.” We have 
here (1) a positive declaration that the amount of indebt- 
edness which may be contracted by counties is limited, 
and (2) that this limitation is prescribed to prevent extrava- 
gance. How does this declaration comport with the prop- 
osition that the indebtedness which may be contracted 
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by counties is limited only when the debt is contracted 
for certain specified purposes, or when contracted or evi- 
denced in a particular manner? The answer is plain. 
They cannot be reconciled. There was intended a limi- 
tation for all purposes, or the persons who signed this ad- 
dress did not know what was intended. It cannot be sup- 
posed that there was any design to deceive the people by 
this address, and yet, to say, then, that the amount of in- 
debtedness which could be contracted by counties was 
limited, and to now construe this as meaning that this 
limitation only applied to a few special objects, would be 
a contradiction which may be well supposed to operate as 
such deception. It has been held that this address may 
be referred to in order to determine the intention of the 
convention, and the presumed intention of the people in 
adopting the constitution. 

It has been urged that the words of the constitution 
“for all purposes,” would not include the current and nec- 
essary expenses of the county, because a county has no 
purpose in making such expenditure, for the reason that 
the expenditures are regulated and commanded by law. 
It is well settled, however, that these words exclude all 
consideration of the nature of the indebtedness or the 
reason of its contraction. (City vs. Edwards 84 III. 626). 
In Litchfield vs. Ballou (114 U. S. 190) the court, comment- 
ing on this language in the constitution of Illinois, said: 
“It shall not become indebted. Shall not incur any pecu- 
niary liability. It shall not do this in any manner. 
Neither by bonds, nor notes, nor by express or implied 
promises. Nor shall it be done for any purpose. No mat- 
ter how urgent, how useful, how unanimous the wish. 
There stands the existing indebtedness to a given amount, 
in relation to the sources of payment, as an impassable 
obstacle to the creation of anv further debt, in any man- 
ner or for any purpose whatever. If this prohibition is 
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worth anything, it is as effectual against the implied as 
the express promise, and is as binding in a court of 
chancery as a court of law.“ The court may very well 
have added that it makes no difference whether the pur- 
pose for which the debt is contracted is one countenanced 
by law, or even required by law, for the obvious reason 
that the constitution is as binding upon the legislature 
as it is upon the counties. The legislature can impose 
no duty upon a county to violate the constitution. Con- 
stitutional regulations and restraints would be of little 
value if they could be set aside by the authority of one 
or even all of the departments of state government. There 
is nothing in these suggestions which merits further con- 
sideratioz. 

But it has been urged, also, that a limitation upon the 
indebtedness of counties for all purposes could not have 
been intended, because of the facility with which such a 
provision could be evaded by the collection of an excess- 
ive tax. We fail to see how the collection of an excessive 
tax operates to increase the indebtedness of a county. 
The fact that burdensome taxation may be imposed, and 
the further fact that burdensome taxation may have been 
one of the evils which the constitutional provision was 
designed to remedy, does not by any means prove that 
the constitutional provision itself would be either violated 
or evaded. Burdensome taxation was one, but not all, of 
the evils to be remedied. Indeed, when the people of 
counties and cities are being taxed too heavily for cur- 
rent administrative purposes, the remedy is generally 
largely in their own hands, but when contracts have been 
entered into and taxation is demanded to meet public in- 
debtedness, the matter has passed beyond their control. 
Much of the current expenditure of counties is placed by 
law, and necessarily so, entirely within the control of the 
corporate authorities. The theory of the constitution is, 
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that for all corporate purposes the power to assess and 
collect taxes must be vested in the corporate authorities. 
(Const. Art. 10 Sec. 7). 

The counsel for defendant in error have discussed what 
they call repudiation. Whence do they obtain, or find 
authority for, any such doctrine? No such principle has 
ever been asserted by any court in this country. In 
Litchfield vs. Ballou (114 U.S. 190), on page 194, the su- 
preme court of the United States said: “The money re- 
received on the bonds having been expended, with other 
funds raised by taxation, in erecting the water works of 
the city, to impose the amount thereof as a lien upon 
these public works would be equally a violation of the 
constitutional prohibition, as to raise against the city an 
implied assumpsit for money had and received. The 
holders of the bonds and agents for the city are particeps 
criminis in the act of violating that prohibition, and 
equity will ne more raise a resulting trust in favor of the 
bondholders than the law will raise an implied assumpsit 
against a policy so strongly declared.” In the case from 
which we have just quoted the city had sold the bonds 
and invested the money in water works, which were still 
owned by the city. The city had therefore obtained value 
received for the bonds, but this was held to make no dif- 
ference, on the theory that the bonds, being issued in ex- 
cess of the constitutional limitation, were void; that the 
agents of the county, and those dealing with them, were 
violators of the law, equal in guilt; that neither the mu- 
nicipal corporation nor the people thereof, in any legal 
sense, were parties to the transaction, and that therefore 
the pretended contract could not be recognized, either in 
a court of law or equity, for any purpose. The following 
propositions ot law upon this subject have become maxims 
about which there is no longer any dispute: (1) Munici- 
pal corporations have no power except what proceeds 
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from positive enactment; this applies not only to the 
means of exercising power, but to the power itself. (2) 
There is no distinction in reason betweer the cases of 
entire absence of power, and a prohibition of its exercise. 
In the first instance power is not granted and does not, 
therefore, exist; while in the other, it is withheld and its 
exercise prohibited, and hence does not exist. (3) There 
cannot, in legal contemplation, be innocent holders of 
evidences of debt issued in violation of a constitutional 
limitation, for the reason that every one must take notice 
of the limitation, and has access to the public records to 
ascertain when it is being exceeded. (4) The holder of 
such evidences of indebtedness has no remedy against the 


corporation. The person receiving and the agent issuing 


the paper knew of the constitutional limit and are both 
violators of the law. (5) The payee of such paper cannot, 
by any transfer, convey any greater right than he had. 
(McPherson vs. Foster 43 Iowa 48; Burrow’s Pub. Sec. 
488-495.) In view of these principles and these adjudi- 
cations what becomes of all the talk of counsel about re- 
pudiation under the shield of a constitutional provision ? 
There is no repudiation. There is nothing to repudiate. 
There is no moral question involved in this case. In 
legal effect we stand upon the plea of non est factum. If 
this is wrong either in morals or in law, let the court de- 
clare it so, but, until the court so declares, we will not 
believe it. 

An argument has been presented, to the effect that 
there has been a legislative exposition of this constitu- 
tional provision, and that this construction, though not 
authoritative upon this court, should be received with 
great deference and consideration. We deny the fact and 
dispute the legal proposition. This supposed legislative 
construction is sought to be deduced from the general 
legislation, providing that each organized county shall 
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be a body politic and corporate, and empowered for cer- 
tain specified purposes. The argument is that for a 
county to exercise these powers to the fullest extent, might 
require an expenditure beyond the limitation, and that, 
therefore, the legislature must have supposed and acted 
upon the supposition that there was no limit to the debt 
that might be incurred in the execution of the powers 
conferred upon a county. One of these powers is to build 
and keep in repair county buildings. Another is to con- 
tract loans in the name and for the benefit of the county, 
for the purpose of erecting necessary public buildings, 
making or repairing public roads and bridges, etc. It is 
admitted that both loans and aggregate expenditures for 
these purposes are expressly limited by the constitution, 
and yet no reference to such limitations is anywhere made 
in this legislation. For all that appears in this legisla- 
tion, the counties were authorized to contract debt by 
loan for these purposes to an unlimited amount. Thus 
we see that by the letter of the statute, the counties were 
authorized to violate the unquestioned limitations of the 
constitution. In other words, there was no attempt to 
make this legislation conform to the constitutional limita- 
tions. It is plain that the thought as to whether counties 
would, or would be required to, exceed any limit, or incur 
any definite amount of indebtedness, was not present. 
The fact that in the legislation of the state there is a dis- 
tinction made between bonded indebtedness and current 
expenses is without significance. In authorizing taxa- 
tion, it was necessary to tax sufficiently to pay the prin- 
cipal and interest on bonded indebtedness. This might 
be more or less, depending on the maturity of 
the bonds. No special rate could be established for 
this purpose. But, to meet the ordinary expenditures of 
the county, a tax of ten mills was authorized. It was 
argued that this must have contemplated an unlimited 


indebtedness, for the reason that the amount of taxes 
which could be collected was limited, while to carry out 
the powers of a county might require an unlimited 
amount of money. It is true that the legislature does 
not undertake to declare how much money may be ex- 
pended by a county for all purposes, neither does this 
body, as we have already seen, undertake to say how 
much money they may expend for the special purpose for 
which there is an undisputed limitation fixed by the con- 
stitution. The theory on the part of the legislature 
must necessarily have been that the counties were to take 
notice of these limitations, and, in the execution of the 
powers conferred on them by law, keep within such lim- 
itations. There is nothing, therefore, in any of the legis- 
lation of the state to indicate that the legislature ever 
considered, discussed or adjudicated upon the question 
now presented for the decision of this court. 

But if there had been any such action on the part of 
the legislature, we deny that it has any binding force, or 
furnishes any precedent for this court to refer to, or is 
entitled to any weight or consideration whatever beyond 
the reasons or arguments that might appear to be pre- 
sented by it. Judge Cooley, in discussing the instances in 
which a department of government or an officer may be 
called upon, in the performance of an independent power 
or duty, to construe the constitution, and act upon such 
construction, says: “For the constitution of a state is 
higher in authority than any law, direction or order made 
by any body or any officer assuming to act under it, since 
such body or officer must exercise a delegated authority, 
and one that must necessarily be subservient to the in- 
strument by which the delegation was made. In any 
case of conflict the fundamental law must govern, and 
the act in conflict with it must be treated as of no legal 
validity. But no mode has yet been devised by which 
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these questions of conflict are to be discussed and settled 
as abstract questions, and their determination is necessary 
or practicable only when public or private rights would 
be affected thereby. They then become the subject of 
legal controversy ; and legal controversies must be settled 
by the courts. The courts have thus devolved upon them 
the duty to pass upon the constitutional validity, some- 
times of legislative, and sometimes of executive acts. And 
as judicial tribunals have authority, not only to judge, 
but also to enforce their judgments, the result of a decis- 
ion against the constitutionality of a legislative ur execu- 
tive act will be to render it invalid through the enforce- 
ment of the paramount law in the controversy which has 
raised the question.” (Cooley Con. Lim. 54). In DeChas- 
tellux vs. Fairchild (15 Pa. St. 18) the court said: It is 
idle to say that the authority of each branch of the gov- 
ernment is defined and limited by the constitution, if 
there be not an independent power able and willing to 
enforce the limitations. Experience proves that the con- 
stitution is thoughtlessly but habitually violated; and the 
sacrifice of individual rights 1s too remotely connected 
with the objects and contests of the masses to attract their 
attention. From its very position it is apparent that the 
conservative power is lodged in the judiciary, which, in 
the exercise of its undoubted rights, is bound to meet any 


emergency ; else causes would be decided, not only by the 


legislature, but sometimes without heering or evidence.” 
In People vs. Draper (15 N. Y. 558) the court said: “With- 
out the limitations and restraints usually found in writ- 
ten constitutions, the government would have no elements 
of permanence and durability ; and the distribution of its 
powers and the vesting their exercise in separate depart- 
ments would be an idle ceremony.” It needs no argu- 
ment to show that just in proportion to the extent that 
the judiciary waives their own judgment and defers to 
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the construction given a constitutional provision by a 
legislative body, just in this proportion the two depart- 
ments of the government are consolidated. In People vs. 
Wright (6 Colo. 92) the court remarks: In this case the 
statute in question is not only a legislative exposition of 
the amendment, but an exposition by the framers of the 
amendment, and must, we think, be accepted as conclu- 
sive.” The constitutional provision in question here was 
an amendment which had been framed by the same body 
which construed it. In such case the construction would 
be entitled to the same consideration as a legislative con- 
struction of a legislative act, after giving due weight to 
the fact that the people who adopted the amendment may 
have had a different intention from that of the body 
framing it, and that, in such case, the latter would prevail, 
if it can be ascertained, and made to harmonize with the 
language of the provision ; but all declarations of the pro- 
position that courts ought to defer to a legislative con- 
struction of a constitutional provision which the legisla- 
tive body had no hand in framing, are, in our judgment, 
unsound in principle, and would be dangerous in practice. 
It will be also urged that this court should not only 
defer to the construction of the legislature, but should also 
pay great deference to the construction which has been 
given by the agente of the several counties who have 
been violating the constitution. We do not believe 
that such agents ever thought or cared whether 
they were violating the constitution or not. Before 
anything can be claimed as contemporaneous construc- 
tion it must be shown that the question was consid- 
ered, and a construction given. It is not enough that 
acts were done, however numerous, which ure in viola- 
tion of the constitution, when correctly construed. (Coo- 
ley Con. Lim. 81-86). And no contemporaneous construc- 
tion can have weight except as an aid to solve questions 
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of grave doubt as to the intention with which the provi- 
sion was adopted. Judge Story says: “Contemporary con- 
struction can never abrogate the text; it can never fritter 
away its obvious sense; it can never narrow down its true 
limitations; it can never enlarge its natural boundaries.” 
(Story Const. Sec. 407). And Judge Cooley says: “Acqui- 
escence for no length of time can legalize a clear usurpa- 
tion of power, where the people have plainly expressed 
their will in the constitution, and appointed judicial tri- 
bunals to enforce it. A power is frequently yielded to 
merely because it is claimed, and it may be exercised for 


a long period, in violation of the constitutional prohibi- 


tion, without the mischief which the constitution was de- 
signed to guard againt appearing, or without any one being 
sufficiently interested in the subject to raise the question ; 
but these circumstances cannot be allowed to sanction a 
clear infraction of the constitution. We think we allow 
to contemporary and practical construction its full legiti- 
mate force when we suffer it, where it is clear and uniform, 
to solve in its own favor the doubts which arise on reading 
the instrument to be construed.” (Cooley Con. Lim. 85, 86). 
It is claimed that several counties in this state have in- 
curred debt beyond this limitation. But is that any evi- 
dence that they read this provision, and, by the applica- 
tion of all the technical rules of construction which the 
learned counsel have employed, came to the conclusion 
that the framers of the constitution did not mean what 
they said? And if several counties have violated the 
constitution, does that show any clear and uniform contem- 
poraneous construction? Can this plea amount to anything 
more than a claim that a wrong has been committed so 
often that the court ought now to declare it right? We 
think not, and this plea the courts never allow. Courts 
have nothing to do with argument ab inconvenienti when 
construing constitutions, and should not “ bend the con- 
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stitution to suit the law of the hour.” (Greencastle Town- 
ship vs. Black 5 Ind. 565). 

In the discussion thus far we have had nothing to say 
about the rules by which constitutions are to be con- 
strued. We have undertaken to read the constitution, as 
it seems to be plainly written, and, when it is thus read, 
there is no need of rules of construction. When a court 
is asked to apply such rules, the preliminary inquiry is, 
as to whether there is any case for construction. Is there 
here any necessity to go beyond the plain language of 
the constitution to ascertain the meaning of the clause. 
under consideration? When the constitution declares, 
“And the aggregate amount of indebtedness of any county 
for all purposes, exclusive of debts contracted before the 
adoption of this constitution, shall not at any time exceed” 
a given amount, is there any necessity to go beyond the 
language in search of rules by which to construe it? 
Vattel prescribes this rule: “The first general maxim 
of interpretation is, that it is not permitted to interpret 
what has no need of interpretation. When an act is con- 
ceived in clear and precise terms, when the sense is mani- 
fest, and leads to nothing absurd, there can be no reason 
to refuse the sense which this treaty naturally presents. 
To go elsewhere in search of conjectures, in order to re- 
strain or extinguish it, is to endeavor to elude it.” (Pott. 
Dwar. 126.) The above maxim has been acted upon by 
the courts. (Jackson vs. Lewis 17 John. 447; Waterford 
etc. vs. People 9 Barb. 170; People vs. New York etc. 13 
N. Y. 80.) Puffendorf says: “As for words, the rule is, 
unless there be reasonable objections against it, they are 
to be understood in their proper and most known signifi- 
cation, not so much according to grammar as to the gen- 
eral use of them.” (Pott. Dwar. 132.) Grotious says: 
In cases that are not odious, words are to be understood 
according to the full propriety of popular use; and if in 
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popular use there be several significations of the word, 
the largest is to be taken, as the masculine may be taken 
for the common gender.” (Pott. Dwar. 133.) Rutherford 
says: “ Words are the common signs that mankind make 
use of to declare their intention to one another; and when 
the words of a man express his meaning plainly, dis- 
tinctly and perfectly, we have no occasion to have recourse 
to any other means of interpretation.” (Pott. Dwar. 135.) 
Domat says: “ Laws ought to be written, to the end, that 
the writing may fix the sense of the law, and determine 
the mind to conceive a just idea of that which is estab- 
lished by the law, and that it be not left free for every one 
to frame the law as he himself is pleased to understand it. 
We may, therefore, distinguish two ideas, which the words 
law and rule form in our minds. One is the idea we con- 
ceive to be just, without making any reflection on the 
terms of the law; the other is the idea of the terms of the 
law; and, according to this second idea, we give the name 
of rule or law, to the expression of the law giver.” (Pott. 
Dwar. 137.) The rules which have received the sanction 
of courts, and become what are known as the American 
Rules, are to the same effect upon this point as those 
already cited. (Pott. Dwar. 143.) 

In The Wisconsin etc. vs. Taylor County (52 Wis. 37), 
on page 58, the court says: “We have been urged with 
great ability to give the section such construction as to 
forever prevent unjust discrimination by the legislature ; 
and grave consequences have been assumed as the result 
of a different construction. On the other hand, we have 
been urged with equal ability that such a decision would 
unseat many titles, stop revenue, necessitate revision of 
the laws of taxation, and possibly the calling of a consti- 
tutional convention. The answer to all this is obvious. It 
is no part of the duty of the court to make or unmake, 
but simply to construe this provision of the constitution. 
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All questions of poliey; all questions of restrietion and 
unjust discrimination; all questions of flexibility and 
adjustibility to meet the varied wants and necessities of 
the people must be regarded as having been fully con- 
sidered and conclusively determined by the adoption of 
the constitution. The oath of all is to support d as it is, 
and not as it might have been. Todo so may, in some cases, 
lead to individual hardships; but to do otherwise would be 
most portentous with evil.” In Oakley vs. Aspinwall (3 N. 
Y. 568) the court said: “It is highly probable that in- 
conveniences will result from following the constitu- 
tion as it is written. But that consideration can have 
no force with me. It is not for us, but for those who 
made the instrument, to supply its defects. If the legis- 
lature or the courts may take that office upon them- 
selves, or if, under color of construction, or upon any 
other specious ground, they may depart from that which 
is plainly declared, the people may well despair of ever 
being able to set any boundary to the powers of the 
government. Written constitutions will be more than 
useless. Believing as I do that the success of free institu- 
tions depends upon a rigid adherence to the fundamental 
law, I have never yielded to considerations of expediency 
in expounding it. There is always some plausible rea- 
sons for latitudinarian constructions which are resorted 
to for the purposes of acquiring power; some evil to be 
avoided or some good to be attained by pushing the pow- 
ers of the government beyond their legitimate boundary. 
It is by yielding to such influences that constitutions are 
gradually undermined and finally overthrown. My rule 
has been to follow the fundamental law as it is written, 
regardless of consequences. If the law does_not work 
well, the people can amend it; and inconveniences can be 
borne long enough to await that process. But if the leg- 
islature or the courts undertake to cure defects by forced 
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and unnatural constructions, they inflict a wound upon the 
constitution which nothing can heal. One step taken by 
the legislature or the judiciary, in enlarging the powers 
of government, opens the door fur another which will be 
sure to follow ; and so the process goes on until all respect 
for the fundamental law is lost, and the powers of the 
government are just what those in authority please to call 
them.” In Law vs. People (87 III. 385), was where the 
constitutional provision of Illinois upon this subject of 
limiting municipal indebtedness was under consideration. 
It is evident that the same line of argument hac been 
made there that the counsel for relator have made here. 
The changes upon the subjects of repudiation of honest 
debts, and the hardships to counties and individuals re- 
sulting from an enforcement of the constitution, had all 
been skillfully rung. But the court, on page 395, said: 
“But, should it work hardship to individuals, that by no 
means warrants the violation of a plain and emphatic 
provision of the constitution. The liberty of the citizen, 
and his security in all his rights, in a large degree depend 
upon a rigid adherence to the provisions of the constitu- 
tion and the laws, and their faithful performance. If 
couris, to avoid hardships, may disregard and refuse to 
enforce their provisions, then the security of the citizen is 
imperiled. Then the will, it may be the unbridled will, 
of the judge, would usurp the place of the constitution 
and the laws, and the violation of one provision is liable 
to speedily become a precedent for another, perhaps more 
flagrant, until all constitutional and legal barriers are de- 
stroyed, and none are secure in their rights. Nor are we 
justified in resorting to strained construction or astute interpre- 
tation, to avoid the intention of the framers of the constitution, 
or the statutes adopted under it, even to relieve against in- 
dividual or local hardships. If unwise or hard in their 
operation, the power that adopted can repeal or amend, 
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and remove the inconvenience. The power to do so has 
been wisely withheld from the courts, their functions only 
being to enforce the laws as they find them enacted.” 

We have now seen that there has been no legislative 
or contemporaneous construction, and that, if there had 
been, such construction could not obtain where the lan- 
guage of the constitution is plain and unequivocal. We 
have also seen that where such language is plain, and, 
when allowed its natural meaning, leads to nothing 
absurd or unjust, there is no room for cunstruction. 
What degree, then, of absurdity or injustice must result 
from giving effect to the plain reading of a constitutional 
provision, in order to entitle a court to disregard the 
same, and, by the use of a strained construction and 
an astute interpretation, arrive at the conclusion that 
something was intended entirely at variance with the 
thing expressed? It is an easy matter for counsel, in the 
argument of a cause, to allege that any result or effect of a 
law is absurd or works an injustice. A principle of gov- 
ernment or political economy that appears to be eminently 
wise to one man may appear absurd to another. A meas- 
ure that in the estimation of one person is perfectly just 
and righteous, will appear to another to be unjust and 
reprehensible. Many of these questions are mere matters 
of opinion. It may, to some, appear both absurd and un- 
just, that the convention of 1876 should think of limiting 
the aggregate amount of indebtedness, which a county 
could contract for all purposes, but to others it would 
seem unjust and absurd that a convention could fail, in 
the light of the disastrous experience of the time, to pre- 
scribe such limitation. The members of this court might 
entertain the former view. If, however, it is a question 
about which men equally honest and equally intelligent 
might differ, then for the court to set aside the reading of 
the constitution would be to make, rather than to con- 
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strue. It would be to substitute the opinion of the court 
for the opinion of the convention and the people, or, at 
least, for that which may have been the opinion of the 
convention and the people. No one will maintain that 
this is admissible. Then what is the rule? Clearly it 
must be that to give effect to the letter of the constitution 
will result in such a degree of injustice and absurdity as 


not to be imputable to the convention which framed aud 


the people who adopted the instrument. Is this the rule? 
If so, can any such thing be claimed against this provis- 
ion? 

Upon the first of these questions the court in People vs. 
Purdy (2 Hill 35) said: “But it is said that we may look 
beyond tie instrument for the purpose of ascertaining the 
mischief against which the clause was directed, and thus 
restrict its operation. But who shall tell us what that 
mischief was? Although most men in public life are old 
enough to remember the time when the constitution was 
framed and adopted, they are not agreed concerning the 
particular evils against which this clause was directed. 
Some suppose the clause was intended to guard against 
legislative corruption, and others that it was aimed at 
monopolies. Some are of the opinion that it only extends 
to private, without touching public corporations, while 
others suppose that it only restricts the power of the legis- 
lature when creating a single corporation, and not when 
they are made by the hundred. In this way a solemn 
instrumeat—for so I think the constitution should be con- 
sidered—is made to mean one thing by one man and 
something else by another, until, in the end, it is in dan- 
ger of being rendered a mere dead letter; and that, too, 
where the language is so plain and explicit that it is im- 
possible to mean more than one thing, unless we lose sight 
of the instrument itself, and allow ourselves to roam at 
large in the boundless fields of speculation. For one I dare 
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not venture upon such a course. Written constitutions of 
government will soon come to be regarded as of little value 
if their injunctions may be thus lightly overlooked ; and 
the experiment of setting a boundary to power will prove 
a failure. We are not at liberty to presume that the 
framers of the constitution, or the people who adopted it, 
did not understand the force of language.” Judge Cooley 
(Cooley Con. Lim. 87) says: We have elsewhere ex- 
pressed the opinion that a statute cannot be declared 
void on the ground solely that it is repugnant to a sup- 
posed general intent or spirit, which it is thought per- 
vades or lies concealed in the constitution, but wholly 
unexpressed, or because, in the opinion of the court, it 
violates fundamental rights or principles, if it was passed 
in the exercise of a power which the constitution confers. 
Still less will the injustice of a constitutional -provision author- 
ize the courts to disregard it or indirectly annul it by constru- 
ing it au ß. We do not say, however, that 
if a clause should be found in a constitution which would 
appear at first blush to demand a construction leading to mon- 
strous and absurd consequences, it might not be the duty of 
the court toquestion and cross-question such clause closely, 
with a view to discover in it, if possible, some other mean- 
ing more consistent with the general purposes and aims 
of these instruments. When such a case arises it will be 
time to consider tt.” 

Here we have outlined the class of cases in which a 
court may disregard the letter of a constitution, because 
to give it effect would work an injustice or an absurdity. 
The injustice and absurdity must appear at first blush, and 
must be monstrous, or, at least, so apparent as to require 
the condemnation of right-thinking men. Would the 
enforcement of this provision, according to our construc- 
tion, lead to any such results? We not only deny this, 
but we maintain that in its general policy it is one of the 
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wisest provisions ever devised. As we have seen, the gen- 
eral policy of this limitation has been sanctioned by the 
constitutions of at least seven states. Mr. Burrows (Bur- 
rows’ Pub. Sec. 2) says: The loans made by states, cities 
and towns, which anticipate the revenues by taxation, 
have become burdensome to the present generation, and 
relief has been sought for the future in limitations on the 
borrowing power. In a large majority of the states of 
the union, the constitutions have provisions limiting not 
only the power of municipal corporations, but limiting 
the legislatures of the states in contracting loans for the 
state. What are the remedies for this excessive borrow- 
ing, is a question for the statesman and the political econ- 
omist.” But, as we have said before, excessive borrowing 
is but one phase of the real evil. The real evil is run- 
ning in debt to excess. It is true that some constitutions 
place limitations upon the borrowing power only, but 
those are not of recent date. It was found that this rem- 
edy was inadequate, and, therefore, in the later constitu- 
tions, the limitations have been upon the amount of in- 
debtedness rather than the form of it. In this state, how- 
ever, both policies were adopted, with a limitation, first, 
upon the borrowing power, and, second, upon the aggre- 
gate indebtedness. We feel confident that there is noth- 
ing in this policy, or the manner or extent of its sanction, 
that this court can pronounce either unjust or absurd. 
And here we submit the case ought to end. 

But we presume we would be scarcely justified in omit- 
ting to give some attention to the principles and maxims 
invoked by the counsel for defendant in error to maintain 
their position. And before we proceed to answer some 
of their technical theories in detail, we will quote one au- 
thority of general applicability to the whole course of dis- 
cussion. Judge Cooley (Cooley Con. Lim. 102) says: 
“We have thus indicated some of the rules which, we 
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think, are to be observed in the construction of constitu- 
tions. It will be perceived that we have not thought it 
important to quote and to dwell upon those arbitrary 
rules to which so much attention is sometimes given, and 
which savor rather of the closet than of practical life. 
Our observation would lead us to the conclusion that 
they are more often resorted to as aids in ingenious at- 
tempts to make the constitution seem to say what it does 
not, than with a view to make that instrument express its 
real intent. All external aids, and especially all arbitrary 
rules, applied to instruments of this popular character, are 
of very uncertain value, and we do not regard it as out of 
place to repeat here what we have had occasion already to 
say in the course of this chapter, that they are to be made 
use of with hesitation, and only with much circumspection.” 
It certainly looks very much as though Judge Cooley, 
when he wrote the above paragraph, had the argument of 
counsel for defendant in error in this case in his prophetic 
mind. We do not remember to have ever seen before so bold 
an attempt to make a constitutional provision, which plain- 
ly declares that which is in harmony with the general pol- 
icy of the whole instrument, and with the prevailing pub- 
lic sentiment of the time when it was adopted, mean an 
entirely different thing from what it says. All such at- 
tempts, however, have heretofore been sternly disallowed 
by the judiciary. (People vs. Fancher 50 N. V. 291; 
Woodson vs. Murdock 22 Wall. 351, 381; State vs. King 
44 Mo. 285; St. Louis etc. vs. Clark 53 Mo. 214; Cooley 
Con. Lim. 68.) A change of this course of decision, made 
at this time and by this tribunal, would be most porten- 
tous with evil. We believe that it would be better for 
every dollar’s worth of property in a state to be annihil- 
ated than for this court, under the guise of coustruction, 
to undertake to strike down a constitutional provision. 
A city may be laid waste, and the property of a state may 
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be destroyed, but all this, by well directed endea vor, may 
be recreated. But the pernicious moral effect of the dis- 
regard of the fundamental law of a state by the highest 
tribunal of a country will go on and on forever. A re- 
versal even of the decision will not repair the injury. 
The court is asked to insert the word “such” and dis- 
pense with the word “all” in this provision. Of course if 
a court has authority to insert this word it may also 
strike it out, and, therefore, all decisions as to whether and 
when either may be done are in point. In Ogden vs. 
Glidden (9 Wis. 46), the court, by Dixon, C. J., said: 
“The word ‘such,’ in the first line of the second section, 
must be taken in its ordinary acceptation to mean, ‘of 
that kind,’ ‘of the like kind,’ and to refer to the class of ac- 
tions specified in the first section. It may be that the fail- 
ure to extend the provisions of the act to actions pending 
at the time of its passage was a sort of legislative casus 
omissus, and had their attention been called to it, the leg- 
islature would have supplied it; but where, as in this 
case, the language of the legislature is clear and unequiv- 
ocal, it is not for the courts to extend the operation of a 
statute to any subject not embraced in it.” Is there any 
doubt but that this Wisconsin court would have said up- 
on the same principle that they could not, where the lan- 
guage is plain and unequivocal, insert this word in an in- 
dependent clause, so as to limit, instead of extending, the 
statute? In State vs. Beaseley (5 Mo. 91), it was held that 
the word “such,” when it is apparent that it has no refer- 
ence to anything preceding it, may be rejected. This 
would seem to be a necessary conclusion, but this is no 
authority for the insertion of the word when the effect 
would be to make an entirely different law from what it 
would be without the word. Mr. Dwarris (Pott. Dwar. 
218) says: “Though used in their plain and ordinary 
sense, general words may be limited by the relative 
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word ‘such’ to a particular description of thing con- 
tained in a preceding section.” Limited by whom? 
Counsel will say, by a court, by, way of construc- 
tion. But the authorities cited show that the author 
meant that they could be limited by the legislature 
expressly using the word „such“ in the statute. 
(King vs. Inhabitants of Guenop 3 T. R. 135; Morris vs. 
Mellin 6 B. & C. 446; Bennett vs. Daniel 10 B. & C. 500; 
Powlter’s Case 11 Coke 33a). The authorities cited to this 
point not only do not sustain the proposition of counsel, 
but plainly contradict it. In King vs. Marks (3 East 157) 
the court, by Ellenborough, Ch. J., on page 160, in de- 
ciding the very point now made by counsel, but then 
raised by Erskine, Burrow and Jekyll, said: “If I en- 
tertained any reasonable doubt upon the meaning of the 
act, I should readily listen to this application ; but I can- 
not bring my mind to doubt but that the facts disclosed 
on the whole of the depositions charge the defendants 
with an offense within the statute. It certainly does ap- 
pear from the preamble of the act, as if it were mainly 
directed against combinations for purposes of mutiny and 
sedition; but there are words sufficient in the enacting 
part to satisfy the preamble, and after dealing with offen- 
ses of that description, the act goes on in much more ex- 
tensive terms, and embraces other mure general objects ; 
and as there is no word of reference in the latter part, as 
such, which is to be found in the former part of the clause, 
I see no reason for restraining the common import of the 
words used, which extend to all illegal associations and 
combinations of men, in respect of which oaths of the 
nature described in the act are administered.” In the 
same case Grose, J.,said: “Then as to whether the offense 
imputed to these defendants falls within the act in ques- 
tion, it is admitted that the letter of it in the latter part 
of the enacting clause presses hard upon the case; and 
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upon a view of the whole statute, I cannot say that it was 
not meant to extend to an oath taken to conceal the ob- 
jects and acts of such an illegal combination as this ap- 
pears to be. No word of reference, as such, is to be found 
in the latter part, in order to connect it with the objects 
mentioned in the first part of the clause; and the omis- 
sion of it shows that it was the intention of the Legislature to 
extend the objects of the act beyond those before named.” In 
Stone vs. Corporation, etc. (2 C. P. Div. 99), Cockburn, 
C. J., on page 109, said: “Though dealing in this part 
of the act only with the power of persons under disability 
to convey the whole estate, the framers of the ninth sec- 
tion have further applied, as it were by anticipation, its 
provisions to permanent damage or injury to lands held 
by these parties; such being obviously the meaning of 
the words ‘such lands,’ which words, I think, cannot, as 
has been suggested, be struck out as surplusage, being, on 
the contrary, words essential to the true meaning of the 
enactment.” There is nothing in the decisions of the 
courts of England inconsistent with the above cited au- 
thorities; on the contrary they have been frequently and 
pointedly sustained. (King vs. Inhabitants 5 B. & C. 
219; Wood vs. Mytton 10 Q. B. 806; Eastern Counties 
etc. vs. Marriage 9 H. L. Cas. 32; Queen vs. Rose 6 Q. B. 
152; Qneen vs. Randall 4 El. & Bl. 564; King vs. In- 
habitants 2 B. & C. 222; Doe vs. Hodgson 12 Ad. & El. 
135; Skuse vs. Davis 10 Ad. & El. 635; King vs. Burrell 
12 Ad. & El. 460; Queen vs. Lee 1 Q. B. Div. 198). By 
an examination of all of these cases it will be found that 
the courts of England have given great consideration to 
the word such, holding that a statute means one thing or 
another, depending on whether the relative word is used 
or not. And we have not been able to find an instance 
where such courts have undertaken to insert or strike 
out this word. The American courts have pursued the 
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same general course of decision. (Kemp vs. Holland 10 
Mo. 255; Sullivan vs. State 36 Ark. 64; Valentine vs. 
Borden 100 Mass. 273; Summerman vs. Knowles 33 N. 
J. L. 202; Evans vs. Commonwealth 4 Met.453; Com- 
monwealth vs. Miller 3 Cush. 243; Commonwealth vs. Han- 
cock etc. 2 Gray 58; United States vs. Gooding 12 Wheat. 
460, +77). In Whitford vs. Commonwealth (6 Rand. 721; 
Same Case, 18 Amer. Dec. 771) the point was raised which is 
urged here by counsel for defendant in error. This was 
where a statute declared certain enumerated acts of homi- 
cide to be murder in the first degree, and, also, that any 
other kind of wilful, deliberate and premeditated killing 
should also be murder in the first degree; and it was argued 
that the word “such” should be interpolated so that the last 
description of murder should be of like-kind with the first, 
on the ground that without such interpolation; the pre- 


vious particular enumeration was unnecessary; but the 


court denied the authority to make, and the propriety of 
making, any such interpolation. And so we say, in cun- 
clusion upon this point, that there is no precedent for the 
interpolation of the word such into this constitutional pro- 
vision. To do so would be not to construe but to proceed 
in the direction of making a new constitution. 

We have now seen that there is no authority of law for 
inserting the word “such” in this provision, irrespective 
of the effect that doing so would have upon any other 
word. We have hefore stated that the insertion of the 
word “such” would operate to destroy the effect of the im- 
portant word “all.” This conclusion is indisputable. If 
the word such is inserted, no possible ingenuity can give 
any effect whatever to the word all, and yet this is regard- 
ed as one of the most definite, important and technical 
words known tothe English langunge. In Harrington vs. 
Smith (28 Wis. 43) the court, by Dixon, C. J, on page 60, 
said: “And here another rule of interpretation becomes 
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directly applicable, which is, that general words in a 
statute must receive a general construction, unless there 
be something in it to restrain them, or, as it is otherwise 
frequently expressed, if there be no express exception. 
(Demorest vs. Wynkoop 3 John. Ch. 142; Torrence vs. 
McDougald 12 Geo. 550; Collins vs. Carman 5 Md. 505, 
533). It must be admitted that the word all, or the words 
all moneys, are very general, and it is not pretended, nor 
can it be, that there is anything elsewhere in the statute re- 
straining them, or any expressexception. The case in 12 
Geo. 530 arose upon the same word all, in the statute, and 
it was held that its application could not be restrained, 
the statute itseif containing no exception. In that case, 
Lumpkin, J., informs us that the rule was considered so 
inflexible that the statute of Wills (82 Hen. VIII) having 
authorized all and every person or persons to devise their 
lands, it was feared it might enable infants and insane 
persons to do it; and the statute of 34 Hen. VIII was con- 
sequently passed, to introduce these exceptions. (Beckford 
vs. Wade 17 Ves. 88). And in 5 Md. 505, which was cer- 
tainly a hard case, and one which appealed most strongly 
to the sympathy of the court to find its way out of and 
escape the operation of this rule, it was still held to be in- 
flexible. The question was, upon the right of a widow, 
who was insane at its date, and so continued, to renounce 
the provision made for her in the will of her late husband, 
and to receive her share of his estate as given by law. By 
the statute of the state it was necessary that she should 
dissent from the provision made in the will, a thing which, 
being insane, she was incapable of doing. The language 
of the statute was comprehensive enough to include every 
widow, whether sane or insane, and the statute having 
made no exception in favor of the latter, it was decided 
that none could be made by the courts, whether of law or 
equity. It clearly appears to me that, upon these pro- 
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visions of the statute, and this rule of construction alone, 
no exception being found in the statute, and no language 
from which one is fairly or necessarily to be implied, the 
construction which the statute has received at the hands 
of the commissioners is the true one, and must stand.” 
In the case of Stone vs. Elliott (11 Ohio St. 252), which 
is the only case cited by counsel for defendant in error, 
the rule was invoked under a proceeding similar to a stat- 
ute providing for the attachment of “all debts,” to except 
from the statute a debt evidenced by a negotiable promis- 
sory note, transferred after attachment, but before maturity 
and without notice, and the decision was based principally 
on the authority of Kieffer vs. Ehler (18 Pa. St. 388.) 
The theory of the decision was, that it could not be sup- 
posed that the legislature intended to authorize the attach- 
ment of a debt evidenced by this kind of commercial 
paper, in view of the uncertainty of the debt, and the ne- 
cessity that such paper should circulate freely, and unaf- 
fected by secret liens. In the cuse of commercial paper, 
the debt is not to the person who may hold the note at 
the time of attachment, but, by the terms of the paper, 
it is to the person who holds the same at maturity. After 
maturity this quality of the paper ceases to exist, and the 
debt may then be attached. Under all other eireum- 
stances the word all has been given its literal significa- 
tion. (Guest vs. Opdyke 31 N. J. L. 552; Latshaw vs. 
McNees 50 Mo. 381; Algood vs. Blake L. R. 7 Exch. 339; 
Margrave vs. White 8 B. & C. 412) In Sidaway vs. Hay 
(3 B. & C. 12) a similar point to that now presented was 
raised, and the court said: “The expression here is ‘all 
debts, and it is used without any reference or regard to 
the place where the debts may have been contracted. It 
must be admitted, however, that notwithstanding this 
generality of expression, it is possible that debts con- 
tracted in England may be out of the general operation 
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and view of the statute, and, therefore, not to be compre- 
hended within the terms ‘all debts.’ But there is not a 
single expression in the statute importing that debts con- 
tracted in England are to be excluded from its operation ; 
and there are many provisions manifestly showing the 
contrary.” So we say in regard to the constitution, there 
is not an expression in it indicating an intention that the 
words “all purposes” should be limited to the special pur- 
poses for which money may be borrowed, and there are 
many expressions and provisions indicating the contrary. 
If the convention intended the expression to be so limited, 
the word all would not have been used, and the word such 
would have been inserted. The relative word such, all 
through this article, is freely used, and used in every place 
where it was needed, but it is never preceded by the word 
all. This gives rise to an inference that is conclusive, 
that the word such was purposely omitted, and the word 
all was inserted in order to execute the intention of plac- 
ing a general limitation upon all indebtedness for all 
purposes. 

One question that has heretofore been discussed by 
counsel for defendant in error is not now before the court, 
and, indeed, has really no bearing on the case. The 
limiting clause referred to is “but the bonds, if any be 
issued therefor, shall not run less than ten years, and the 
aggregate amount of debt so contracted shall not at any 
time exceed twice the rate upon the valuation last 
herein mentioned.” The limiting clause is really the 
first proposition contained in this quotation, for the lat- 
ter proposition is a distinct limitation of itself. Now, 
it is apparent that it is immaterial whether the require- 
ment that the bonds, if any be issued to evidence an 
indebtedness, shall not run less than ten years, applies 
only to bonds issued for indebtedness for all purposes 
outside of debts by loan, or whether it be carried 
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back and be made applicable to debts by loan, as well as 
all other debts. It may be that it applies to all cases 
where bonds are issued by a county, but we doubt it. 
Whenever money is borrowed by a county, bonds may be 
issued for it. The power to borrow implies the power to 
give an obligation for it. But this borrowing power is 
limited, first, with reference to the year, and, second, with 
reference to the aggregate, this aggregate of the borrowing 
power having reference again to the aggregate of debt 
for all purposes. The constitution seems to imply that 
this power to borrow may be exercised every year, pro- 
viding these aggregates are not exceeded. This would be 
inconsistent with the idea that all bonds for money bor- 
rowed should run ten years. It was probably the inten- 
tion to require bonds to run for at least ten years only in 
regard to the highest limitation of indebtedness, d. e., 
that debt, and that part of the aggregate debt of 4 county, 
which required, as a condition precedent to its contrac- 
tion, a vote of the people. Such vote is only required 
when the outstanding debt has reached certain amounts 
by loan and in the aggregate. In such cases the conven- 
tion might reasonably suppose that the county would not 
wish to pay the debt contracted by virtue of this vote in 
less than ten years, and, therefore, this limiting clause was 
inserted as a protection against the taxation that would 
be required to pay this last mentioned debt in less than 
this time. We are not called upon to express any definite 
opinion upon this point, or to discuss the authorities upon 
this rule of construction, for the reason, as before stated, 
that it is immaterial to the main question at hand. 
Neither do we think that the maxim—Ezpressio unius 
est exclusio alterius—can be employed upon the present 
occasion with much benefit to either side of the argu- 
ment. The mention of one thing is never held to ex- 
clude another which is also mentioned. And this maxim 
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is never invoked in the construction of the letter of the 
statute for the purpose of determining whether both 
things are mentioned or not. Two things are expressed, 
first, debt by loan, and, second, debt for all purposes. 
How can it be said that the mention of one excludes the 
other? or, how can it be said that the mention of one ex- 
plains what was meant to be included in the other? 
There was something meant by the phrase for all purposes, 
beyond what had been expressed in the former limitation 
of debt by loan. What was it? The maxim under con- 
sideration furnishes no reply. This maxim has been fre- 
quently considered by the courts (Town of Trinidad vs. 
Simpson 5 Colo. 65 ; People vs. Wright 6 Colo. 92), and 
we do not feel called upon to further discuss it. 

By another rule that has been stated and discussed by 
counsel for defendant in error, a principle of construction 
is invoked, which principle is frequently stated to be to 
the effect that where an enumeration of certain specific 
things is followed by a general word or phrase, the word 
or phrase of general description is to be deemed intended 
to mean things of the same kind, and cannot include 
things of a nature wholly different from those specifically 
mentioned. We will first notice the cases which have 
been cited by counsel for defendant in error on this point. 
In Reiche vs. Smythe (13 Wall. 162) an act levied a duty on 
horses, cattle, mules, sheep, hogs and other live animals ; and 
it was held that birds were not included in the terms other 
live animals. In United States vs. Saunders (22 Wall. 
492) the reporter succeeded in discovering in the decision 
the principle that “A statute is to be interpreted not 
only by its exact words, but also by its apparent general 
purpose. If its general purpose have plain reference 
to one class of persons, it will not include a single individ- 
ual in a distinct class, though the mere words 
might include him.” In Glegary vs. Mayor (13 N. 
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Y. 220) was where a statute exempted from taxa- 
tion every building ‘erected for the use of a college, 
incorporated academy or other seminary of learn- 
ing, every building for public worship and every 
school house, etc., and it was held that a private unincor- 
porated seminary was not included in the exemption. The 
English cases cited are somewhat similar in principle to 
the case of Glegary vs. Mayor, and need not be reviewed 
at length. We do not wonder that Judge Cooley, in his 
chapter on the construction of state constitutions (Cooley 
Con. Lim. 48-103) makes no allusion to this and the other 
arbitrary rules which are invoked in this case other than to 
close the same with a solemn admonition against their use. 
When it is sought to construe a popular and fundamental 
instrument by the same rules that would be employed to 
determine whether a bird is a live animal of not, it is cer- 
tainly time to fear that the rights and liberties of the citi- 
zen, which are supposed to be plainly guaranteed by such 
instruments, rest upon very uncertain ground. The 
framers of the constitution, having prescribed the amount 
of debt that could be contracted by a county by a loan, 
turned their attention to the question of fixing a limita- 
tion of the amount of indebtedness for all purposes; but, 
thanks to the rule ejusdem generis, a rule evolved from the 
closet, and expressed in words which not one out of one 
hundred of the voters of the state who adopted the con- 
stitution, could accurately define, they have failed to ac- 
complish any such purpose. But an examination of the 
rule will show that it has no application to the question 
before the court. It simply applies to a case where sev- 
eral things are enumerated and the enumeration is fol- 
lowed by a general word or phrase, by which, whatever be- 
longs within the general word or phrase, is intended to be 
placed within the same category as the enumerated things. 
In such case, as the mind of the legislator is supposed to 
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have been upon a certain class of subjects, the thing com- 
prehended within the general word or phrase is presumed 
to belong to the same general class as the things enumer- 
ated. Now, for this rule to apply, we must have certain 
things specified. What are these? Are they debts by 
loan? or, are they debts for buildings, roads and bridges? 
or, are they debts by loan for these purposes? Upon the 
same principle that the general clause must be deemed to 
relate to the specified purposes in the enumeration, it 
would be also limited to the specified form of indebted- 
ness, so that the only limitation we would have in the 
constitution would be upon the power to borrow for these 
specified purposes. But this would prove too much, for 
it would leave an unlimited power to borrow for all other 
purposes. This would not do, for the provision declares 
that no county shall contract a debt by loan, except for 
the specified purposes. Thus this rule is made to destroy 
itself. But again, the clause “And the aggregate amount 
of indebtedness of any county for all purposes, exclusive 
of debts contracted before the adoption of this constitution, 
shall not at any time exceed twice the amount above 
herein limited, unless,” ete., is not a word or phrase fol- 
lowing an enumeration of things oi the same class. It 
is a separate and distinct proposition. The rule under 
consideration is never employed to exclude that which is 
within the general word or phrase, but only to limit to 
things belonging to the same class as those enumerated. 
What would be included by the words all purposes? Not 
the enumerated purposes only. That must be admitted. 
The counsel for defendant in error would be driven to say 
purposes of the same class as those enumerated. But the 
enumerated purposes are erecting necessary public build- 
ings, and building roads and bridges. Here are three pur- 
poses which cannot be said to belong to any one class. They 
are distinct in their nature. And nothing else that could 
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fall under all purposes could possibly belong to an enu- 
merated class, for the things enumerated constitute no 
class. Will it be answered that they must belong to one 
of the classes of things enumerated? The ready reply is 
that there is no public purpose corresponding with either 
of these things in nature, so as to be able to say of it that 
it belongs to the same class. It would not do to say that 
debt by loan is the class of things enumerated, and that 
all debt, to be included in debt for all purposes, must be 
by loan, for this would prohibit all indebtedness except 
by loan, so that the constitutional limitation would, at 
last, be but a requirement that all debts of a county 
should be contracted by loan—the exact reverse of the 
policy of the provision. What, then, is to be included by 
the general word or phrase, for we have seen that this 
rule never ignores or makes superfluous the general word 
or phrase, but merely requires it to embrace things of 
the same kind? The only thing that is specified is debt 
by loan for certain purposes in any one year. If it had been 
the intention to only prescribe a limit beyond which this 
debt could not accumulate, it would have been sufficient 
to use the phrase “and such debt shall not at any time ex- 
ceed,” etc. The three words “and such debt” would take 
the place of the language “and the aggregate amount of 
indebtedness for all purposes.” Can it be for one moment 
supposed that a body composed of intelligent men would 
use a long phrase of this kind as a substitute for the re- 
lative such? What was the use of talking about the ag- 
gregate debt? Here were defined purposes and specified 
form. To refer back to this particular debt, the word 
such was sufficient without talking about aggregates. It 
is said that the expression aggregate debt means aggregate 
of such debt, but if this had been the intention, the ex- 
pression such debt would have been complete without the 
word aggregate. But this is a diversion from the point 
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under consideration. We were proceeding to show that 
the principle is never used except to ascertain what things 
not specified can be brought within a general word or 
phrase following an enumeration. Jn Commonwealth vs. 
Rice (9 Met. 253) the question was, whether a box could 
be used as a mode of occupying a stand at a market 
where the words of the by-laws were “ with cart, wagon, 
sleigh, or otherwise,” and it was held that it could. In 
Ellery vs. The New England Ins. Co.(8 Pick. 14) it was 
held that damage to a ship by the violence of the wind 
during an attempt to haul her upon a marine railway to 
be repaired, was a loss ejusdem generis with the perils of 
the seas and “all other losses to which assurers are liable. 
A similar point was ruled in Swift vs. Union Mut. Ins. 
Co. (122 Mass. 573). In regard to this maxim, the court, 
by Shaw, C. J., in Commonwealth vs. Rice, says: “The 
maxim is no doubt a sound one, but it is to be applied 
with discrimination to the subject-matter, with a view to 
accomplish the purposes of the act.“ We have searched 
in vain to find a case in which this maxim has been em- 
ployed in the construction of a constitutional provision, 
and we think the class of cases and questions to elucidate 
which it has been employed forbids its use in the present 
case. 

We have now considered the constitution as it seems to 
us to be written, and have called attention to the address 
by which the convention appealed to the people to make 
it the fundamental law of the state. We have also en- 
deavored to show that the arbitrary rules of construction 
relied on by the counsel for defendant in error should not be 
made use of to overthrow the constitution as thus written, 
and thwart the purpose of the convention and the people. 
In doing so, we have attempted to show that these rules are 
either inapplicable to the case or are misapplied by the 
learned counsel. As to the address referred to, the pro- 
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ceedings of the convention will show that it was presented 
to the convention, and, on March 13, 1876, adopted by the 
convention. (Journal of Convention 831 sub-page 187.) 
It is well settled that, in case of any doubt as to what the 
constitution actually means, it is proper to examine the 
proceedings of the convention which framed the instru- 
ment. (Cooley Con. Lim. 80.) These proceedings were, 
by authority of the convention, published iu a daily 
paper, and transferred to scrap-books for the use of the 
members. The accuracy with which this was done was 
recognized by a resolution introduced by Mr. Beck on 
March 14, which was adopted by the convention. We 
now turn our attention to the history of the article con- 
taining the section in dispute, with the view of ascertain- 
ing the intention of the convention concerning the same. 
On February 1, the convention had under consideration 
the report of the committee on state, county and munici- 
pal indebtedness. Mr. Beck moved that section six, with 
amendments, be reported back to the convention, with the 
recommendation that it be recommitted, which was car- 
ried. The section, as originally drawn, and as it then 
was, prescribed no limitation upon the indebtedness of a 
county for all purposes. The clause on the subject of the 
aggregate amount of debt used the word “such,” and refer- 
red back to bonded indebtedness, but included the exist- 
ing funded and floating indebtedness of the counties. On 
February 10, the report of this committee was again be- 
fore the convention, and considered. Our present section 
six was section seven of this report. Mr. Head offered an 
amendment permitting a county or township to contract 
a debt beyond the limitation for any incidental expenses, 
which was not agreed to. The section was again recom- 
mitted to the committee on state, county and municipal 
indebtedness. Again, on February 21, this section (then 


section seven) was considered. The section was read as 
follows : 

Section 7. No county shall contract any debt by loan 
in any form, except for the purpose of erecting necessary 
public buildings, making or repairing of public roads and 
bridges, and for supplying such county with water for 
public use; and such indebtedness contracted in any one 
year shall not exceed the rates upon the taxable property 
in such county, to wit: 

“Counties in which the assessed valuation of taxable 
property shall exceed five millions of dollars, one dollar 
and fifty cents on each thousand dollars thereof. 

“Counties in which such valuation shall be less than 
five millions of dollars, three dollars on each thousand 
dollars thereof. 

“And the aggregate amount of indebtedness of any 
county, exclusive of debts contracted before the adoption 
of this constitution, shall not at any time exceed twice 
the amount above herein limited in case of such county, 
unless when in manner provided by law, the question of 
incurring such debt shall be submitted to the vote of the 
qualified electors of such county at a general election, and 
a majority of those voting thereon shall vote in favor of 
incurring such debt, but the bonds, if any be issued for 
payment thereof, shall not run less than ten, nor more 
than fifteen years.” 

Mr. Wells moved to strike out the word “ exclusive,” 
and substitute in its place the word “inclusive.” Mr. 
Bromwell said that the word “exclusive” had been used 
by the committee, because some of the counties, not an- 
ticipating such a constitutional provision as this, had 
already contracted debts to the amount limited, and they 
should not be prohibited from incurring debts for the 
construction of public buildings, the securing of a water 
supply, and other necessary expenses; and the amendment 
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was lost. Mr. Wells then moved to amend by inserting’ 
after the word “county” in the second line of the last 
paragraph, the words “for all purposes; which amend- 
ment was adopted. After a number of other amendments 
not necessary to consider, the section was adopted in com- 
mittee of the whole. On February 26 the convention 
took up the report of the committee of the whole on state, 
county and municipal indebtedness. The section on the 
subject of counties had now become section six. Mr. 
Beck moved to strike out the clause empowering counties 
to contract debts to supply them with water for public 
use, which was adopted. Mr. Webster moved an amend- 
ment confining the limitation of indebtedness, to be in- 
curred by the counties, to the bonded debt. He said unless 
some such provision was adopted, the smaller counties 
would be unable to pay for carrying on their regular busi- 
ness, or to meet the extraordinary expenditures that occasionally 
arise for the capture and trial of criminals. Mr. Bromwell 
said all counties were allowed to increase their indebted- 
ness by a popular vote, and Mr. Webster replied that this 
would not meet sudden and wnexpected emergencies. 
Mr. Bromwell said he feared a provision of the kind pro- 
posed by the gentleman (Webster) would operate badly 
in the case of the large counties. He thought the better 
way to meet the difficulty of the case of the smaller 
counties would be by an amendment excepting the smaller 
counties from the operation of the section. Mr. Webster 
said the smaller counties desired to contract only tempo- 
rary indebtedness for current expenditures. He did not 
care how closely they were limited in the matter of 
bonded indebtedness. Mr. Webster’s amendment was 
then adopted, aad section six, as amended, was then 
adopted, but in the afternoon of the same day Mr. Brom- 
well moved that the vote by which section six was adopted 
be reconsidered, which motion prevailed. (Journal ot 
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Convention 563.) The vote by which Mr. Webster’s 
amendment was adopted was also reconsidered, and the 
amendment withdrawn, and an amendment proposed and 
adopted that the section should not apply to counties hav- 
ing a valuation of less than one million dollars. This 
completed the section and the article, and they were 
adopted. (Journal of Convention 564.) 

It will be seen from the above sketch from the proceed 
ings of the convention that the present section six of 
article eleven of the constitution was, as originally re- 
ported and adopted, composed of four paragraphs. We 
shall not stop to answer the propusition of counsel that 
where there are periods, capital letters and paragraphs 
used to distinguish between one sentence, one thought and 
one subject, and another, that these must be wholly dis- 
regarded, and the statute read as though none of these 
punctuations and divisions were used. There are some 
things that need not be discussed, and this is one of them. 
In the record of the convention the clause “and the ag- 
gregate amount of indebtedness of any county,” etc., 
stood as a separate and distinct paragraph, and enunci- 
ated a distinct and independent proposition. The word 
“such,” as contained in the section when referred back to 
the committee in the first instance, had been stricken out. 
There was a disposition to still further limit the power to 
contract debt by including, within the aggregate, existing 
indebtedness. This, however, was voted down, upen the 
ground that the effect would be an absolute prohibition 
upon such counties as were in debt. This shows that the 
understanding was that the section then limited indebted- 
ness for all purposes; but, to make assurance doubly sure, 
the words “for all purposes” were then inserted. But 
at this stage of the proceeding Mr. Webster, who seems 
to have been speaking for the smaller counties, had an 
amendment adopted limiting the limitation to bonded 
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indebtedness. This, however, was reconsidered; and the 
smaller counties found the desired relief through an 
amendment, which is the proviso to the section as it now 
stands. 


The amendment of Mr. Webster, by which the limita- 
tion of indebtedness of counties was confined to bonded 
indebtedness, was by inserting the word “such” before the 
word indebtedness. This word was inserted in the fore- 
noon of February 26, and in the afternoon of the same 
a 4 day the word was stricken out by a reconsideration and a 
withdrawal of the amendment by Mr. Webster. These 
proceedings will be found fully recorded in the official 
journal of the convention. (Journal page 558, 562). The 
section and article were then adopted. Subsequent to 
these proceedings the article was by mistake printed with 
the word “such” in this section at the place from which 
it had been stricken, and the convention took the neces- 
sary action to have the mistake corrected. (Journal of 
Convention 772, Sub. page 28; 827 Sub. page 183; 864 
Sub. page 220). Thus we find that the convention dis- 
cussed and acted upon the very question now before the 
court. The result is that the court is asked to interpo- 
late into this provision the very word that was inserted 
by the convention, and that, upon reconsideration and 
9 mature reflection, was stricken out. In other words, an 
appeal is taken from the convention, and the people who 
adopted the constitution, to this court, for the purpose of 
undoing that which was done by them. This question 
was fully argued before, and exhaustively considered and 
ably adjudicated by, the supreme court of Colorado. 
(Seeley vs. May 9 Colo. 80.) 

III. 


Subsequent to the decision just referred to, and as a re- 
sult of a new and most ingenious discovery, the question 
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was raised as to whether a distinction could not be made 
between what has since been denominated contractual and 
compulsory obligations. This attempted distinction was 
repudiated. (Seeley vs. May 9 Colo. 404; Same Case id 
414). The present action was then instituted and the 
distinction recognized. The opinion of the court below 
is contained in the record, and has been reported. (Rol- 
lins vs. Lake County 34 Fed. Rep. 845). This pretended 
distinction proceeds upon the theory that the constitu- 
tional provision is not a limitation upon legislative power 
at all. This would be, if allowed, a convenient, skillful 
and effectual way of nulifying the constitution. A county 
is a quasi municipal corporation of limited powers. It is 
a mere local subdivision of the state created for govern- 
mental purposes, and has no powers except those conferred 
by law. (Ray County vs. Bentley 49 Mo. 236.) Notice 
must be taken of these powers the same as the law of the 
land. (Mister vs. City of Kansas 18 Mo. App. 217.) If 
the state has not the power to do an act it cannot impose 
a duty upon a county to do it. Where the constitution 
prohibits a state from subscribing to the capital stock of 
a corporation, or making a donation thereto, it cannot 
impose a duty upon a county to do so. (Bay City v. State 
23 Mich. 504.) And where the debt of a state is limited 
by the constitution, the state cannot exceed the limita- 
tion by imposing indebtedness upon counties. (People vs. 
Mayor etc. 51 III. 34.) 4 fortiori, where the indebtedness 
of a county is limited the state cannot authorize the limit 
to be exceeded. As counties can contract no indebtedness 
without authority of law, it would follow, if this distine- 
tion is sustained, that all indebtedness is contracted in 
pursuance of legislative authority (Seeley vs. May 9 Colo. 
404) and therefore no indebtedness which may be con- 
tracted by a county is limited by the constitution. This is 
the logical result of the argument of counsel for defendant 
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in error. The argument will be advanced by counsel for 
defendant in error that the legislation which is supposed 
to authorize this varied indebtedness, is itself authorized 
by the constitution, and' that the powers thus con- 
ferred would be hampered, and perhaps defeated, 
by requiring them to be exercised in subordina- 
tion to any limitation elsewhere prescribed by 
the constitution; that for the people to confer general 
legislative power upon a department of state government, 
and, at the same time, to require this department to so 
legislate that counties shall not become indebted beyond 
a certain amount, is constitutional felo de se; that the 
recognition of the existence of counties and providing 
them with officers, with such salaries or fees as may be 
prescribed by law, necessarily implied that the counties 
should have power to incur indebtedness in order to pay 
them, and that, therefore, to construe another provision 
of the constitution as having the effect of placing a limi- 
tation upon this power to incur indebtedness for these 
purposes, would be to introduce a conflict between the 
several parts of the constitution. The argument assumes 
that the only resource placed at the disposal of the legis- 
lature with which to administer local affairs through the 
agency of counties, is the power to incur indebtedness. 
But,as fully shown by the opinion of the court in Seeley vs. 
May, an unlimited power to raise money by taxation was 
conferred, so that an unlimited power to incur indebted- 
ness was not essential to the exercise of the powers, and 
the attainment of all the purposes, of government. No 
rule of construction is better settled than that a general 
power must be exercised in subordination to a special 
limitation of power contained in the same instrument. 
In Book vs. Earl (87 Mo. 246) the supreme court of Mis- 
souri, in construing a similar constitutional provision, 
said: “The power here conferred is not only hampered 
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with the condition that such alterations and repairs 
are only to be made when the funds of the county admit 
of its being done, but is to be exercised in subordination 
to the constitution forbidding the making of a debt in 
excess of the revenues provided for the year.“ If the 
plan of the constitution was to administer the govern- 
ment purely upon credit, how and when would any in- 
debtedness be paid? If there is a constantly recurring 
necessity for incurring debt on the part of counties, it is 
mathematically certain that their indebtedness must be 
forever on the increase. A government framed and ad- 
ministered upon this theory would not long endure. It 
would be entitled to neither the respect nor loyalty of men. 
But happily neither our national nor state government is 
framed upon any such theory. Our constitution contem- 
plates that the people of the state shall contribute from 
time to time, in response to the levy of taxes, for the pur- 
poses of government, and that these contributions shall 
be sufficient, with certain exceptions, to enable the affairs 
of the state to be properly administered. If the legisla- 
ture has failed to make appropriate regulations for the 
complete and harmonious execution of this plan, the 
judicial power can afford no relief. 

The question as to whether a municipal corporation, 
otherwise liable for negligence, would be exempt from 
such liability by reason of being indebted to the consti- 
tutional limit, is not now involved, but has been resolved 
in the negative. (The City of Bloomington vs. Perdue 99 
III. 329.) There is no connection, however, between this 
proposition and the view that the constitutional provision 
is not a limitation upon legislative power as well as the 
voluntary or discretionary action of the county authorities. 
In Buchanan vs. Litchfield (102 U. S. 278) the court 
said: “The words employed are too explicit to leave any 
doubt as to the object of the constitutional restriction 
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upon municipal indebtedness. The purpose of its framers, 
beyond all question, was to withhold from the legislative 
department the power to confer upon municipal corpora- 
tions authority to incur indébtedness in excess of the pre- 
scribed amount. * * No legislation could confer upon 
a municipal corporation authority to contract indebted- 
ness which the constitution expressly declared it should 
not be allowed to incur.” The case of Potter vs. Douglas 
County (87 Mo. 239) is referred to as establishing a differ- 
ent principle. The court says: But another reason 
also occurs why that section cannot apply in the case at 
bar. The inhibition of the constitution, it will be ob- 
served, is leveled against a county becoming indebted: 
i. e. through the ordinary channel, the action of the 
county court, the financial agent of the county. But here 
the indebtedness was not so incurred. It was created en- 
tirely independent of any action of the county court: 
created by the sheriff of the county pursuant to the com- 
mand of section 6090, supra. The law itself gave license 
to the incurring of such a debt; it was incurred by oper- 
ation of law; and the fact that the county would ulti- 
mately have the debt to pay cuts no figure in this 
discussion.” As to this decision we take two positions: 
(1) That it is erroneous. (2) That the Missouri constitu- 
tion, upon this point, is entirely different from ours. The 
constitution of Missouri declares that no county shall “be 
allowed to become indebted in any manner or for any pur- 
pose,” etc. It shall not do so by its voluntary undertaking, 
neither shall it be allowed to do so by any other power. The 
convention which framed that constitution evidently had 
in view the law as repeatedly settled by the supreme court 
of that state, that counties, in the exercise of their powers 
and functions, proceed by authority of legislation, and 
could not incur indebtedness without the authority of 
legislation, and hence the prohibition was not upon the 
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counties only, but was also upon the authority by which 
counties exist and act. Notwithstanding the plain declar- 
ation that a county shall not be allowed to become in- 
debted beyond a certain amount, the court declares thata 
sheriff may, by authority of legislation, do an act by 
which the county does become indebted beyond this 
amount. It is difficult to see how there could be a more 
flagrant disregard of a constitutional provision than this. 
Under this construction there would be no limit to the 
amount of debt that might be imposed upon a county. 
The only restriction would be upon the power of the 
county commissioners. Any other officer, in the execu- 
tion of his office, could impose indebtedness without limit. 
The constitutional provision was intended as a limitation 
upon the power of the coupty, and every other power 
that could act for the county; but the court defeats this 
purpose. 

This decision, however, has no application to our con- 
stitution, which provides that “the aggregate amount of 
indebtedness of any county for all purposes, exclusive of 
debts contracted before the adoption of this constitution, 
shal] not at any time exceed,” etc. Under this provision 
it matters not how or by whose authority the debt is con- 
tracted. The plain declaration is that the thing shall not 
be done. This excludes all consideration of the purpose 
of the debt or the authority by which it is created. The 
Illinois constitution is, in this particular, like that of 
Missouri, and still the doctrine of the Missouri case is 
clearly repudiated. (City vs. Edwards 84 III. 626; Prince 
vs. City 105 III. 215.) The distinction between the Mis- 
souri and Colorado constitutions upon this point is ma- 
terial, for, while the language of the Missouri constitution 
can, with some appearance of reason, be held to refer to 
the voluntary action of the county, it cannot be contended 
that the words of ours have any such restricted meaning. 


3 


The prohibitory mandate of our constitution is a limita- 
tion upon all governmental power, whether legislative, 
executive or judicial. While we think that the construc- 
tion of the Missouri constitution which was given in Pot- 
ter vs. Douglas county is highly erroneous, and that the 
principle thereof will result, as other cases arise, in involv- 
ing the court which made it in illogical positions, still we 
maintain that the distinction between the two constitu- 
tions forbids that that decision shall be received as any 
authority here. The plain and unequivocal language of 
our constitution leaves no room for doubt, speculation or 
sophistical reasoning. No more unequivocal proposition 
can be reduced to writing in the English language, and 
hence this is an appropriate occasion for the application 
of the rule against applying rules of construction to lan- 
guage that needs no construction. But let us look at the 
consequences resulting from the recognition by this court 
of the principle contended for by the counsel for defendant 
in error, and see whether or not they would be in har- 
mony with the intention of the framers of the constitu- 
tion. Why would the convention place a limitation 
upon the power of the county to create indebtedness, 
through its own proper agencies, and zive to the legisla- 
ture an unlimited power to incur such indebtedness for 
counties, or to require ile counties to do so? Nearly all 
the municipal indebtedness that has ever been contracted 
in this country has been by legislative authority. It has 
never been claimed that counties had power to pledge 
their faith or credit to corporations without legislative 
authority. The convention which framed the constitution 
did not have unbounded confidence in the legislative 
body. Many of the limitations of authority are specific- 
allv directed against the legislative power. The power of 
the state, or any municipal corporation, to pledge its credit 
to a corporation for any purpose, is denied. (Const. Art. 
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11 Sec. 1.) The power to make any donation or subscrip- 
tion to a corporation is also denied. (Id. Sec. 2.) The 
power of the state to contract debt is limited. (Id. Sec. 
3.) And such debt can only be contracted by law. (Id. 
Sec. 4.) These prohibitions and limitations are all un- 
doubtedly applicable to the legislative power. Would it 
be contended that the legislature could authorize or re- 
quire a county to borrow money beyond the limitation of 
indebtedness by loan prescribed by the constitution, or to 
contract debt by loan for purposes other than those speci- 
fied? Suppose an act should be passed requiring each 
county to provide and maintain a poor-house, and, tor 
this purpose, to issue its bonds and place them on the 
market. Would such an act be valid? The language of 
the constitution is: “No county shall contract,” etc. The 
counsel for defendant in error would urge that in such case 
the county does not “contract,” but only obeys the law; 
but it is too plain for argument that a prohibition against 
the county borrowing money, except for certain purposes, 
and the limitation of the amount that may be borrowed, 
is also a prohibition against, and a limitation upon, the 
power of all agencies which can act for the county. If 
the legislature contracts the debt for the county, then, 
in contemplation of law, the county contracts the same, 
and the fact that any authority acts, in contracting a debt 
for a county, in pursuance of law, does not render such 
contract any the less the act of the county. Counties 
can act only by agents, and any act that binds the county 
is, in legal effect, the act of the county. If this is a cor- 
rect view, as applicable to the first clause of section six of 
article eleven of the constitution, it is clearly correct as 
applicable to the limitation of the aggregate indebtedness 
of a county. This latter limitation is general and abso- 
lute. One mode is specified by which the amount can be 
increased. This is not by obtaining permission of the 
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legislature, but by a vote of the qualified electors who 
have paid a tax the preceding year. The mention of this 
manner, in which the indebtedness may be increased, ex- 
cludes the theory that any other power can authorize the 
same. The recognition of the broad principle that these 
limitations do not operate as any restraint upon legislative 
power, would practically render them of no consequence. 
The intention of the framers of the constitution would be 
defeated. The questions as to the policy of these provi- 
sions, and the mischief to be remedied by them, have been 
heretofore discussed, and will not now be reviewed. 

But in this Missouri decision the argument ab incon- 
venienti is allowed to furnish another reason for excepting 
the indebtedness then under consideration from the con- 
stitutional limitation, and here another prominent dis- 
tinction between the constitutions of Missouri and Colorado 
must be noted. The Missouri constitution not only places 
a limitation on indebtedness, but also a limitation on 
taxation, while in Colorado no limitation on taxation is 
provided. If in the Missouri case there had been no 
limitation on taxation, the court could have avoided the 
difficulty upon the view that the legislature could provide 
additional taxation for all such emergencies; but the 
power of taxation as well as the power to incur indebted- 
ness had been exhausted. A conclusive answer, there- 
fore, to the Missouri case is that there need never be any 
occasion for the argument ab inconvenienti, because the 
constitution has vested ample power in the legislature to 
provide for all emergencies, as was done at the session’ of 
1885. (Session Laws Colo. 1885 p. 318 Sec. 3.) The Mis- 
souri decision is also placed upon the ground that the in- 
debtedness could not be foreseen, and therefore could not 
be provided for by a vote of the people, but there is no 
force in this, for after the service had been rendered pay- 
ment therefor could have been assumed by such vote and 
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the contraction of the debt ratified. It is sought to hold 
a county liable for a vast amount and variety of indebt- 
edness upon the same principle that a corporation would 
be liable for a tort, irrespective of the amount of ita in- 
debtedness. It may be that under the constitutions of 
Illinois and Missouri a corporation otherwise liable for a 
tort, might be liable even though indebted to the consti- 
tutional limit, but we doubt whether this could be the case 
under the Colorado constitution ; for it would be difficult, 
even in respect to a liability for damages for a tort, to 
avoid the plain declaration that the aggregate indebted- 
ness of a county shall never at any time exceed a certain 
amount. It could be done only upon the theory that 
liability for a tort is not strictly a debt. Such liability is 
not founded in contract. (Louisiana vs. New Orleans 109 
U. S. 285). 

In the case of Seeley vs. May (9 Colo. 404) the court 
said: “The phrase for all purposes’ seems to include 
debts without regard to the methods of their contraction. 
The language itself does not discriminate between pur- 
poses governing legislative action, and purposes controlling 
the conduct of county authorities. It apparently covers 
every kind of indebtedness, voluntarily authorized or vol- 
untarily contracted. Whether the same be incurred in 
one way or another, whether created for what may be 
termed running expenses, orin the consummation of other 
legitimate objects, the inhibition appears to be equally 
applicable. The constitutional limitation having been 
reached, a debt for the statutory fee of an officer, or a 
statuatory liability in connection with any other munici- 
pal employment or expense, is apparently as much inhib- 
ited as is indebtedness for labor performed or materials 
furnished under contract with the commissioners. Such 
we say is, in our view, the plain import of the language 
referred to. * * In conclusion upon this branch of the 


a ee 


case, we may inquire, why should the constitutional con- 
vention have intentionally left unrestricted the amount 
of county indebtedness that might arise by operation of 
law? Experience had demonstrated, and the members 
of the convention knew, that through such an opportuni- 
ty the wise purpose of the provision would be largely 
evaded. If there were no control of the legislative dis- 
crimination in the passing of laws which might operate 
to create county indebtedness, it is plain that the great 
evil under consideration by the convention would be but 
imperfectly avoided. In view of the language used here 
as elsewhere in the constitution, we cannot suppose that, 
while the convention distrusted the wisdom of county 
authorities in the matter, they had unbounded confidence 
in the judgement of the legislature. A limitation of 
county indebtedness, binding upon the legislature, as well 
as the county authorities, was only a reasonable and a 
wise precaution.” We will now proceed to contrast the 
position, thus taken by the supreme court of Colorado, 
with that maintained by the court below in this case. 

The first error which we conceive the court below com- 
mitted was in assuming that it had any power or juris- 
diction to overrule the decisions of the supreme court of 
Colorado. It is alleged in the complaint that subsequent 
to the registration of the warrants in question the plain- 
tiff bought and purchased the same for a valuable con- 
sideration and is now (meaning at the time of the institu- 
tion of the action) the owner and holder thereof. The 
pleadings contain no allegation, neither does the proof in 
the case contain anything, as to when the plaintiff's rights, 
if he has any, accrued. In Burgess vs. Seligman (107 U. 
S. 33) the court said: S0, when contracts and trans- 
actions have been entered into, and rights have accrued 
thereon under a particular state of the decisions, or when 
there has been no decision of the state tribunals, the 
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federal courts properly claim the right to adopt their own 
interpretation of the law applicable to the case, although 
a different interpretation may be adopted by the state 
courts after such rights have accrued.” The right to over- 
rule a decision of the supreme court of a state construing 
a provision of its state constitution is placed by this and 
other decisions (Bolles vs. Brimfield 120 U. S. 759) on the 
ground that the right of the non-resident of the state to 
invoke the judgment of the federal tribunal accrued prior 
to the decision of the state court. The answer alleges that 
these warrants were issued to persons who were, both at 
the time such warrants were issued and at the time of the 
institution of this action, residents of the state of Colorado 
and without the right to appeal to the federal tribunals, 
and this allegation is not denied by the replication. It 
nowhere appears, either by allegation or proof, but that 
the plaintiff acquired his alleged rights after these war- 
rants had been declared worthless by the supreme court of 
the state. The record shows that the complaint in this ac- 
tion was filed on February 1, 1887. The first decision of the 
state court invalidating these warrants (Seeley vs. May 9 
Colo. 80) was filed on March 26, 1886; the second (Seeley 
vs. May 9 Colo. 404) on December 24, 1886, and the third 
(Seeley vs. May 9 Colo. 414), rendered on a motion for a 
rehearing, on January 28, 1887. (Record p.62, 63). We 
have seen no decision of any court which gives counten- 
ance to the proposition that where securities of this kind 
are invalidated in the hands of a resident of the state, by 
a decision of the supreme court of the state, and this upon 
a construction of a state constitution or statute, a non- 
resident of the state can subsequently acquire such se- 
curities and be entitled to appeal to the federal tribunals 
to overthrow the decision of the state court. This could 
not be tolerated except upon the principle announced in 
Douglas vs. Pike County (101 U. S. 677) and other similar 
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decisions, and upon the theory that these warrants are 
negotiable securities, to which the rights of all persons in 
whose hands they ever come, accrue at the date of their 
issue; and they are certainly not such negotiable se- 
curities. 

The present orders were made payable to the payee or 
bearer, but we find no authority of law for making them 
payable to bearer. The statute (Gen. Stat. 1883 Sec. 546) 
provides that county orders shall be signed by the chair- 
man and attested by the clerk, and shall specify the na- 
ture of the claim or service for which they were issued. 
It is further provided (Jd. Sec. 556) that every such order 
shall be numbered, and the date, amount and number of 
the same, and the name of the person to whom it is issued, 
shall be entered in a book kept by him for that purpose. 
The order, then, is issued to the person, and he only, 
whose claim has been allowed. The making the present 
warrants payable to the person or bearer, was ultra vires. 
In Stodard vs. Benton (6 Colo. 509) it was held that the 
authority to issue county warrants is a statutory one. The 
inference would be, that unless the statute authorized the 
warrant to be made payable to bearer, it could not be done. 
But such orders, in their very nature, even when made 
payable to bearer, are not negotiable paper. In Jerome 
vs. Commissioners etc. (4 Colo. L. R. 358) the warrant 
was made payable to bearer, but it was held that it was 
not negotiable paper, and that any defense could be made 
against the holder which could against the payee. In 
Mayor vs. Ray (19 Wall. 468) the courtsaid: “ Vouchers 
for money due, certificates of indebtedness for services 
rendered, or for property furnished fer the uses of the 
city, orders or drafts drawn by one city officer on another, 
or any other device of the kind, used tor liquidating the 
amounts legitimately due to public creditors, are, of 
course, necessary instruments for carrying on the machin- 
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ery of municipal administration, and for anticipating the 
collection of taxes. But to invest such documents with 
the character and incidents of commercial paper, so as to 
render them in the hands of bona fide holders absolute 
obligations to pay, however irregularly or fraudulently 
issued, is an abuse of their true character and purpose. ” 
In Wall vs. County (103 U. S. 74) the court said: “The 
warrants being in form negotiable, are transferable by 
delivery so far as to authorize the holder to demand pay- 
ment of them and to maintain, in his own name, an action 
upon them. But they are not negotiable instruments in 
the sense of the law merchant, so that, when held by a 
bona fide purchaser, evidence of their invalidity or defenses 
available against the original payee would be excluded. 
The transferee takes them subject to all legal and equit- 
able defenses which existed to them in the hands of such 
payee. There has been a great number of decisions in 
the courts of the several states upon instruments of this 
kind, and there is little diversity of opinion respecting 
their character. All the courts agree that the instru- 
ments are mere prima facie and not conclusive evidence 
of the validity of the allowed claims against the county 
by which they were issued. The county is not estopped 
from questioning the legality of the claims; and when 
this is conceded the instruments conclude nothing as to 
other demands between the parties.” This decision was 
affirmed in County vs. Wolcott (103 U. S. 559). In Clai- 
borne Co. vs. Brooks (111 U. S. 400) the court again re- 
viewed this subject and said: “With regard to the polit- 
ical division of counties and townships, we have hereto- 
fore, in the cases refered to, expressed our views as to 
their power of issuing paper obligations of a commercial 
character. We consider snch a power as entirely foreign 
to the purposes of their creation, and as never to be con- 
ceded except by express legislation, or by necessary, or, at 
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least, very strong implication from such legislation. The 
reasons for these views were fully expressed in those cases 
and need not be repeated. We adhere to them without 
modification.” We do not deem it necessary to review 
the decisions of the state courts upon this question. They 
are fully noted by Judge Dillon in his work on Munici- 
pal Corporations, and will be found to greatly preponder- 
ate in favor of the conclusion that the power to issue 
such paper is purely statutory ; that if the statute (as in 
this state) authorizes paper to be issued to the person with 
whom it deals, it cannot be made payable to bearer; that 
it is not negotiable paper; and that, in any event, any 
one receiving it, takes it cum onere and acquires no greater 
right than the payee had. Any theory, then, that, as to 
such paper, there is any absolute contract, or any irre- 
vocable guaranty concerning it, which inheres in the 
transaction about which it was issued, or adheres to the 
paper, and passes with it intoa subsequent holder’s hands, 
has no foundation in principle, in reason or in the nature 
of the case. If this is the true nature of such obligations, 
it logically follows that, to entitle a holder thereof to the 
independent judgment of the federal court, on the ground 
of his non-residence, he must allege and prove that he ac- 
quired his rights prior to the decision of the state court. 
It would be a very strange and anomalous condition of 
affairs if operators in this class of securities could liti- 
gate the question of their validity in the state courts, and, 
being defeated there, could transfer them to a non-resi- 
dent of the state, and then be entitled to an independent 
construction of the constitution of the state. 

Having disposed of the question of jurisdiction, the 
court below proceeds to say: “In regard to the first, it 
will be noticed that county indebtedness may arise in one 
of three ways: It may spring from the voluntary con- 
tracts of the county authorities. Second, it may be cast 
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upon the county by the action of the legislature in re- 
quiring the payment by it of certain fees and salaries; 
and in respect to debts of this class the county as such 
exercises no choice, has no volition. They are compul- 
sory, as distinguished from contractual, obligations. Fur- 
ther, it may arise from some tortious act of the county 
authorities. Such a tort creates a liability against the 
county, which, ripening into a judgment, becomes a debt. 
Now, in determining when the limit of county indebted- 
ness has been reached, it is obviously immaterial, under 
said section, how any particular portion of the indebted- 
ness arose, or whence it sprang. It is enough that it is a 
debt. The language of the section is, ‘the aggregate 
amount of the indebtedness of any county for all purpo- 
ses shall not exceed,’ etc. Every dollar of the indebted- 
ness might have sprang from tortious acts of county offi- 
cials which, prosecuted by the injured parties in actions 
ex delicto, have ripened into judgments, and thus become 
debts, and still the limit be reached.” A little later on 
the court undertakes to show, by authority, that liability 
for torts is not within the constitutional provision. We 
do not see the force of the reasoning that places such lia- 
bility without the constitution for the purpose of making 
the county respond in damages, and then placing it within 
the constitution for the purpose of determining when the 
limit of the powers to voluntarily contract indebtedness 
has been reached. But the vital error of all this reason- 
ing about liability for torts consists in the assumption 
that counties may incur vast liability of this character. 
By the same course of reasoning it might be concluded 
that the limitation was not intended as any limitation at 
all, because liabilities for torts might incapacitate the 
county for incurring any obligation for any purpose. 
Constitutions should not be construed in the supposed 
light of absurd assumptions. Such ridiculous assump- 
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tions would render all limitations of the power to con- 
tract indebtedness on the part of states, counties or cities, 
wholly impracticable. Limitations of the rates of taxa- 
tion would fall by the same kind of assumptions. It has 
been held (People vs. Scott 9 Colo. 422) that the constitu- 
tion limits the rate of taxation for state purposes, but we 
presume that the court that rendered the remarkable 
judgment in this cause would hold that the constitution 
could not mean any such thing as this, because an irre- 
sponsible state treasurer might embezzle the funds of the 
state and then it would be necessary to tax the people 
double in order to replenish the treasury. The presump- 
tion upon which the constitution was framed was, that 
the people of the state (and they are the same as the peo- 
ple of the several counties) were capable of self govern- 
ment. 8 

It was this kind of a people who undertook to frame 
ſor themselves a constitution, and a court has been found 
to hold that they deliberately placed a limitation upon 
the indebtedness which they could voluntarily contract, 
through their own immediate agents at home, and for 
their own immediate purposes, in their respective counties, 
but did not place any limitation whatever upon the power 
of the state to heap indebtedness upon them. It might 
be seriously questioned as to whether a people who would 
frame a constitution of this kind were capable of self gov- 
ernment. There would be more reason, if any distinction 
is to be made, for saying that they intended the limita- 
tion te apply to compulsory and not to contractual, than 
there is for holding that it applies to contractual and not 
compulsory, obligations. The argument of the court is 
based upon the further assumption that the members of 
the convention distrusted the agents and officers of coun- 
ties who act at home and with direct reference to their 
own affairs, and therefore.placed a limitation upon their 
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power to incur indebtedness. This assumption involves 
the further assumption that the convention had no reason 
to distrust a legislative body, and therefore no reason to 
place any limitation upon its power. Any man who 
knows anything about the annals of this country knows 
these assumptions to be unfounded; he knows that the 
great bulk of state, county and municipal indebtedness 
of the country has been incurred under legislative re- 
quirement or sanction, and he knows that it has been one 
of the great problems that has been before all the consti- 
tutional conventions in recent years as to how best to pro- 
tect the people against the extravagance of legislative 
bodies acting alike for the state and its subdivisions. We 
do not know of any other instance, in the entire history 
of jurisprudence, where any such specious arguments, and 
unfounded assumptions, have furnished the reasons for 
disregarding the plain letter of a constitution. 

But the entire distinction between contractual and com- 
pulsory obligations is of recent invention, and is altogether 
too vague and technical to have ever been in the mind of 
any member of the constitutional convention. It is diffi- 
cult to say that any of the warrants in question are com- 
pulsory obligations. The people of the counties compose 
the state, and the representatives of the counties make the 
laws. The legislature could require all of these obliga- 
tions which are said to be compulsory to be paid by the 
state. The argument of the court assumes that the legis- 
lature is a distinct power that arbitrarily imposes certain 
obligations upon the various counties of the state and 
wholly without their consent, whereas the fact and true 
theory of the matter is that the representatives of the 
counties, in legislative assembly, voluntarily impose these 
obligations upon themselves. ‘There is no declaration in 
the constitution as to whether this class of indebtedness 
shall be paid by the state or by the counties; and in 
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many of the states very much if not all of such indebted · 
ness is paid by the state. If the counties should refuse to 
assume this class of obligations where would the state get 
its laws to impose them or the power to enforce them? It 
is idle and irrational to argue about a system of state 
legislation by which compulsory obligations are placed 
upon counties without and against their consent. If any 
obligation can be deemed compulsory then all are such. 
We will illustrate. A statute of the state (Genl. Stat. Sec. 
524) provides: Each organized county shall, at its own 
expense, provide a suitable court house, and a sufficient jail, 
and other necessary county buildings, and keep them in 
repair.” These county buildings are required to hold 
state courts and county offices in, and to keep and main- 
tain state prisoners therein. If any obligation which a 
county can incur, or issue a warrant for, can be deemed 
compulsory it would be one incurred under this peremp- 
tory provision of the law, and yet, to execute this law 
requires the voluntary action of the county; and the in- 
debtedness that may be incurred therefor is expressly men- 
tioned and limited by the constitution. The statute (Genl. 
Stat. Sec. 538) provides: The board of county commis- 
sioners of each county shall have power at any meeting: 
* * tao set off, organize and change the boundaries 
of precincts in their respective counties. * * * To 
establish one or more voting places in each election pre- 
cinct, as the convenience of the inhabitants shall require.” 
These precincts are fur the purpose of holding elections 
for both state and county purposes. The statute does not 
require the board to act, but merely authorizes it to do so, 
and assumes that it will act voluntarily. Many of the 
warrants in suit were for expenses incurred by the hold- 
ing of these elections. -Were these obligations contractual 
or compulsory? The court below assumes, and expressly 
states, that they were compulsory, notwithstanding the 
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entire matter was committed to the discretionary action of 
the boards. A statute (Genl. Stat. Sec. 2954) provides: 
“All public highways, except such as are owned by pri- 
vate corporations, and highways within the corporate lim- 
its of any incorporated city or town, shall be maintained 
and kept in repair by the respective counties in which 
they are located.” Here is a mandatory provision of the 
statute and still no one would pretend but that bonds or 
warrants issued for this purpose would be indebtedness 
limited by the constitution, for, in fact, it is so expressed ; 
and yet the court below holds that obligations incurred in 
holding elections are compulsory and without the consti- 
tutional limitation. Many of the warrants in suit were 
issued to justices of the peace and constables for their fees, 
and yet, as we have seen, the entire subject of establish- 
ing, changing and abolishing justice precincts and jus- 
tice’s courts is committed to the voluntary action of the 
boards of county commissioners (Genl. Stat. Sec. 666), and 
the allowance of these fees is largely in the discretion of 
the county board. (Genl. Stat. Sec. 422). A statute (Genl. 
Stat. Sec. 558) provides: “The boards of county com- 
missioners of the several counties are authorized, when 
they think the interest of the county requires it, to em- 
ploy an attorney.” This is a matter of discretion, and 
yet the court below, as a result of the impracticability of 
the principle it asserts, has entered judgment for a large 
nuinber of warrants issued to the county attorneys who 
have been employed, from time to time, by the board of 
Lake county. Another statute (Genl. Stat. Sec. 2538) pro- 
vides: “The county commissioners in each county in 
this state are hereby authorized, whenever they may deem it 
proper so to do, to establish a poor house, and for that pur- 
pose to purchase or lease a building upon such terms as 
they may deem best.” The court below has held that 
liabilities incurred in maintaining the poor, and a poor 


house, are compulsory obligations, and has given judg- 
ment on warrant numbered 7888, issued to McMillen & 
Co., for $1,065.96, in payment for goods for the poor,” 
which, principal and interest, amounted to $1,758.83 at 
the time of the rendition of the judgment. Other stat- 
utes provide that “there shall be established and main- 
tained in each county in this state, at the expense of the 
county, a county jail,” and that “the sheriff of the county 
in person, or by deputy for that purpose appointed, shall 
be the keeper of the county jail” * * * and “shall 
see that the same is kept clean, safe and wholesome; and 
the expense of keeping the jail in good order and repair, 
of lighting and warming that part thereof wherein pris- 
oners are confined, and the office in the jail, shall be paid 
by the county wherein the jail is situated. * * * And 
it shall be the duty of every such keeper to supply proper 
food and drink for the prisoners committed to his custody 
in such jail at his own expense, and the board of county 
commissioners of the county where such jail is situated 
shall allow the keeper of the jail for dieting prisoners 
such reasonable compensation per day as shall be just.” 
(Gent. Stat. Secs. 1814, 1815, 1816). Would obligations 
incurred for these purposes be compulsory or merely con- 
tractual? The statutory provisions are mandatory, but as 
to the amount the jail shall cost, the salary to be allowed 
to the keeper, the bills for lighting and warming the jail, 
and for furnishing food and drink to the prisoners, the 
law makes no regulation. These matters are all left to 
the board to regulate and carry into execution under ap- 
propriate contracts. If no contract is made in advanve 
there is at the time a claim is allowed and a warrant 
issued therefor. Indeed, in a general sense, the allow- 
ance of a claim and the issuance of a warrant amounts to 
the making of a contract, and, therefore, all obligations 
arising upon warrants are contractual in their nature. 
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(People vs. Hall 8 Colo. 485). A number of the war- 
rants in suit were issued for indebtedness incurred under 
these last mentioned statutory provisions. 

These illustrations could be multiplied, but they are 
sufficient to show that no obligation incurred by a county 
is either purely voluntary and contractual or involuntary 
and compulsory. A county is a mere quasi municipal 
corporation. It has no purely private concerns. It can 
engage in no business, enter into no contracts and incur 
no obligations except those concerning the administration 
of public offices; and then only by authority of law. It 
is a mere creature of the constitution and the statutes. 
Its interests, duties and functions, are inseparable from, 
and constantly blended with, those of the state. It is a 
component part of the state. The counties, together, con- 
stitute the state. To say that, as to some matters, the 
counties are mere machines acting through compulsion of 
the state at large for general purposes, and, as to others, 
they act as mere private and independent local corporations, 
is the height of unreason ; and to assume this to be the 
understood political relations between the state and the 
counties embraced within it, and that a constitutional 
convention framed, and the people adopted, a constitution 
upon such a basis and understanding, is the monumental 
judicial absurdity of the age. If any such distinction had 
been intended it would have been carefully expressed. 
In view of the identity between the functions of the state 
and the county it would be difficult to frame a constitu- 
tional provision that would express the distinction at- 
tempted to be made by the court below, but if anything 
of the kind had been intended an attempt would have 
been made to express it. This was not only not done but 
the debates and proceedings of the convention demon- 
strate that a limitation upon legislative power was in- 
tended. Before proceeding to notice these debates and 
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proceedings we will make another quotation from the 
opinion of the court below. It says: “ Will it be said 
that the legislator can guard against these dangers by an 
increase of the tax levy? Who shall say how great will 
be the extravagance of the county officials? or, even if 
that could be restricted by law, who can foretell how 
much of crime will happen during any coming year? I 
am advised by counsel that the suppression of a single 
riot in Leadville cost the county more than the entire 
proceeds of that year’s levy. These things cannot be fore- 
seen. Can it be that the framers of the constitution in- 
tended that compensation for such services should depend 
upon the question whether a limit of county indebtedness 
had been reached? It must be borne in mind that the 
amount of such expenditures can never be foreseen. In 
one year they may aggregate a great amount, and in the 
next be comparatively trifling. These considerations of 
a general nature impress me forcibly with the conviction 
that it was not the intent of the framers of this section to 
permit a county to escape from liability on account of 
such compulsory oblizations by the fact that its general 
limit of indebtedness has been reached. This conviction 
is strengthened by this provision in the section: that the 
indebtedness ‘shall not at any time exceed twice the 
umount above herein limited, unless when in manner 
provided by law the question of incurring such debt shall 
at a general election be submitted,’ etc. Now, what a 
county proposes voluntarily to do, what amount of debt 
it proposes voluntarily to create, may be known and sub- 
mitted to a vote; but who can foresee what amount of 
crime may be committed, what criminal cases will have 
to be prosecuted, what expenses must be incurred in such 
prosecution, or in preserving the public peace, not yet ap- 
parently threatened? These are matters which, as they 
cannot be foreseen, cannot well be provided for by a sub- 
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mission to popular vote. ‘Such debt’ is the language ; 
obviously a debt that is contemplated, and not one that 
may be imagined.” Here, then, are fully expressed the 
considerations upon which the court below disregards the 
plain and unambiguous language of the constitution. 
Let us examine these alleged considerations. 

In the first place these considerations were all before the 
convention which framed the constitution and were dis- 
cussed and disposed of. The debates and proceedings of 
the convention show that Mr. Webster moved an amend- 
ment confining the limitation of indebtedness, to be in- 
curred by the counties, to the bonded debt. He said unless 
some such provision was adopted, the smaller counties 
would be unable to pay for carrying on their regular busi- 
ness, or to meet the extraordinary expenditures that occasional- 
ly arise for the capture and trial of criminals. Mr. Bromwell 
said all counties were allowed to increase their indebtedness 
by a popular vote, and Mr. Webster replied that this would 
not meet sudden and unexpected emergencies. Mr. Bromwell 
said he feared a provision of the kind proposed by the 
gentleman (Webster) would operate badly in the case of 
the large counties. He thought the better way to meet the 
difficulty of the case of the smaller counties would be by 
an amendment excepting the smaller counties from the 
operation of the section. Mr. Webster said the smaller 
counties desired to contract only temporary indebtedness 
for current expenditures. He did not care how closely they 
were limited in the matter of bonded indebtedness. Mr. 
Webster’s amendment was then adopted, and section six, 
as amended, was then adopted, but in the afternoon of the 
same day Mr. Bromwell moved that the vote by which 
section six was adopted be reconsidered, which motion 
prevailed. (Journal of Convention 563.) The vote by 
which Mr. Webster’s amendment was adopted was also 
reconsidered, and the amendment withdrawn, and an 
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amendment proposed and adopted that the section should 
not apply to counties having a valuation of less than one 
million dollars. This completed the section and the 
article, and they were adopted. (Journal of Convention 
564) The action of the convention upon these motions 
is shown by the proceedings which are incorporated into 
the record. As to the discussion of the members of the 
convention we have to rely upon a record that is not very 
authentic, but this, such as it is, we will furnish the court; 
and the court can determine whether judicial notice will 
be taken of it, and what consideration it is entitled to. 
The strong contention of the court below is, that no one 
can foresee the amount of crime that will be committed, 
and, therefore, it is unreasonable to suppose that the con- 
vention undertook to make a limitation of public indebt- 
edness that should include the detection and punishment 
of crime; and we find that this identical argument was 
used in support of a motion in the convention confining 
the limitation to bonded debt. The court below also con- 
tends that the clause of the section authorizing the debt 
to be increased by a popular vote could not be utilized 
for the same reason—that the amount of crime cannot be 
foreseen, and we find that this very point was made in the 
convention, in terms a little more general, when Mr. 
Webster contended that this clause was not available to 
meet sudden and unexpected emergencies. These argu- 
ments and proceedings show that the convention under- 
stood that this limitation embraced indebtedness for the 
capture and trial of criminals. But the convention, instead 
of acceding to these arguments, adopted the policy of ex- 
cepting the smaller counties from this section of the con- 
stitution. To this extent, and to this extent only, they 
recognized the force of the very arguments now made 
by the court below. The theory oi the convention was 
that by excepting from the operation of the section the 
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smaller counties, the indebtedness authorized would be 
sufficent for all pur poses— including the capture and trial 
of criminals and that which might arise from sudden and 
unforeseen emergencies. 

But the theory and assumption that the indebtedness, 
to be authorized by a popular vote, cannot be utilized for 
the preservation of the financial ability of counties to 
meet liabilities for the administration of justice in the 
courts, for the matter of elections, for the preservation of 
the public peace, and matters of a kindred nature, is en- 
tirely erroneous. This argument is also based upon an 
assumption that is both false and absurd. This assump- 
tion is, that counties will, or may, at once incur an in- 
debtedness without a vote of the people that will exhaust 
their power to contract, and thus incapacitate themselves 
from administering their ordinary affairs. The constitu- 
tion authorizes a certain amount of indebtedness without, 
and a certain other amount with, a popular vote. It is 
not necessary to wait until the power to incur debt with- 
out a vote is exhausted before recourse is had toa popular 
vote. The amount of debt that may be incurred by a 
vote may be contracted as the first indebtedness of a 
county, thus leaving the power to contract without a vote 
in full force. This has been the custom of the state, as 
shown by its legislation; and this we will show by a 
single illustration. The constitution expressly authorizes 
a debt by loan for the purpose of erecting necessary public 
buildings, and making or repairing public roads and 
bridges (and these are the only purposes for which money 
can be borrowed by a county), and yet a statute (Genl. 
Stat. Sec. 540) provides; “The board of county commis- 
sioners shall not borrow money for the purposes herein- 
before stated, without having first submitted the question 
of such loan to a vote of the electors of the county, and 
without a majority of the voters legally qualified to vote, 
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and voting on that question, shall have voted thereſor.“ 
It is clear and certain that indebtedness thus incurred for 
these favored purposes would not diminish or affect the 
power to incur the full amount of indebtedness, to meet 
current expenses, that may be incurred without a popular 
vote. Every fair presumption is that indebtedness will 
be cautiously and providently incurred, and that the 
counties will not rashly proceed to incapacitate themselves 
for meeting such emergencies as are likely, though unfore- 
seen, to arise. But this consideration relating to unfore- 
seen emergencies is greatly exaggerated by the court below, 
in view of the further consideration, as heretofore alluded 
to, that there is nu limitation placed by the constitution 
upon the power of taxation for county purposes, and the 
legislature can always provide for the levy of an addi- 
tional and special tax for the purpose of meeting any 
such emergency; and this has been the policy in this 
state. (Session Laws 1885 p. 318 Sec. 3.) And emergen- 
cies can also be met oy drawing warrants expressly on 
the uncollected revenues of the vear, which, it has been 
held, does not operate to increase the pubiic indebtedness. 
(Seeley vs. May 9 Colo. 404.) This manner of issuing 
warrants has been sanctioned by legislation (Session Laws 
1887 p. 241 Sec. 2), and this legislation has been approved. 


(People vs. Austin 17 Pac. Rep. 485; 11 Colo.) 


In determining what the intention of the convention 
and the people was, when prescribing the limitation in 
question, a general view should be taken of the nature of 
the indebtedness sought to be excepted therefrom, and 
the way such indebtedness was viewed and treated under 
our territorial system prior to, and at the time of, the 
framing and adoption of the constitution. All of this 
kind of indebtedness has always been treated, under both 
the territorial and state governments, as a part of the cur- 
rent expenses of the counties. Until the decision of Potter 
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vs. Douglass (87 Mo. 239) there had been no intimation, 
on the part of any court, that constitutional limitations 
similar to the one under consideration did not embrace 
all indebtedness that could, in any manner, or by any au- 
thority, be placed upon a county. These provisions of 
other constitutions have been frequently considered by the 
courts, and attempts have been made, but without success, 
to except from their operation indebtedness incurred for 
current expenses. In Iowa it has been held that, in de- 
termining what the amount of the existing indebtedness 
is, the outstanding warrant indebtedness must be taken 
into consideration (Council Bluffs vs. Stewart 51 Iowa 385), 
and that an evidence of indebtedness, issued after the con- 
stitutional limit has been exceeded, is absolutely void. 
(McPherson vs. Foster 43 Iowa 48.) In IIlinois it has been 
held that the only way in which a warrant can be legally 
drawn by a municipality that has reached the constitu- 
tiona! limit, is upon the uncollected taxes of the year. and 
that, unless this is specified in the warrant, it is void 
(Law vs. People 87 III. 385; Fuller vs. City 89 III. 282), 
and that a municipality thus situated can contract no 
debt for necessary current expenses. (Prince vs. City 105 III. 
138; Same vs. Same id. 215; City vs. Edwards 84 III. 626.) 
This provision has also been construed by thesupreme court 
of the United States. (Buchanan vs. Litchfield 102 U. S. 
278.) In West Virginia it is held that such a constitu- 
tional provision is self-enforcing, and operates to invali- 
date executory contracts inconsistent therewith made prior 
to its adoption. (List vs. City 7 W. Va. 501.) It is well 
settled that a person dealing with a municipal corpora- 
tion must take notice of this limitation, and of the amount 
of indebtedness already incurred, and the proportion it 
bears to the assessed valuation of the taxable property 
thereof. (Dixon County vs. Field 111 U. S. 83.) The 
form of the proceeding, by which it is sought to eniorce 
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of indebtedness of any county 
for all purposes, exclusive of 
debts contracted before the 
adoption of this constitution, gregate exceeding,” etc. 
shall not at any time exceed,” 
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the contract, is immaterial. The constitutional limitation 
is as binding upon a court of chancery as a court of law. 
(Litchfield vs. Ballou 114 U. S. 190.) In Pennsylvania, 
the constitutional provision hus been construed (Wheeler 
vs. Philadelphia 77 Pa. St. 338; Pike County vs. Rowland 
94 Pa. St. 238), and has been held to apply to all indebt- 
edness, irrespective of whether it is bonded or not, or of 
whether it was contracted by loan or for current expenses 
of the county. (Appeal of the City of Erie 91 Pa. St. 398.) 
Let us place the clause in question, as contained in our 
constitution, side by side with that of Illinois: 
COLORADO. | ILLINOIS. 

“ And the aggregate amount “No county, etc., shall be 
allowed to become indebted 


in any manner, or for any pur- 
pose, to an amount in the ag- 


These are the clauses of these two constitutions which 
we claim operate to limit the amount of debt which can, for 
all purposes, be lawfully contracted by or for a county. The 
clauses in all the other states closely resemble that of Illi- 
nois. It will be seen that these provisions are framed 
differently, but they express precisely the same meaning. 
As to the Illinois provision this court in Buchanan vs. 
Litchfield (102 U. S. 278) said: “The purpose of its 
framers, beyond all question, was to withhold from the 
legislative department the power to confer upon muni- 
cipal corporations authority to incur indebtedness in ex- 
cess of a prescribed amount.” Is not this purpose just as 
plainly expressed in the Colorado constitution? And to 
say that, while the legislative department cannot confer 
the authority to incur the excessive indebtedness, it may 
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command it to be done, is to recognize a prigeiple under 
which the provision of the constitution could and would 
be entirely evaded and nullified. The legislative body 
could put every statutory provision, under which a 
county can incur a debt, in a mandatory form, and there- 
by make obligations incurred thereunder of a compulsory 
nature. In Litchfield vs. Ballou (114 U. S. 190) this 
court again considered this provision and held that if it 
is worth anything it is as effectual against an implied as an 
express promise, and is as binding in a court of chancery 
as a court of law. And we submit that “if this provision 
is worth anything” it is as binding upon the legislative 
department as it is upon the courts and the county 
authorities. 

The judge of the court below concludes his opinion by 
expressing an apprehension (and one that is well founded) 
that he may have permitted the high equities of the cause 
to blind his eye to a clear vision of the literal mandate of 
the constitution. These supposed equities are exaggerated. 
Many of the warrants in question were issued for services 
which the state could have required without compensa- 
tion. At common law a witness in a criminal case is not 
entitled to compensation as a condition precedent to at- 
tendance. (Whart. Crim. Ev. Secs. 348, 349, 350.) The 
state can require its citizens to perform many duties and 
services without compensation (People vs. Roper 35 N. V. 
629) and the duty to aid in the administration of justice, 
to the extent of giving testimony concerning offenses 
against the laws, certainly belongs to this class. A viola- 
tion of the constitution committed by gratuitously ren- 
dering compensation for that which can be justly requir- 
ed without compensation cannot be justified by the most 
liberal application of the argument ab inconvenienti. The 
same thing may be said with reference to the compensa- 
tion of grand and petit jurors and for the service of con- 
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stables and sheriffs in state cases. No such person has 
any higher equity than any one else who performs honest 
service or furnishes materials under a contract with the board 
of commissioners. All contracts and obligations give rise 
to general equities, but there can be no equity paramount 
to the obligation of a constitution. It was sought to en- 
force equity, as against a constitutional limitation of in- 
debtedness, in Litchfield vs. Ballou (114 U. S. 190) but 
this court declared that “tle holders of bonds and agents 
of the city are particeps criminis in the act of violating 
that prohibition, and equity will no more raise a resulting 
trust in favor of the bondholders than the law will raise 
an implied assumpsit against a public policy so strongly de- 
clared.” The court below, therefore, erred when it thought 
that it heard a “ voice of appeal that authorized the 
blinding of the eye of justice to the literal mandate of the 
constitution. When any court disregards the plain letter 
of the constitution, and goes out into the realm of specu- 
lation and sophistry, it violates every safe rule for the con- 
struction of such instruments. When the argument ab 
inconvenienti controls construction, then we can no longer 
depend upon what a constitution says, fox it will be made 
to mean one thing or another, depending upon the weight 
that may be given to extraneous considerations, about which 
there will be very little ground for any two men to agree. 
In reply to all sophistical speculation as to whether the 
constitution prescribes a limitation upon all indebtedness, 
it is sufficent to say that the instrument plainly declares it. 
We have, in the second subdivision ot this brief, called 
attention to the rules of construction which require this 
plain declaration to be regarded by the judiciary, and will 
not repeat what has there been stated. 

But the court below not only disregarded this plain 
declaration, but has ignored everything contained in the 
debates and proceedings of the convention which shows 
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that this body intended precisely what it said. We have 
already called attention to the considerations that the 
debates show that the convention understood the words 
“for all purposes” to include all debts contracted for the 
capture and trial of criminals and those that might result 
from sudden emergencies; that the constitution plainly 
limits the indebtedness that may be contractec by the 
state and by cities and towns—thus making the general 
policy and spirit of the instrument harmonize with the 
letter of the clause in question ; and that an address which 
was considered, adopted and promulgated to the people 
by the convention cannot be reconciled with any theory 
that no limitation whatever had been placed upon legis- 
lative power to incur indebtedness for the several counties 
to pay. We desire to again draw attention to this ad- 
dress, with reference to which our supreme court, in Seeley 
vs. May (9 Colo. 80) said: “In an address to the people, 


issued by the convention upon its adjournment, they make 


prominent the many provisions of the constitution against 
extravagance in the different departments of the govern- 
ment: in the executive department; in the legislative de- 
partment; and in the matter of public indebtedness. This 
address is an authentic memorial of the time, and its value 
consists, in this case, not only in the general light it sheds 
upon the situation, the direction of the efforts of the mem- 
bers of the convention, and the mischiefs guarded against, 
but in the mention made of the section which we are con- 
sidering, and the article in which it occurs.” The court 
then quotes from the address and adds: “Attention is 
here called to county indebtedness in language which 
points to a general limitation of all county indebtedness, 
irrespective of its form. Nothing is said of indebtedness by 
loan. On the other hand, the language is in accord 
with the language used in the section. It also discloses 
the legislative motives. The language is: ‘We have en- 
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dea vored to make a classification that would not cripple 
counties having smaller resources, and at the same time 
restricting those of larger resources to prevent extravagance.’ 
Associated with the intention to prevent extravagance is 
the desire not to cripple counties having smaller resources. 
Hence, first the limitation, and then the classification 
upon the basis of taxable valuation, and the proviso ‘that 
this section shall not apply to counties having a valuation 
of less than one million of dollars.’ We do not care to 
assign to the language we have quoted any undue value 
as a specific interpretation of the clauses in controversy. 
The language may not have been used with care and pre- 
cision. The presumption that it was so used, however, 
is strengthened by the fact that the address was first pre- 
pared by a committee, among whom were able lawyers 
and jurists, and afterwards submitted to, considered and 
adopted by, the convention. It has the rank and charac- 
ter of a stale paper issued to the people by their chosen 
representatives in convention assembled at a most im- 
portant period in their history, and upon questions of the 
first magnitude. Whatever its force, it supports the con- 
struction given. What we submit as unquestionable is 
this: that it discloses clearly an intention upon the part 
of the framers of the constitution to guard against er- 
travagance in the matter of county indebtedness.” Up to this 
time there had been no suggestion by the learned counsel 
in this cause that if this limitation was not confined to 
indebtedness contracted by loan, it did not include that 
contracted by operation of law. This latter theory was 
subsequently evolved from the closet by the ingenious 
counsel and based upon the Missouri judicial monstrosity. 
Every argument that has or can be adduced against con- 
fining this limitation to debts contracted by loan, applies, 
with equal or greater force, against the position that there 
is no limitation whatever upon legislative power respect- 
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ing county indebtedness. The convention in this address, 
declares: “The end sought to be accomplished was to secure a 
just aud economical administration of the departments of state,” 
and that “the same principles are applied to counties, cities, 
towns and school districts, as far as applicable, with the ad- 
ditional safeguard that to increase the indebtedness in excess of 
the rates fixed in this constitution a vote of the people must be 
had thereon.” Here is a plain and unequivocal declara- 
tion that the indebtedness of counties is “fixed in this con- 
stitution,” and that the same can be increased, not by 
legislative action, but only by a vote of the people. In 
connection with the above and other similar declarations, 
the convention, in this address, and by way of urging 
upon the people the adoption of the constitution, about 
which that body evidently had grave apprehensions, said: 
“But is easy to foresee that,from different causes, and 
from different sources, an effort will be made, and many 
artifices employed, to weaken in your minds the convic- 
tion of this truth, and we may reasonably assume that the 
chief objection made to a state government will not be 
founded upon the character ot the instrument we have 
framed, but upon the alleged and supposed increase of ex- 
penses and consequent taxation. This is the old erv, and, 
however potent it may have been heretofore, it certainly 
has lost its force in the facts of the present.” If this 
declaration had been accompanied with a statement that, 
while the indebtedness that could be incurred by and 
through the voluntary action of the county authorities had 
been limited, there was no limitation upon the legislative 
power to create obligations to be paid by the people 
of the counties, any one who knows anything about 
the annals of the time, knows that this constitution 
would have been doomed; and this condition of public 
sentiment can be fairly inferred from this address. What 
difference does it make to a people as to whether a debt 
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to be paid by them is imposed by legislative action or by 
action of their county commissioners? The indebtedness 
and consequent taration was the evil and burden to be 
guarded against, while the form of it,, and the manner 
or authority by which the same should be incurred, were 
wholly immaterial. “What difference does it make to 
the overtaxed citizen whether the debt his property is con- 
fiscated to pay is called floating or bonded?” (Appeal of 
the City of Erie 91 Pa. St. 398.) And what difference 
does it make by whom the same is incurred? It is too 
plain for serious discussion that this constitutional pro- 
vision, as expounded to the people by the convention, was 
either a general limitation or a delusion and a fraud. And 
if this constitutional provision means what it says, and 
what we claim for it, then we deny that any court, how- 
ever learned and august it may be, has any moral or legal 
right, under the guise of construction, to overthrow it; 
and to do so is to violate the principle of free government 
in one of the states of the union. This, we are assured, 
will not be done or tolerated by this tribunal, for it has 
frequently declared that where a question of the construc- 
tion of a state constitution, given by the highest judicial 
tribunal of the state, is balanced uith doubt, the construction 
of the state court will be followed. If there can be any 
doubt but that the construction given by the court below 
is erroneous, can it possibly be said that the question is 
not balanced with doubt, and that, after giving the decision 


of the state court due consideration, and leaning in the 


direction of avoiding an unseemly conflict, it is the duty of 
this tribunal to overrule the state court? 

Let us take a little further view of the occasion of the 
adoption of our constitution. In Rhode Island vs. Massa- 
chusetts (12 Pet. 657) this court said: “In the construc- 
tion of the constitution we must look to the history of the 


times and examine the state of things existing when it 
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was framed and adopted, to ascertain the old law, the 
mischief and the remedy.” In Ogden vs. Saunders (12 
Wheat. 213) this court said: “We cannot look back to 
the history of the times when the august spectacle was ex- 
hibited of the assemblage of a whole people by their rep- 
resentatives in convention, in order to unite thirteen inde- 
pendent sovereignties under one government, so far as 
might be necessary for the purposes of union, without 
being sensible of the great importance which was at that 
time attached to the tenth section of the first article. The 
power of changing the relative situation of debtor and 
creditor, of interfering with contracts, » power which 
comes home to every man, touches the interest of all, and 
controls the conduct of every individual in those things 
which he supposes to be proper for his own exclusive 
management, had been used to such an excess by the state 
legislatures, as to break in upon the ordinary intercourse 
of society, and destroy all confidence between man and 
man. The mischief had become so great, so alarming, as 
not only to impair commercial intercourse, and threaten 
the existence of credit, but to sap the morals of the people, 
and destroy the sanctity of private faith. To guard against 
the continuance of the evil was an object of deep interest 
‘with all the truly wise, as well as the virtuous, of this 
great community, and was one of the important benefits 
expected from the reform of government.” Let us apply 
this reasoning to the case in hand. In considering the 
history of the times we need not go beyond the records of 
of the federal judicial tribunals. Prior to 1876 the coun- 
ties in Kansas, Missouri and other sister states, had be- 
come indebted, by bonds and warrants, to an amount that 
was not only excessive but truly alarming ; and the conse- 
quences of this improvidence and extravagance were just 
then coming “ home to every man.” In 1876 the courts 
of several of these states were flooded with actions to en- 
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force this indebtedness. Boards of county commissioners 
were being pursued by mandamus proceedings to compel 
them to levy taxes to pay judgments had upon these bonds 
and warrants; and, in some instances,,were being at- 
tached and imprisoned tor failure or refusal to obey ap- 
propriate writs. As to the history of the time at which 
this convention assembled the court in Seeley vs. May (9 
Colo. 80) said: “The waste, extravagance, frauds, pecu- 
lations, defalcations and tax burdens disgracing and in- 
cumbering the administration of American municipali- 
ties, county, town and city, had long been national topics 
of discussion, written about by publicists, denounced by 
the press and resolved about by political parties, and were 
known to the country at large. The effect of this was to 
make the honest and economical administration of affairs, 
whether town, city, county or state, practically the most 
important question that came before the cotivention.” 
What, then, was the real mischief, as disclosed by this 
history of the times, that the convention sought to remedy? 
It was excessive public indebtedness. 

The first provision made in the direction of furnishing 
a remedy for this evil, is as follows: “Neither the state, 
nor any county, city, town, township or school district, 
shall lend or pledge the credit or faith thereof, directly or in- 
directly, in any manner to or in aid of any person, com- 
pany or corporation, public or private, for any amount or 
for any purpose whatever, or become responsible for any 
debt, contract or liability of any person, company or cor- 
poration, public or private, in or out of the state.” (Const. 
Art. 11 Sec. 1.) What was the purpose of this absolute 
prohibition? It was not altogether to guard against 
mere extravagance. This could have been accomplished 
by regulating the manner in which these prohibited en- 
gagements should be entered into. The purpose was to 
prevent public indebtedness. Now, will it be said that this 
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prohibition goes only to the voluntary action of the coun- 
ties, and that the legislature can, by operation of law, im- 
pose liabilities upon the counties for these purposes? 
Suppose the legislature, in the belief that it is for the good 
of the state, should pass an act requiring all counties 
through which a railroad should be built, to issue its bonds 
or warrants (either as a gift, loan or subscription) to the 
company building the road, for a certain amount, or for 
an amount proportionate to the taxable property of the 
counties, would any one maintain that such act would be 
valid? But if not, why not? It could be urged that, in 
such case, the county does not do the prohibited act, but 
only assumes an obligation placed upon it by operation of 
law. If there is any reason in this alleged distinction be- 
tween contractual and compulsory obligations, why not 
employ it for the purpose of construing away this, as well 
as any other provision of the constitution? It is true 
that it plainly appears that the convention intended to 
place a prohibition upon the state, as well as the counties, 
with reference to the indebtedness in question, but it is 
equally plain that the constitution intended a limitation 
upon the general indebtedness of the state, so that this 
consideration would have to be, in the interest of the dis- 
tinction in question, brushed aside; and an attempt to do 
so would be but the reductio ad absurdum of the reasoning 
of the court below. The next section (Const. Art. 11 Sec. 
2) contains a further absolute prohibition upon both the 
state and counties. Then follows, in separate sections, 
the limitations upon the indebtedness of the state, coun- 
ties and cities. The entire article upon public indehted - 
ness, when analyzed and considered as a whole, shows an 
intention, first, to absolutely prohibit public indebtedness 
for certain purposes; second, to prohibit the borrowing of 
money, except to a certain amount, and for certain favored 
purposes, and, third, to limit public indebtedness (whether 
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state, county or municipal) for all purposes. It would be 
only through legislative action that the state could become 
indebted, and it is therefore evident that it was no part of 
the intention of the convention to repose unlimited con- 
fidence in the legislative department. If such confidence 
could not be placed in this department, with reference to 
state indebtedness, why should it with reference to county 
indebtedness? When the general policy, spirit, purpose 
and scope of all the provisions of the constitution upon 
the sujbect of public indebtedness are carefully considered 
and compared, it will be found that to recognize the dis- 
tinction made by the court below is to create an anomaly, 
and to place a blemish upon the entire instrument. No 
one has pretended, or can pretend, but that the language 
of the constitution as plainly and literally embraces what 
are called debts by operation of law, as it does those arising 
upon express contract; so that, to allow this distinction, 
not only requires that the general policy and spirit of ‘the 
constitution shall be disregarded, but that a class of in- 
debtedness shall be excepted from the operation of a pro- 
vision that plainly embraces it. We submit that to do this 
is quite beyond the province of construction. (French vs. 
Spencer 21 How. 228; Yterbide vs. United States 22 How. 
290; Hadden vs. Barney 5 Wall. 107; Thornley vs. United 
States 113 U. S. 310; Poor vs. Considine 6 Wall. 458.) 
The court below rendered its decision apparently with- 
out any regard or reference to the actual and literal mean- 
ing of the language employed by the convention in fram- 
ing this provision. This was gross error. In French vs. 
Spencer (21 How. 228) this court, speaking of a mere 
legislative enactment, about which there is more latitude 
for construction than there is in the case of a constitu- 
tional provision, said: “It is plain on its face and single in 
its purpose. And, then, what is the rule? One that can- 
not be departed from without assuming on the part of the 
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judicial tribunals legislative power. It is, that where the 
legislature makes a plain provision, without making any 
exception, the courts can make none.” In Thornley vs. 
United States (113 U. S. 310) it was said: Where the 
meaning of a statute is plain, it is the duty of the courts 
to enforce it according to its obvious terms. In sucha case 
there is no necessity for construction.” It is not neces- 
sary to multiply authorities upon this question. Apply- 
ing those just cited to the constitutional provision under 
consideration, we maintain that such provision is plain 
on its face and single in its purpose, and that the decision 
of the court below involved a usurpation of the power of 
the people of Colorado to frame their constitution; and 
that, to effectuate this usurpation, a distinction has been 
drawn that is artificial and impracticable. 

The judge of the court below, in his opinion, says: “I 
believe that it is agreed between counsel that the war- 
rants sued on in this action are cf this nature, and the 
judgment must be entered, therefore, in favor of the plain- 
tiff.” The opinion was given upon an agreed statement 
of facts. There is nothing im such agreed statement that 
justifies any such conclusion. The complaint, instead of 
counting separately upon each warrant, after making 
some general allegations, alleges “that among said war- 
rants were the following warrants, that is to say, warrants 
numbered as hereinafter set forth, bearing date as herein 
specified, and to the persons as herein named, for the pur- 
poses as herein set forth and of the amount as herein stated.” 
Then follows, in the body of the complaint, a schedule of 
the warrants upon which the action is based. If it should 
be conceded that this allegation is not denied, then it 
would be admitted, but nothing would be admitted be- 
vond what is alleged. Nothing appears respecting the 
purpose for which the warrants in suit were issued, either 
in the pleadings or proofs, other than that which is con- 
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tained in this schedule. No attempt was made, upon the 
hearing of the cause, to test these warrants by the absurd 


distinction drawn by the court. The agreed statement of 


facts was, of course, prepared before the opinion was ren- 
dered. The entire document was prepared with refer- 
ence to the question as to whether the constitutional 
limitation was confined to indebtednes by loan or applied 


‘to indebtedness for all purposes. No one dreamed that if 


this limitation could not be confined to debts by loan, 
that a great mass of indebtedness could be excepted from 
the otherwise perfectly unequivocal terms of the consti- 
tution ; and, hence, no proof or argument was directed to 
any question as to whether the warrants in suit had been 
issued for contractual or so called compulsory obligations. 
Unless, then, this finding and judgment are authorized 
hy the complaint, they are without any foundation. We 
will not discuss, in detail, the purposes for which these 
warrants were issued, as stated in the complaint. It is 
sufficient to say that if anything that a board of county 
commissioners can do is discretionary and voluntary, then 
a large number of these warrants, as shown by the legis- 
lation heretofore referred to, are for what the court calls 
contractual obligations. It follows that, even if this court 
should reach the same conclusion as the court below with 
reference to the principal questions involved, the judg- 
ment must be reversed, to the end that a calculation may 
be made in accordance with such conclusion; but we re- 
gard the reaching of such a conclusion by this court as 
something beyond the range of legal possibility. In con- 
clusion we ask the court to let the constitution of Colo- 
rado stand as it is written. The people of this state nave 
plainly and emphatically declared that there shall be a lim- 
itation upon the indebtedness of counties fur all purposes, 
und vor populi, vor Dei. 
DANIEL E. PARKS and 
H. B. JOHNSON, 
Attorneys for Plaintiff in Error. 


JAMES. H. Mc KENNEN. 
CLERK 


nthe Supreme Gourt 


@f the United States. 


MISSIONERS: OF THE COUNTY 


OF LAKE, COLORADO, 
sew in wpa \ 


THE BOARD OF COUNTY rr) 


MM 1547 


FRANK W. ROLLING, 
Defendant in Error. 


ARGUMENT FOR DEFENDANT IN ERROR. 


WILLARD TELLER, 
Attorney for Defendant in Error. 


* 


WHIPPLE & PIERSON, LEGAL PRINTERS, DENVER, COLO. 


99 a 8 N 
SA + ® 4 2 * 2 
ev ENE ae 
— 425 —＋ ¢ g bid 
Mth a 
4 * . N 


he 5 * 2 es. 3 7 
ae Rahat et * 

io ae Pat, Lee ee 
; acy 


z Ble : 
ta Oe : 
2 


13 


N 


55 


6% 


FF * 
* . Se 
* a Se ae 


Ju the Supreme Court 


of the United States. 


THE BOARD OF COUNTY COM- 
MISSIONERS OF THE COUNTY | 
3 OF LAKE, 


vs. 
FRANK W. ROLLINS, 


Plaintiff in Error; 
1 Defendant in al 


ARGUMENT FOR DEFENDANT IN ERROR. 


The general statement of facts submitted by counsel. for 
plaintiff in error, upon which judgment was had in the 
Court below, is, we think, sufficient for the purposes of 
this argument. By reference thereto it will be seen that 
the case is one by no means unusual, that of debt incurred 
under well established rules of law, in carrying on the 
ordinary business of a county, which, long years after its 
incurment, the county seeks to repudiate, on the sole and 
only ground that, when incurred, or, as it is put by plain- 
tiff in error, “attempted to be incurred,” the county was 
indebted to the full amount to which it could become in- 
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debted, by reason of a constitutional limitation, to wit: ) 
Sec. 6 of Article 11, Constitution of the State of Colorado. a 
By further reference to the record it will be seen that the 

cause was submitted to the Court without the intervention 

of a jury, on stipulation to that effect, and heard upon 8 
evidence stated and set forth in bill of exceptions, as “a 
statement, agreement and admission of facts, in writing 
in hee verba.” There is nothing in the record te show 
whether such statement was, or was not, all the evidence 
offered or received, the only reference to the evidence, and 
what it was, being found at page 54 of the record, the 


statement itself being as follows: It is hereby stipulated . 
that the facts relating to this action are as follows, to wit.“ 
But it is nowhere stated that those were all the facts, or 


that the case was to be heard. or was heard, upon those 
facts alone. 


In such a state of the record as to facts, upon which 
judgment was rendered, it is clear that plaintiff's point, 
first raised in this Court, is not well taken, since the record 
fails to show anything as to what evidence was offered as 
to ownership of the warrants, and it does not pretend to 
give all the evidence, and in such case the presumption 
of correctness of the finding and judgment cannot be 
assailed without an affirmative showing of what the evi- 
dence, and the whole of the evidence, was, and the rule 
in this respect is the same as it is in considering the cor- 
rectness of instructions given, where such correctness de- 
pends upon the evidence. 


Wiggins vs. Burkham, 10 Wall., 129. 


There being no special finding as to the facts in this 
case by the Circuit Court, this Court, sitting as a Court of 
error, cannot pass upon the sufficiency of the evidence, or 
upon its weight, much less can it determine the evidence 
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insufficient when the record is silent as to how much or 
what the whole of the evidence was. 


Diest vs. Morris, 14 Wall., 484. 
Hyde vs. Booraem, 16 Pet., 169. 


It is only when the finding is special that this Court 
will review the facts and their sufficiency to support the 
finding. : 

U. S. Rev. Stat., Sec. 700. 

Dickinson vs. Planters’ Bank, 16 Wall., 257. 
Ins. Co. vs. Folsom, 18 Wall., 248. 

Cooper vs. Omohundro, 19 Wall., 65. 


So, too, if it had appeared, by a special finding even, 
that no proof of ownership or endorsement was given at 
trial, the fact that no objectiou to such want of proof was 
made at that time, when it could have been met, will 
prevent its being made here. 


O Reilly vs. Campbell, 116 U. 8. 418. 


Nor is a county warrant included within the terms of 
our statute (R. S. Colo., 103 and 104), since they are not 
instruments made by any person, whereby such person 
promies or agrees to pay, and when payable, as in this 
case, to bearer, they pass by delivery without endorsement. 


1 Dillon’s Municipal Corporation, Sec. 487. 
Jerome vs. Rio Grande Co., 5 McCrary, 641. 
Thompson vs. Perrine, 106 U. S., 589. 


This, then, is all that need be said as to counsel’s first 
objection, in arguendo, to the judgment in this cause, and 
we now call attention to what we might well have noticed 
first, since it goes to the whole case of plaintiff in error, 
and that is, that on the record presented, this Court will 
affirm the judgment of the Court below without reviewing the 
merits. 


3 


First. — As has already been said, the trial having been 
had by the Court, and the finding being general, not 1 
special, and the only exception taken at the trial being 
an exception to the finding (see Record p. 54), this Court 
must affirm the judgment, since the exception to the find- 
ing does not necessarily or even apparently on the record, 
raise any question of law that this Court will pass upon. 
For aught that appears in the record, the exception in 
the finding may as well be upon some supposed lack of 
proof or insufficiency of the facts in the case, as an excep- 
tion to the law. Indeed it is clear from the argument of 
counsel for plaintiff in error, that they do except to the 
finding on that ground, since the first point mentioned in 
their argument is one that goes to the insufficiency of the 
evidence, as to endorsement of the warrants sued on. 

On a general finding of this character, the Court does 
not concern itself with questions of fact, the finding is 
equivalent to the verdict of a jury and the Court will not 
review the facts. 


Ziller vs. Eckert, 4 How. 297. 
Hyde vs. Stone, 20 How. 170. 
U. S. Ex. Co. vs. Ware, 20 Wall. 543. 
Chicago & N. W. R. R. vs. Ohle, 117 U.S. 123. 
Rep. R. B. vs. K. P. R. Co., 92 U. S. 315. 


A general finding, like a general verdict, may, and it 
generally does include both facts and mixed questions of 
law and fact, and isconclusive upon both, unless exception 
has been taken at the trial to some question of law. 


Norris vs. Jackson, 9 Wall. 127. 


In this case the Court said: “ Whether the finding be 
general or special, it shall have the same effect as the 
verdict ofajury * . In the case of a general ver- 
dict, which includes or may include, and generally does, 
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mixed questions of law and fact, it concludes both, except 
so far as they may be saved by some exception which 
the party has taken to the ruling of the Court on the law. 
In case of special verdicts, the question is presented as it 
would be if tried by a jury, whether the facts there found 
require a judgment for plaintiff or defendant, and this 
being matter of law, the ruling of the Court on it can be 
reviewed in this Court on that record. If there were 
such a special verdict here we could examine its sufficien- 
cy to sustain the judgment, but there is none. The bill of 
exceptions, while professing to detail all the evidence, is 
no/ special finding of the fact. The judgment of the 
urt must then be affirmed, unless the bill of exceptions 
nts some erroneous ruling of the Court in the progress 
f the trial.” 


And the Court, further in that case, sums up and con- 
denses the rules as to the mode in which cases tried by 
the Court, are reversible in this Court, as derived from the 
case of Insurance Co. vs. Tweed, 7 Wall. 44, and says: 
If the verdict be a general verdict, only such rulings of 
the Court, in the progress of the trial, can be reviewed as are 
presented by a bill of exceptions, or as may arise on the 
pleadings.” 


Second.—“ In such a case the bill of exceptions can not 
be used to bring up the whole testimony for review any 
more than in a trial by jury.” 


Third.—“That if the parties desire a review of the law 
involved in the case, they must either get the Court to 
find a special verdict, which raises the legal proposition, 
or they must present to the Court the propositions of law 
and require the Court to rule on them.” 


Fourth.—“ That objections to the admission or exclu- 
sion of evidence, or to such ruling on the propositions of 
law as the party may ask, must appear by bill of excep- 
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tions.“ This ruling, thus announced, has been steadilv 
adhered to by this Court ever since. 


Miller vs. Life Ins. Co., 12 Wall., 300. 
Cooper vs. Omohundro, 19 Wall., 65. 
Tyng vs. Grinnell, 92 U. S., 469. 

Rep. R. B. vs. K. R. R., 92 U.S., 315. 
Otoe Co. vs. Baldwin, 111 U. S., 17. 
Martinton vs. Fairbank, 112 U. S., 670. 
Santa Anna vs. Frank, 113 U. S., 339. 


Invoking, then, this rule of this Court, we respectfully 
submit the judgment in this case should be affirmed with- 
out reviewing the merits. 


IT. 


But, if we are wrong in this, we submit herewith our 
reasons for the faith that is in us that this Court will, 
upon a review of the facts and the law, affirm the judg- 


ment of the Court below. 

The contention of plaintiff in error is that Sec. 6 of 
Art. 11, Constitution of Colorado, is a limitation upon 
Counties of all and every kind of indebtedness, no matter 
for what or in what manner it be incurred. The conten- 
tion of defendant in error is, that it is a limitation, first, 
to debts incurred “by loan,” and, second and further, 
such debts by loan are limited to debts contracted for two 
purposes only, viz., erecting public buildings and making 
and repairing roads and bridges, and, third, the limita- 
tion is to debts contracted in any one year, and, fourth, 
to an aggregate indebtedness for any number of years. 
It reads: 

“No County shall contract any debt by loan in any 
form except for the purpose of erecting necessary public 
buildings, making or repairing public roads and bridges; 
and such indebtedness contracted in any one year shall 
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not exceed the rates upon the taxable property in such 
County following, to wit: Counties in which the assessed 
valuation of taxable property shall exceed five millions 
of dollars, one dollar and fifty cents on each thousand 
dollars thereof. Counties in which such valuation shall 
be less than five millions of dollars, three dollars on each 
thousand dollars thereof. And the aggregate amount of 
indebtedness for any County for all purposes, exclusjve of 
debts contracted before the adoption of this Constitution; 
shall not at any time exceed twice the amount above 
herein limited, unless when, in manner provided by law, 
the question of incurring such debt shall, at a general 
election, be submitted to such of the qualified electors of 
such County as in the year last preceding such election 
shall have paid a tax upon property assessed to them in 
such County, and a majority of those voting thereon shall 
vote in favor of incurring the debt; but the bonds, if any 
be issued therefor, shall not run less than ten years, and 
the aggregate amount of debts so contracted shall not at 
anv time exceed twice the rate upon the valuation last 
herein mentioned; provided, that this section shall not 
apply to Counties having a valuation of less than one 
million of dollars.” 

Which of these contentions is correct depends upon a 
construction of this section, and this construction, like all 
constructions of similar instruments, must be had in the 
light of surrounding circumstances under which the in- 
strument was adopted, as well as with reference to other 
provisions of the same instrument, and such construction 
must be had as will, if possible, avoid all conflicts between 
it and other sections ↄf the same instrument, so that each 
and every section thereof may be made operative and ef- 
fectual to secure the ends intended by such instrument. 
In thus construing a Constitution the rules of construc- 
tion are the same as those applied to statutes, except that 
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State Constitutions are not grants of power but a limita- 
tion upon pre-existing power; and to these general prop- 
ositions we need cite no authority. 

From this it follows that all bodies recognized by the 
Constitution as having plenary powers in any direction 
will be limited as to those powers only by express or im- 
plied constitutional limitations, and to authorize an im- 

_ plied limitation, the implication must be a necessary one. 


People vs. Rucker, 5 Colo., 455. 
People vs. Wright, 6 Colo., 92. 
Alexander vs. People, 7 Colo., 155. 


2. That in construing this section, Courts must con- 
true it to be a limitation of the powers of the Legislature 
and Counties, only when the limitation is expressed or 
implied, since both these bodies are constituent parts of 
the State government and are especially referred to and 
recognized in the Constitution itself, and existing before 


1 the Constitution. 


Art. 5, Sec. 1, et seq. 
Art. 14, Sec. 1, et seq. 


c 3. That since the Counties are constituent parts of the 
, State government, necessary to effectuate the political or- 
. ganization and administration of the State government, 
, neither the laws of the State or its Constitution should be 
, interpreted so as to impair, much less to deprive them of 
o power to effectuate the ends of County being. 


Cooley’s Con. Lim., 240 (Sth ed.). 

1 Dillon, M. C., Sec. 23. 
Hamilton vs. Mighels, 7 O. St., 109. 
Talbot vs. Queen Anns Co., 50 Md., 245. 
State vs. St. Louis, 34 Mo., 570. 
R’y Co. vs. Bently, 49 Mo., 236. 
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Counties “are certain portions of territory into which the 
State is divided, clothed with certain defined powers, to 
enable them to perform those public duties, which, accord- 
ing to the laws and usages of the State are always intrust- 
ed to local interests. They form together one political 
body in which the sovereignty resides.” 


State of Md. vs. B. & O. R. R., 3 How., 550, 551. 


By reference to the Constitution of Colorado, article 14, 
it will be seen, Ist, that counties were recognized as exist- 
ing before the Constitution itself; 2d, that their further 
existence, and the inviolability of the location of county 
seats and the territory was secured, except as otherwise 
provided; and 3d, provision made for some county officers 
therein named, and a duty imposed on the Legislature 
(Sec. 12) to provide for the election of such “ other county 
officers as public convenience.may require”; and 4th, a 
duty imposed on the Legislature (Sec 15) to classify the 
counties and to grade and fiz the compensation of county 
officers—both fees and salaries; and also, (Sec. 7) that “the 
compensation of all County and Precinct officers shall be 
as provided by law.” The officers thus specially mentioned 
n that Article are County Commisioners, County Clerk, 
Treasurer, County Superintendent of Schools, County Sur- 
veyor and County Assessor. In addition to this, by Art. 
6, Sec. 17, it is imperatively required that at least one 
term of the District Court shall be held in each County 
every year, and by Sec. 19, that a Clerk of said Court shall 
be appointed in every County, whose compensation shall 
be as provided by law; and by Sec. 22, that in each 
County there should thereafter be elected every third year 
a County Judge, whose compensation shall be or may be 
provided by law;” and by Sec. 23 this County Court is 
one of record, having original jurisdiction in all matters 
of probate, ete., and having concurrent jurisdiction with 


the District Court to the amount of $2,000. It is further 
provided, Art. 2, Sec. 6, that Courts of justice shall be 
open to every person, and a speedy remedy afforded for 
every injury to person or property or character, and that 
right and justice shall be administered without sale, denial 
or delay.” Also, by the Schedule to the Constitution, Sec. 
4, it is provided, “the General Assembly shall pass all 
laws necessary to carry into effect the provisions of the 
Constitution.” 

It is clear then, that it was not only a right on the part 
of the General Assembly to provide by legislation all 
means necessary to carry on the State Government, but it 
was its duty to provide for the election or appointment of 
all County and Precinct officers, that the public conveni- 
ence might require, and to provide for their compensa- 
tion. Hence any construction of the sixth Section of Ar- 
ticle 11, which would even probably result in a conflict 
with other provisions, much more a construction that 
would most inevitably tend to impair the efficiency of 
officers provided for in the Constitution in attaining the 
end sought—good government—should, if possible, be 
avoided. Still further in this connection we call attention 
to the fact that at the first meeting of the General Assem- 
bly in November, 1876, laws were passsed (General Laws 
of 1877, State of Colorado) which in general provided for 
the holding of elections for State and County officers, the 
support of the poor, the holding of courts, the care, cus- 
tody and prosecution of criminals, as well as the election 
and appointment of many other county officers, judges of 
election, ete., and also for their compensation, and it is for 
fees or salaries thus fixed by the General Assembly, that 
the claims were made, which claims having been audited, 
in accordance with law, the warrants in suit were issued. 
And still further, as appears by the statement contained 
in the bill of exceptions, from the day the Constitution 
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was adopted, or at least from the date when the limit, if 
limit there was, in Sce. 6, took effect, until the year 1886, 
every County in the State that reached the limit claimed 
(about one-third of the whole number) passed such limit, 
and in the case of plaintiff in error, having an indehted- 
ness of $50,000 in bonds issued to build a court house, 
and a floating debt of $500,000 beside, the electors, under 
and in pursuant of an Act of the General Assembly of 
February 21, 1881, voted to fund such floating indebted- 
ness, and did, thereupon, fund and issue bonds therefor, and 
did increase debts in excess of limitation now claimed ; 
and this matter of funding and issuing bonds is true also, 
as the statement shows, of two other Counties, while at 
least five other Counties issued bonds for the erection of 
county buildings or making roads and bridges, to almost 
precisely the exact amount to which they would be lim- 
ited, if the limitation applies alone to debts for those pur- 
poses. Beside this, all county warrants were from 1876 to 
1886, received in payment of county taxes, without refer- 
ence to the amount of indebtedness of the County existing 
at that time. So that probably three-fourths of the taxes 
of Lake County from 1876 to 1886 were paid in warrants, 
which, if the construction of plaintiff in error is true, were 
wholly void. (See Rec. folios 73 and 89). And more than 
this, in a half dozen cases of suits, both in the Federal 
and in the State Courts, involving at least $125,000, and 
brought on warrants of the County against which the de- 
fense now sought to be made, was as available as it is 
here, no defense of the kind was ever attempted, though 
other defenses to some of the warrants were made, judg- 
ments going against the County in various suits for years, 
and these judgments have been paid, or are in process of 
payment. : 

Such in brief are the facts as they existed at the time of 
adoption of Constitution and up to time when this action 
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was brought, in view of which, the Circuit Court construed 
section 6 to be no limitation upon debts incurred by opera” 
tion of law by the county officers in carrying on the 
business of the county. 

In discussing the question thus presented, we say: 
First, It is a settled rule of construction, that in construing 
such a section, we must presume that no superfluous 
words were used, meaning must be given to every word 
used; and if possible it must be so construed as to make 
every word significant of something, so as, if possible, to 
make every word operative, and, above all, as the section 
is one of many in one instrument it must be so construed 
as to be consistent with the objects of the whole instru- 
ment and to secure effectiveness to all parts of it. 


Platt vs. U. P. R’y Co., 58. 

U. S. vs. Basset, 2 Story, 389. 

Derr vs. Dubois, 16 N. Y., 285. 

People vs. Osborn, 7 Colo., 605. 

Opinion of Judges, 22 Pick., 573. 
Commonwealth vs. McCaughy, 9 Gray, 297. 


And since, as we have seen, the existence of the various 
counties of the State, who were recognized by the Constitu- 
tion itself as having plenary powers in some directions, such 
powers can be limited only by express, or implied Consti- 
tutional restrictions, and to authorize an implied limita- 
tion the implication must be a necessary one. 


People vs. Rucker, 5 Colo., 455. 
People vs. Wright, 6 Colo., 92. 
Alexander vs. People, 7 Colo., 155. 


Proceeding then to construe we say : 

First—The first three lines is plainly declaratory of the 
scope and intent of the section, viz., to restrain the con- 
tracting of debts by loan, and to restrain that class of 


— 
Wwumm m 


11... 


—— = 
—— — - iio, 
— aS 


Mabie 


a 


debts to the purpose of building roads and bridges, and 
the repair thereof. 


Second—To limit the amount that could be contracted 
in any one year, and 

Third — To limit the amount of the aggregate of such 
debts procured in any number of years, and 


Fourth — To provide for a contingency by allowing the 
people by vote to exceed the first limits named. 


Fifth—The words by loan, in any form,” are used in 
this same article in the same way, to restrict incurment 
of debt by loan, as to State (sections 3 and 4), except for 
certain stated purposes, and the amount of debt that may 
be incurred by the State, and the amount of debt incur- 
red for one year for some of these debts, is fixed, and 
others remain unlimited, while as to school districts, the 
same article (section 7), the prohibition is to contract debts 
by loan, unless upon a vote, etc.; and in relation to cities 
and towns (section 8), the inhibition is as to the manner 
of contracting such debt by loan; it must be by ordinance 
irrepealable, etc., providing for levy, etc., followed by a pro- 
viso that no such debt shall be thus created until an 
affirmative vote was had; and, further, that the aggregate 
of the debt so created, together with existing debt, shall 
not at any time exceed, etc. Now. as all these sections 
are in pari materia with section 6, they must all be con- 
sidered in construing section 6. In looking at section 3 it is 
clear that the restriction, as to incurment of debts by loan, 
is confined to four purpose, viz.: To provide for defraying 
of erection of public buildings, defense of State, and assist- 
ance to the United States. The first is limited for one 
year, and “such debt” is afterwards limited for all years, 
and the same is true as to public buildings, while the 
other two, involving the life of the State and nation, is 
unlimited. 


— so 


Sizth—If, now, we interpolate the word “such” before 
the word indebtedness, in the tenth line, and after the 
words “aggregate amount,” we shall have precisely the 
same limitations in the same words as in Sec. 3, and we 
shall leave unlimited those debts, the incurment of which 
are had without a loar, but which are essential to county 
government and county life, and the interpolation of the 
word is warranted by the rule. : 


Again, in construing, Courts are not confined to the 
letter of the section or to the exact words, as these may be 
rejected or restrained, or others substituted to meet the in- 
tention of the section: 


Reiche vs. Smyth, 13 Wall., 162. 

U. S. vs. Buchanan, 9 Fed. Rep, 689. 

Jay vs. Bond, 7 Cranch, 353. 

Walker vs. City of Springfield, 94 III., 364. 
Dwarris on Statutes, 194. 


Again, the construction must be such as, if possible, not 
to lead to injustice or absurd consequences, and infringe 
as little as possible on the existing rights of individuals. 
Or, as the rule was expressed by this Court in U. S. vs. 
Kirby, 7 Wall., 486: “ All laws should receive a sensible 
construction. General terms should be so limited in their 
application as not to lead to injustice, oppression or an 
absurd consequence. It will always be presumed that the 
Legislature included exceptions to its language which 
would avoid results of this character.” 


U. S. vs. Fisher, 2 Cranch, 358. 

Chinese Merchant Car, 13 F. R., 605. 

S. P. R. R. Co. vs. Orton, 32 F. R., 457-477. 
Cooley's Const. Lim., 86-87. 

Dwarris on Statutes, Rule 4, p. 144. 
Edwards vs. City of S., 84 III., 626. 
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And here we say the construction contended for by 
plaintiff in error leads to absurdity in this: . 


Pirat To construe it as we must, as a whole, and es- 
pecially to make it include debts, however incurred, the 
limitation of indebtedness contracted in any one year 
must be held to include all debts, whether contracted for 
buildings, roads and bridges, or not, since the aggregate of 
the debt for all this is fixed at twice the amount which 
could be incurred in one year, and it is absurd to say the 
maker of the section could see any reason for fixing a 
limit to the aggregate indebtedness for the costs of run- 
ning a county, supporting its paupers, prosecuting its 
criminals, keeping open its Courts and paying officers’ fees 
and salaries, at twice what it might expend in one year 
for erecting buildings and making roads. 


Second—There is neither sense nor reason in trying to 
restrict or limit the power of a county to incur debt for a 
certain amount for one year, since the whole end and aim 
of county government may make it imperative that by an 
exigency like that of a riot, influx and prosecution of 
criminals and support of the poor, may, in the first year, 
render the incurment of a debt equal to what they could 
incur in two years, absolutely necessary, or render county 
government impossible. Witness the riot in 1882 in Lake 
County. 


Third—But if the limit for one year is applied only to 
debts contracted by Joan, and thev can only be contracted 
for buildings, roads and bridges, then the aggregate 
amount must be confined to the same class of indebted- 
ness by loan —and then the limitation, both as to one 
year and all years, is reasonable. Since, in these matters, 
it is eaey to determine the amount that should be ex- 
pended, and they can get along with such expenditures, 
if the erection of a court-house is too much for one year, 
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wait two, and hire a hall, and continue the ereetion and 
completion of it and the roads and bridges for years. 

Fourth—It is absurd to the last degree to require of a 
county to provide ſor the payment, either by taxation or 
by contracting a debt by loan, either with or without a 
vote, but especially by a vote, of expense that in the very 
nature can only be guessed ut, such as the expense of the 
Sheriff in keeping prisoners, making arrests, etc., the sup- 
port of paupers, the payment of jurors, witnesses, etc., and 
so the Supreme Court of Missouri has decided in the cases 
of Book vs. Earl, and Potter vs. Douglas County, hereafter 
referred to. 

Fifth—The very words of the section relating to a vote, 
shows that it is a vote in favor of incurring a debt, not a 
vote to enable the County Commissioners to incur debt, 
or for the county to incur it, if demands against it should 
arise; the words are that “a majority of those voting 
thereon shall vote in favor of incurring THE debt,” so, 
too, the words following immediately after the words “the 
debt,” “but the bonds, if any, be issued therefor” shall 
run, etc., shows that, whether bonds did, or did not issue, 
in the view of the makers of that section, “the debt” was 
one for which bonds could issue, but an issue of bonds 
would make a debt “ by loan,” for nobody will be foolish 
enough to contend that a vote enabling the County Com- 
missioners to provide for county expenses, could be held 
also to authorize the issue of bonds to meet such expenses 
—but since issue of bonds would be cuntracting debt “ by 
loan,” and, as by the first lines of section —, “debts by 
loan in any form” could be contracted only for public 
buildings, roads and bridges, it is clear to a demonstration 
that this vote, by which the aggregate amount of indebted- 
ness that might be incurred, cannot be made to apply to 
anything except to debts by loan, and, per consequence, to 
debt incurred for buildings, roads and bridges only. 
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Sizth—The construction claimed by plaintiff in error 
makes the section absurd in its consequence in this: at time 
of adoption of this section, only two Counties in the State 
had more than $5,000,0Q0 of valuation—Arapahoe with 
some $9,000,000, Pueblo next. The limit of indebtedness 
without a vote was, in all with less than five millions, $6 
to $1,000 of valuation, or $6,000 to the million, and with 
a vote twice that, and if its contention is correct. 
Since any of these Counties could, in two years time by a 
vote, by loan, incur an indebtedness for buildings, roads 
and bridges alone, equal to the amount that ander any 
circumstances it could incur for any and all purposes, 
and, as a matter of fact, several of the counties did do so 
—leaving the county helpless (See record, fol. 90)—ren- 
dering it impossible for at least ten years (the life -of the 
bond) for the County to incur in any manner, for any 
purpose, any debt whatever. 


Seventh—The -construction is not only absurd, but it 
may result, and certainly will in the future, if adopted, 
destroy County government and thus impair the State 
government, for not only is it true that the laborer is 
worthy of his hire,” but it is equally true that he will 
neither labor nor hire to labor without pay. For fifteen 
years before the Constitution was adopted and till now, 
the laws of the State and Territory fixed fees and salaries, 
and the Constitution not only continued this law in force 
but by article 14 provided that thereafter “the compensa- 
tion of all County and Precinct officials should be as pro- 
vided by law.” It is absurd to construe section 6, article 
11, so as to nullify article 14, and so make the Constitu- 
tion commit hari kari and disembowel itself, and it is still 
more absurd to say, let this be provided for by taxation, 
since, as everyone knows, unless taxation was imposed at 
random and on a guess, there would inevitably arise 


many cases where the money arising from that source 
would not meet the exigency, and since, as by defendant’s 
method, no debt could be incurred by the officers’ service, 
if the debt had already reached the amount limited, he 
never could be legally compensated, since no Board could 
ever allow any but legal demands. Again, since 1868, 
till now, the law has been that all County warrants not 
paid at presentation, are registered,.and thereafter all 
moneys coming to the treasury are paid out to redeem 
such warrants in the order of registration; now, nearly 
half the Counties in the State have a registered warrant 
debt fully up to the limit claimed, th® allowance of any 
and every account makes a debt beyond the limit, and by 
the assumption void, and the County officers of to-day 
must work for nothing, since no further debt can be in- 
curred, and that is now the case in several Counties. 


Kighth—The construction claimed by plaintiff in error is 
absurd in this: by the laws of the State ever since it was 
a State till 1885, all County warrants were receivable in 
payment of County taxes. Half the Counties of the State, 
and notably Lake County, has ever since 1879 been in 
debt, and, in defendant’s view, beyond the limits of the 
Constitution, and at least five-sixths of its warrants issued 
since 1879 are, on that assumption, void. Yet four-fifths 
of the County and road warrants have been received in 
payment of taxes, and as a void warrant can never pay a 
public tax, on defendant’s assumption four-fifths of Lake’s 
County and road taxes for ten years are still unpaid. 
(Record folio 89.) ! 


Ninth—The construction contended for by plaintiff in 
error not only works an absurdity but absolute injustice as 
well. From the date of adoption of the Constitution till 
now, no County in the State, nor any of its officers, ever 
failed to audit and allow all accounts presented to it, on 
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proof of amount due, and warrants were drawn. All 
County officers, witnesses, jurors, all expenses of State 
and County elections, etc., have been paid in these war- 
rants, and no man, prior to January 26, 1886, ever heard 
of any denial, by their officers or any one else, of their 
validity, no constitutional objection was ever raised, in 
the hands of men who performed service or sold to the 
County goods. In the hands of men who paid the holder 
in cash there is to-day warrants of not less than $800,000 


in value, not one of which is tainted with any fraud, all 


of which were honestly issued for honest debts, subject to 
no earthly objection, legal or moral, except the one now 
urged, the constitutional limitation, and all issued and 
taken before such objection was ever made, and yet it is 
now proposed to have this Court declare that they are all 
void. 


III. 


The rule that in construing the primary cbject of the 
Court is to ascertain the intention of the maker and to 
so construe as to best effectuate that intention, and to 
cause as little of inconvenience and hardship to all con- 
cerned as is possible, is too familiar to need any citation 
of authorities, since even the text works are united on that 
point, so we cite none, but proceed to call attention to the 
facts and language bearing on that point. In doing so 
we say: 

(a.) The maxim of “Expressio unius exclusio allerius is, 
as this Court said in U. S. vs. Arredendo, 6 Pet., 725, an 
universal maxim in the construction of a statute,” and is 
peculiarly applicable to a constitution, and more especi- 
ally so when the expressed object is a restriction or limi- 
tation of power, since it is a rule of logic that affirmative 
words in such case imply a negative of what is not 
affirmed. “Affirmative expressions prohibiting by a new 
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imposition some things, imply a negative of all not within 
the terms of the prohibition as expressed.“ (Broom's 
Legal Maxims, 505.) And this maxim more especially 
applies where exceptions follow general words, or where 
certain specific things are subjected to a change or restric- 
tion, it seems then to exclude everything else, even of a 
similar nature. 


Broom’s Legal Maxims, 515, 516 and 517. 
U.S. vs. Fisher, 2 Cranch., 358, 387. 

In re Bliss, 9 John., 349. 

Rex vs. Richardson, 3 Burr., 104. 

Rex vs. Bell, 7 Term R., 600. 

Dwarris on Statutes, 221. 

Gaddis vs. Richland County, 92 III., 124. 
Brush vs. Lemmon, 77 III., 496. 


(ö.) It is a maxim of interpretation that general words 
following particular words apply to things ejusdem generis. 


Riche vs. Smythe, 13 Wall., 162. 

U. S. vs. Fisher, 2 Cranch., 358, 387, 400. 
U. S. vs. Kirby, 7 Wall., 482. 

U. S. vs. Irwin, 5 McLean, 178. 

U. S. vs. Searles, 52 Wall., 492. 

Chegory vs. Mayne, 13 N. V., 220. 


The word all is a general not a universal term and is 
to be understood and construed as used in one or the 
other sense according to the sense. 


U. S. vs. Herron, 20 Wall., 251. 
Stone vs. Elliott, 11 O. St., 258. 
Keiffer vs. Ehler, 18 Penn. St., 391. 


Clearly in construing this section, since we must give 
effect to the words “contract any debt by loan,” it must 


be held that one class of debts is expressly mentioned and 
impliedly every other class is excluded, nor can the words 
“the aggregate amount of indebtedness for all purposes’ 
be held to introduce any, other class, since, by the maxim 
quoted, these debts must be ejusdem generis with those 
mentioned, besides the direct effect of the interpretation 
contended for by defendant is to utterly ignore and make 
of no effect all the words first used, and it is absurd to 
suppose those words thus used in four sections were to 
have no effect. 


(c.) In construing a statute a limiting clause is to be 
restricted to the last antecedent where the matter itself 
does not prevent it. 


Dwarris on Statutes, 209, 210. 
Cushing vs. Hornish, 9 Grey, 382. 
Rex vs. Wright, 1 A. & E., 434, 448. 
Stacy vs. Nelson, 12 McW., 541. 


The limitation then of section 6, contended fob sy plain- 
tiff in error,and commencing with the words “and the ag- 
gregate amount, etc.,” clearly, logically and legally refers 
to the antecedent, debts limited and to no others, viz., debts 
contracted by loan for buildings, etc. 


(d.) Another canon of interpretation is that general 
words occurring at the beginning of a sentence govern 
the whole matter contained in it, and so of words at the 
end, but not so of words in the middle of a sentence or 
section, as in the latter case, the general words may be 
limited by some relative words like such, said, or afore- 
said, to a particular thing contained in a preceding sen- 
tence. 

Dwarris on Statutory Law, 217, 218. 
King vs. Inhabitants of Gwenop, 3 Term, 135. 
Morris vs. Mellin, 6 B. & C., 446. 
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If we apply this canon we see that not only does the 
language used in the beginning of the section show that 
the words “contract debt by loan” govern the whole sec- 
tion as it stands at the beginning, and is declaratory of it, 
but more than this the copulative conjunction “and” 
shows that the limitation following thereafter and intro- 
duced in the middle of the section is not an enlargement 
of the class or kind of debt, but simply a limitation of the 
same class of debts for all time, that by previous limita- 
tion had been had for one year at a time, and the language 
used afterwards in respect to the vote, etc., shows beyond 
dispute that that debt so to be fixed by vote referred to 
the same debt and to no other that was mentioned in the 
beginning, ete. 


(e.) In determining the intent, we are further bound 
to ascertain the situation of the parties, etc., as well as the 
evils to be guarded against. Imputing now to the cou- 
vention that framed our Constitution ordinary intelligence 
only, we find they must have known these facts, to wit: 
that the State of Colorado, at that date, had not to exceed 
100,000 inhabitants, or less than one to every square 
mile, while no other State, unless it was Nevada, had 
less than five, and nearly all had from 8 to 80; Penn- 
sylvania having 77, Illinois 46, Missouri 26, Iowa 
21, and so on, while Colorado, in 1870, had but 
38-100ths, and in 1880 had but 1 86-100ths inhabit- 
ants to the square mile. They must have known, also, 
that a majority of the Counties had not one person to 100 
square miles, since nearly one-half of the inhabitants 
were found in four out of the twenty-six counties, while 
noticeably, Lake County, which then included the terri- 
tory now covered by Rio Grande, Gunnison, Chaffee, 
Pitkin, Mesa, Delta and Montrose, and including an area 
of not less than 15,000 square miles, had a population 
not to exceed 600, or one to every 25 miles; a territory 
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larger than the State of Rhode Island, Massachusetts, 
Connecticut and Delaware, one-third as large as the State 
of Pennsylvania, and nearly twice as large as the State of 
New Jersey, without roads or bridges, no public buildings 
of any kind, and with numerous canyons and mountain 
streams of great size, absolutely impassable for want of 
bridges, and all or nearly all of it a mineral region, 
awaiting and expecting at any moment the advent of the 
miners, who were liable to come and did come in a few 
years thereafter by thousands in a month, bringing no 
property but that which he carried on his back, or, if in 
luck, on his burro. That the two great industries of the 
State—mining and cattle raising—were both of such a 
nature as to attract the most reckless class from all parts 
of the world, and have always thus attracted them; that 
for the past fifteen years the cost of living, the expenses 
necessary to support the County, prosecute and punish 
criminals and pay the fees and salaries of officers, jurors 
und witnesses, had been greater in this State than in any 
other in the Union, and the necessities for such expendi- 
ture was as great as in any other place in the world ; that 
the arrest of criminals alone, and their transportation to 
and keeping in jail, was frequently enormous, and that 
such expenses were almost certain to increase ten times 
as fast as the means of paying them, and that a month, 
or at the longest, three months, would frequently trans- 
form the silence of a mountain into a thriving mining 
camp, with hundreds and thousands of men and unlim- 
ited demand for official surveillance and its consequent 
expenses. And yet, with all this, we are asked to suppose 
they intended to so limit a County’s powers to incur a 
debt necessary for its very life, to the paltry sum of $6 
upon the $1,000 of valuation, or the half of thut sum, 
with no power to meet a dollar beyond this, except by 
voting upon a proposition to raise the amount needed, 
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nobody knowing what would be needed, since no one 
could anticipate what such necessary expense would be. 

Again, we notice this convention knew the valuation 
must for many years be low, as it provided that mines 
should not be taxed for ten years, and of the 67,800,000 
acres of land in the State, only about 750,000 were culti- 
vated, and not more than one million of acres were liable 


to taxation. Even so late as 1881 forty millions were 


still unsurveyed. 


(f) Again, we are bound to find since they fixed the 
taxes at biennial sessions of the Legislature, and allowed 
no County to tax beyond the limit authorized by it, that 
exigencies must arise, as we know they did in Lake County 
in 1882, in Gunnison County in 1884, in which the pres- 
ervation of the peace, the trial and conviction of murder- 
ers, or the detention of prisoners, would exhaust every dol- 
lar of the County money or tax levy for the year, and also 
more than the amount limited as the aggregate, if this ag- 
gregate include such accounts, and the County could 
have no relief from the Legislature, for certainly one, or 
perhaps two years. And we are also bound to find that it 
did not act except upon some information which would 
justify such action in limiting all debts. The undisputed 
facts in this case, and admitted here, is that the floating 
debt of no county in the State had ever at that time been 
the subject of comment—even as being burdensome. All 
told it was not to exceed $150,000, and this amount was 
registered and being paid off from year to vear; a mere 
bagatelle, about which nobody complained. 

(g) We are bound to find that this convention in 
adopting the language and opinions of this section were 
acting, to some extent at least, as other States that have 
already adopted similar provisions—and that if different 
phraseology is used it was the intention to make some 
what different provisions. Prior to 1876 seven States had 
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adopted a similar provision in their Constitutions, to wit: 
Iowa in 1846, Oregon in 1857, Illinois in 1870, Pennsyl- 
vania in 1873, West Virginia in 1872, Wisconsin in 1874, 
Missouri in 1875. The language in Iowa is: No county 
* * shall be allowed to become indebted in any 
manner, or for any purpose, to an amount in the aggre- 
gate exceeding five per cent on the value of the taxable 
property within said county,” etc. 

Illinois says: No county shall be allowed 
to become indebted in any manner, or for any purpose, to 
an amount, including existing indebtedness, in the ag- 
gregate exceeding five per centum on the value of taxable 
property therein.” 

Pennsylvania says: The debt of any county, city, eta., 
except as herein provided, shall never exceed seven per 
centum upon the assessed value of the taxable property 
therein ; nor shall any such municipality incur any new 
debt, or increase its indebtedness to an amount exceeding 
two per centum upon such assessed value without the 
assent of the electors.” . 

Missouri says: “No county, city, * * * shall be 
allowed to become indebted in any manner, or for any 
purpose, to an amount exceeding in any year the income 
and revenue provided for such year without the assent of 
two-thirds of the voters thereof. * * * Nor in cases 
requiring such assent shall any indebtedness be allowed to 
be incurred to an amount, including existing indebted- 
ness, in the aggregate exceeding five per cent on the value 
of taxable property for County purposes; provided, that 
with such assent any County may be allowed to become 
indebted to a larger amount for the erection of a court 
house or jail.” 

In addition to this we notice the State of Michigan in 
Constitution adopted in 1850, Art. X, Sec. 8, says: 


“The Board of Supervisors of any County may borrow 
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or raise by tax one thousand dollars, for constructing or 
repairing publie buildings, highways and bridges, but no 
greater sum shall be borrowed or raised in any one year, 
unless authorized by a majority of the electors voting 
therein.” 

We note also, the recognition of the interpretation we 
contend for as shown in the Constitution of North Caro- 
lina, made in 1875 and adopted in 1876, Art. VII, Sec. 7: 


“No Gunty, city or town shall contract any debt, 
pledge its faith, or loan its credit, nor shall any tax be 
levied or collected by any of the officers of the same, 
except for the necessary expenses thereof ; unless by a vote of a 
majority of the qualified voters therein.” 

The language used in Oregon is: “No County shall 
create any debts or liabilities which shall singly or in the 
uggregate exceed five thousand dollars, except to suppress 
invasions.” West Virginia, (1872), says: “No County 
* * „* „ except in cases where bonds have been 
issued, etc., shall hereafter be allowed to become indebted 
in any manner, for any purpose, in the aggregate exceed- 
ing five per cent. on value of taxable property.” Wis- 
consin, by amendments, (1874), says: “No county * * 
shall be allowed to become indebted in any manner, for 
any purpose, to any amount exceeding five per cent. of 
taxable property therein. 

As to these provisions of these seven States, we note, 
First: There is not one where the limitation is to debts 
by “loan,” nor one where the word contract is used, but in 
all cases except that of Pennsylvania and Oregon, the pro- 
hibition is that they shall not be allowed to become in- 
debted “in any manner or for any purpose.” In Pennsyl- 
vania it is, said debts shall never exceed, etc.” In Oregon 
“no debt shall be created to exceed, etc.” 


Second: The limitation in all of them is in language of 
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all debts, however incurred, for whatever purpose incur- 
red, and in this respect varies very much from ours. 

Third: In all except Oregon, where a gross sum is fixed, 
the limitation is in no State less than five, and in Penn- 
sylvania seven per cent. on assessed values, four out of the 
seven only exeluding existing indebtedness. While the 
limitation of our Constitution, as claimed by the defea- 
dant, is three mills, or one and a half mills per year, the 
same limit being put at the annual income of the county 
in Missouri and two per cent on assessed value, and six mills 
or twelve mills as the aggregate of all, and on a vote 
taken—in other words all of the old rich states, old and 
rich at date of constitution, fixed a limitation to cover the 
same class of expenses, by the same bodies, at from four 
to twenty times as great as in this State, and unless we 
attribute the densest ignorance to the makers of our 
constitution, we must hold that they knew that many if 
not all the counties would be unable to keep within the 
limit. 

Fourth: That the language of all these States, is plain 
and unequivocal and vastly more imperative in respect to 
construction than ours. Yet as we have seen, Missouri at 
least, has held that necessary county expenses is not in- 
cluded in the limitations, and that is the only State where 
the question has been raised until now, and hence we think 
it must be held that a limit so extraordinarily low was 
never intended to include necessary expenses of a county. 

Besides this, the exact distinction we contend for, to wit: 
that. between debts incurred for things necessary to a 
county’s being and efficacy, is as we have seen, distinctly 
recognized in the Constitution of Mich., (1850), where it 
names and limits indebtedness for buildings, roads and 
bridges, and repairs thereof, precisely as we say ours in 
effect does. While North Carolina in 1875, ercepis in ex- 
press terms and identical language just what we say ours 
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must except by virtue of the language used and by virtue 
of the reason out of which it grew, viz., necessary expenses 
of a county. It is much more reasonable to suppose the 
makers of our Constitution had sense enough to see what 
other States had seen and provided for, than to suppose 
they had so little as not to know that counties in Colorado 
would havea necessity only for one-fourth or one-twentieth 
as much as counties in the older States, and that they did 
not know that the expenses in this State of a county would 
naturally be three times what it was in the older States. 

Since then, counties, county officers and the powers of 
county officers is especially recognized in the Constitu- 
tion, and the salaries and fees are by it to be fixed by legis- 
lative enactment, and since by the schedule of the consti- 
tution, all laws relating to these officers and persons were 
left in force, it follows that as to all powers formed before 
the Constitution the same was possessed afterwards, except 
by limitation, aud that limitation, like limitation on legis- 
lative powers, must be strictly construed. 


S. P. R. R. Co. vs. Orton, 32 F. R, 451 and case 
cited. 


It follows further, that as such officers must, from the 
start, administer these laws, within the limits imposed, 
the moment they reach the limit claimed for section 6, 
that moment and not before, they must begin to construe 
the section; hence all who have passed the limit and all 
who have reached it and refused to pass it, have construed 
the section. But it is an undeniable fact that no county 
ever has reached the limit and failed to pass it, while a 
majority of the counties to which the limit applied, that 
is, having a valuation exceeding one million, have passed 
it. Hence we say contemporary construction of that sec- 


tion by parties whose duty it became to construe, is all 


one way—and that brings us to the proposition, that con- 
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temporaneous construction of a written instrument, statute 
or cunstitution has by all Courts and for many years, been 
held equivalent to positive law,and of judicial interpreta- 
tion, and no Court has given stronger expression to this 
rule than has this Court. In Stuart vs. Laird, 1 Cranch., 
299, this Court gave its solemn sanction to the doctrine in 
in declaring that a contemporaneous exposition of the Con- 
stitution practised and acquiesced in for a period of years 
fixes its construction, and in McKeen vs. DeLany’s Lessee, 
5 Cranch., 22, it further held that the practical construc- 
tion given to a statute for some years, must be enforced, 
although not authorized by the laws of the land itself. 


Edward vs. Darby, 12 Wheaton, 206. 

U. S. vs. Ship Recorder, 1 Blatchf., 222-26. 
Miller vs. McQuerry, 5 McLean, 482. 

Martin vs. Hunter’s Lessee, 1 Wheaton, 351. 

Cohen vs. Virginia, 6 Wheaton, 264. 

Roper vs. Goodwin, 2 Mass.. 477. 

Cooley Const. Laws, 81. 

Chestwright vs. Stone, 14 O., 599. 


We claim contemporary construction of this section as 
we now construe it, by the counties of Boulder, Chaffee, 
Lake, Fremont and Mesa, in the issuing of bonds, begin- 
ning with Lake County, in 1880, and continuing up to 
December 1, 1885—such bonds being fur public build- 
ings and bridges. 

In every one of which, with one exception, and that 
of only $200, these counties issued bonds to the full 
amount, less a few dollars of that to which, as now 
claimed by defendants, they were limited for all purposes, 
though in every instance these counties had also debts of 
from $5,000 to $75,000 then out in warrants.—See Record 
folio 98. 
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Second—Construction by every county that reached the 
limit, by passing it. 

Third —By the counties continuing to take and never 
refusing to take warrants issued long after the limit had 
been reached, in payment of taxes. 


Fourth—By several of the counties,and by every county 
that ever voted to fund its floating debt, submitting to a 
vote the question of funding warrants vastly beyond the 
limit, and afterward funding them and giving in exchange 
the bonds of the county, and for years paying the interest 
on such bonds. 


Fifth--By never to any suit instituted on bonds set- 
ting up any claim of limitation until ten years after the 
adoption of the constitution, and by going into Court and 
making other defenses to some of these bonds, and notably 
in suits vs. Lake county in both the State Courts, and Circuit 
Court, allowing and agreeing upon judgment on warrants 
issued, when largely in excess of the limit, which judg- 
ments they are now paying. In Lake county, by issuing 
warrants tor county expenses, when the court house bonds 
alone were in excess of the limits claimed now, while at 
the same time they paid interest on the court house 


bonds. 


Sith Not only did all these county officers construe, 
but every voter in Lake, Gunnison and Chaffee, who voted 
to fund these debts also construed, since everyone knew 
that if construed as defendants now construe, every dollar 
of the $500,000 funded was invalid. 


Seventh—The Legislature at the first and every subse- 
quent session, construed it as we now do. In 5 , at the 
first session, commencing November, 1876, if passed a 
law to authorize counties to contract by loan for build- 
ings, roads and bridges, and made no provision for con- 
tracting debt for any other purpose, but passed an act 
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providing for a vote on funding the old warrant debts. 
In 1879 it passed another act for counties having debts of 
$5,000 and upwards to fund the debt, and provided that 
the whole issue should not exceed the floating debt due 
May 1, 1879, and made the County Commissioners judges 
to determine that amount. In 1881, another funding act, 
with same provisions, applying only to counties having a 
floating debt of $10,000 and upwards, was passed, and to this 
actthe emergency clause was applied, because it says “sev- 
eral counties that now have a large floating indebtedness 
would be benefited by the act.” Also, in the act of 1883, 
by which it validated the donations of several counties to 
the National Mining Exposition, although those counties 
were then beyond the limits of the Cunstitution, as claimed ; 
and, lastly, by never, at any time, up to this time, having 
ever made any provision whatever by law for submitting 
any question of the incurment af any debts by counties, 
except to erect buildings, roads and bridges, or to fund a 
floating debt, although it is clear that they recognize the 
fact that large debts, and debts beyond $10,000, were due 
from many—$10,000 being, in most cases, in excess of 
what was valid under the claim now made. 


See Rec., fols. 91 to 97. 


Eighth—The Courts, as well as all county officers, con- 
tinued from 1876 up to March, 1886, to construe it as we 
construe it—for if, as is now contended, the record of 
valuation and the amount of debt must be taken notice 
of, and all beyond an amount limited, then no Court 
ought to give judgment on what was clearly shown to be 
void paper. Yet, they did give judgment in a score of cases. 
Lastly, in construing a constitution, we are to find, if pos- 
sible, not what the makers intended in making it, but 
what the people who adopted it intended (Cooley Con. 
Law, 80), and here certainly it must be admitted that they 
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intended such construction or meaning, as, from the time 
of its adoption for ten years, the people deliberately 
adopted and acted upon. If now we take the officers 
of each county, or even the Board of County Commis- 
sioners, or the Treasurer alone, and notice that for ten 
years not one of them has ever suggested any other con- 
struction than the one we now contend for, and add to 
that that a majority of them have actually, by action, 
construed it as we do; add to that the fact that all the 
people of all the counties who have voted on bonds, 
whether funding or building bonds, have also done so, 
and we shall have not only a large portion of the people 
declaring for this construction, but a very large number 
of the representative men, and when we add to that the 
seventy-six members of the Legislature for five sessions, 
and we think it not too much to say that our construction 
has been, till recently, approved and acted upon by every- 
body in the State. 


We contend that a State Constitution, establishing the 
fundamental law of the State, must be in harmony with 
itself, and if two constructions of any part of it be pos- 
sible, that construction must be adopted, which will not 
only best harmonize with other sections, but so as to give 
compensation when compensation is due, and to make ef- 
fective every agency provided in it to make the State 
government effective, since the organization of adminis- 
trative power of counties is recognized, and is necessary 
to State government, neither any part of the Constitution 
or the statutes should be construed so as to render them 
less suifable to effectuate their ends. Neither the ma- 
chinery of elections, the collection of the taxes, or the 
prosecution of criminals, can be carried on except through 
the county officers. Hence, not only must the counties be 
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preserved, but provision made for payment of county 
officers, 


People vs. Wright, 6 Colo., 92. 
People vs. Draper, 15 N. V., 541-2. 
People vs. Frenche, 50 N. V., 291. 


In this latter case, speaking of Constitutions, the Court 
says: They are made by practical men for the practical 
administration of the government, and they are to re- 
ceive that interpretation which will give to the intent 
of the framer, as deducible from the language employed, 
and operate most benignly in the interest of the govern- 
ment, and best harmonize with and give,effect to the gen- 
eral scope and design of the instrument. 


McClusky vs. Cromwell, 11 N. Y., 601. 


By section 17, article 6, one term of the District Court 
must be held each year in eath County—the Counties 
are compelled to elect officers, and their compensation is 
to be fixed by the Legislature, and such compensation 
may not be changed by the Legislature during the term 
of office (article 14, sections 6, 7, 8,11 and 15), and these 
officers are, by the laws of the State since 1887, compelled 
to qualify and give bond, or pay penalty, and yet their 
compensation, it is said, may be rendered impossible at 
any time by unexpected, unforeseen, and unavoidable 
County expenses. Usually a public officer is entitled to 
compensation, beyond all controversy. 

Riply vs. Gifford, 11 Ia., 367. 
Baldwin vs. Kouns, 2 Southern R., 691. 


And since he is thus entitled and his compensation is 
by the Constitution to be fixed by it, this same Constitu- 
tion cannot be so construed as from one year to another 
to deprive him of such compensation, and when the Leg- 
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islature failed to provide for payment by tax, it must be 
found that it then construed the Constitution to have 


provided or left others free to provide for such payment. 

We submit further, that there is no rule of law nor 
sense, much less of morals, that calls for such a construc- 
tion as defendant claims, for aside from the maxim ita 
scripta est, there is no reason why it should apply, and as 
we think we have shown abundant reason why it should 
not, and that it is not ita scripta. Such a construction can 
only be necessary when it appears that there is some lia- 
bility to a wrong being perpetrated, if it be not insisted 
on. But here not only is the statute ample in its protec- 
tion against fraud by its requirements as to allowance, 
etc., but by far the greater amount of County expenses is 
tor fees fixed by statute, for services performed, and paid 
only after performance, and only then upon allowance and 
audit by men elected for that purpose. Not one word of 
complaint has been made against the honesty of the claim, 
allowed by the various Counties, and the most that ever 
has been urged in the score of cases brought into Court 
and on which judgment was got, to the amount of at least 
$150,000, was that half a dozen or so, involving a few dol- 
lars, were inflated or had been allowed for too large a sum. 
This too had been the law, unlimited by anything from 
1861 to 1876, and no complaint ever heard. Besides, we 
assert that it is a favorite doctrine, with the United States 
Courts, at least, to solve doubts, if any exist, whether aris- 
ing out of a contract, a statute or a Constitution, in favor 
of good faith and honesty in dealing, and this Court has 
thus expressed its leanings: ‘“ We shall never immolate 
truth, justice and the law, because a State tribunal has 
erected the altar and decreed the sacrifice.” 


Gelpecke vs. City of D., 1 Wall., 206. 


In Henderson vs. Jackson Co., 2 McCrary, 621, speaking 
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of municipal bonds, the Cour says: “The town of West- 
port or the district of which it torms a part have accom- 
plished the object of constructing a horse railroad, and are 
enjoying its benefits. They have recognized the bonds 
and given them value by faying part, and interest on the 
whole for some years. To turn round now after all this 
and say no power to issue the bonds existed, savors of in- 
justice not to be toleratel or upheld by a Court, unless 
bound to do so under tb, strict letter of the law. Any 
doubt as to the proper consMuction of the act must be solved in 
favor of good faith.” | 


Moran vs. Combf Miami Co., 2 Black, 722. 


And in 1 Gall., 133, 0 Court says, “In a doubtful case 
it is a sound rule of conduction that the words are to be 
expounded in favor of te citizen and against the Legis- 
lature.” And this is thepirit that breathes through each 
and every one of the m cases’ decidéd by the Supreme 
Court of the United Sty, relating to municipal indebt- 
edness. And this we as t to be the spirit of every Su- 
preme Court in every St of the Union, save one, and it 
has been the just boast Many, that no honest debt has 
ever been repudiated by em. 

commonwealti . Com. of Alleghany Co., 32 
Penn. St., 


15 
el. 

Again, this section 6 Bre be construed, we think, as in 
pari materia with sectio#-'., 5, 7 and 8, and in constru- 
ing one section Courts t ot only look at all those, but 
will also look at like se? in other constitutions which 

were evidently meant t ‘tn a like end. If we look at 
the other States, as we ft seen, the language is plain 
and unequivocal, and s do include all debts however 
incurred, and for whate*" rpose, and the fact that with 
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this plain language befor them. different language is 
adopted in one case compels adifferent construction, un- 
less the difference is made to lisappear by disregarding 
some of the words. It is c2ar that the construction 
sought by defendant can be reached only by dropping 
out the words “by loan,” sincethe claim is that the lim- 
itation covers all debts, the same as in Iowa. But if these 
words are dropped for one purpose they must be dropped 
for all, and the section reads, „No county shall contract 
any debts in any form, except fo the purpose of erecting 
public buildings, making or repaliring roads and bridges ;” 
and that would leave a county pgpwerless to contract any 
debt, tor ordinary expenses. 42 plaintiff in error 
sees tlie absurdity of that, and qq; es not claim it. Again, 
if these words are dropped out Fu section 6, why should 
they not be dropped out in sections 3 and 7 and 8; and if 
this be done these sections — e nonsense. Take sec- 
tion 8, it will read: “ No city P own shall contract any 
debt in any form, except by mi, s of an ordinance,’ etc. 
A reading that makes the W— a section absurd, for it 
would require an act of a oy 1 ſor every single 
item of expenditure, unless ur was money already iu 
the treasury to pay for it. | 
Again, there is clearly two lasse s of debts referred to 
directly and by implication i 1 Sal ꝗ section 6, viz., debts 
“by loan,” and debts not by loar, But in addition to 
these the Courts, both of the L State j of Colorado and other 
States, as well as this Court, . — inizes at least two other 
kinds of debts, which are not, — — ded within the limita- 
tion of section 6, or of any, omni War constitutional. pro- 
vision. The first is, debts . — g er delicto. On this 
point the Supreme Court of che St ute of Colorado, in Peo- 
ple ex rel. Seeley, 9 Colo., au spe" aking of this section (6), 
says: “It is clear that the „ ige under consideration 
deals with indebtedness thas! * ret asonably anticipated as 
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a result of voluntary action by the Legislature or County 
authorities, such indebtedness as springs from express or 
implied contracts, involving liability arising er delicto, 
is a subject that is not contemplated by the provision.” This 
doctrine is also found in City of Bloomington vs. Perdue, 
99 III., 329; Sexton vs. Chicago, 115 III., 245, and Barth 
vs. City of Des Moines, 38 Ia., 415. : 

There is also another class of debts that is also ex- 
cluded from the operation of this section, viz., judgment 
debts. Even though such judgment was obtained on 
debts, that before reduced to judgment were within the 
operation or limitation of such a section; and this doc- 
trine has been held by this Court in U.S. vs. N. O., 98 
U. S., 395, in which it said: “If limitation existed it 
should have been insisted on when the suit was pending, 
and contained in the judgments.” See, also, 


Mayor vs. Lord, 9 Wall., 409. 
U. S. vs. Board of Auditors, 28 Fed. Rep., 407. 
Town of Lyon vs. Coolidge, 89 IIl., 529. 


Indeed, if this is not the law, then is the conclusive- 
ness of a judgment as to matters that might have been 
pleaded in, for if the action on which judgment was got 
of no account whatever. Beside this, in S. C. & St. P. R. 
Co. vs. Co. of Osceola, 45 Ia., 168, and Jd. vs. Osceola Co., 
52 Ia., 26, the S. C. of Ia. held: a judgment obtained on 
warrants that were in excess of a constitutional limitation, 
even though the judgment was got by reason of the 
County authorities fraudulently omitting to interfere in 
the defense, was yet good and not within the limitation. 
There are then, beyond dispute, certain kinds of debts, or 
debts incurred in a certain manner, or evidenced in a 
certain way, that are undeniably not within the limita- 
tion of section 6, and these exceptions to the operation of 
the section are not controverted by plaintiff in error. In 
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addition to these, we contend that in this case and in 
construing this section, both the language of the section, 
the reason for it and the manifest absurdity to which any 
other construction leads, compels a construction that in 
addition to those already noticed, as exceptions to the 
limitation, all debts due by operation of law in carrying 
on the ordinary business of a County are excluded from 
such limitation. 

All these adjudications have been had upon a construc- 
tion of sections similar to ours, and the construction of 
our Court is of course upon the section under considera- 
tion, and they show that in accord with well established 
legal principles, Courts may well hold that one class or 
kind of indebtedness may be included while another kind 
is obviously to be excluded from the operation of the sec- 
tion, and that too, when the general Janguage used might 
apparently in terms cover all. If then reason, sense, logic 
and justice are to be invoked to find out what is or is not 
included, we submit that the case at bar calls for the ex- 
ercise of these, since they are needed to prevent a con- 
struction now sought to be put upon the section, which 
must result in great public inconvenience and a great 
private wrong, and to save the section itself from being 
held to provide for absurdity in action, and impossibili- 
ties in execution on the part of County officials. Can it 
be possible that a County like Lake, with a debt far in 
excess of the limitation, if it applies to all debts, or to all 
debts other than those arising ez delicto or by judgment, 
with its rate of taxation, limited by Legislative enactment 
so that it exceeds by a very small amount, if any, the or- 
dinary expenses of the County, shall be held utterly in- 
capable of contracting in any way an indebtedness, though 
it may be that by thus limiting it, it can neither provide 
for the safety of the citizen, the holding of Courts or elec- 
tions, or the keeping and maintenance of prisoners? 
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Can it be possible that the convention that made, or the 
people who adopted the Constitution intended that no 
debts for any purpose could be increased beyond the 
amount expressed in the section, without a vote of the 
people, when in the nature of the case no one could tell 
what the amount could be? Can it be true that in a case 
of emergency like that of the Leadville riot in 1880 (see 
record, fol. 70), the County being in debt to full amount 
of limitation, the authorities could not contract a debt by 
the employment of suitable agents to suppress the riot? 

And, further still, can it be true that this alleged limi- 
tation having been reached, the county officers, though 
bound by oath and official bonds to faithfully discharge 
the duties of the office, must yet, despite the fact that 
their fees and salaries were fixed by legislative action, and 
that action provided for by the Constitution, shall yet be 
held to have no valid claim upon the county for such 
services? A construction that results in such absurd re- 
quirements and oppressive bearings upon the officers, and 
such unsafe and defenseless positions on the part of the 
public, surely cannot be a proper one, and up to this date, 
with one solitary exception, every Court called to pass 
upon the question, or a similar one, has so held. The 
Supreme Court of Missouri has, in two cases, covered the 
whole ground, holding, in the first case, Books vs. Earle, 
87 Mo., 246, that a county could not contract a debt in 
excess of its current revenue without a vote of the people, 
where the purpose was to build, repair or improve the 
court-house. But that it could contract a debt in excess 
of the current revenue for the year without any vote, 
where the end for what the indebtedness was incurred 
was to pay the Sheriff of another county for the support 
and transportation of its prisoners, such keeping and 
transporting being provided for by law. And the opinion 
expressed in that case, and the reasons for it, as found in 
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Potter vs. Douglas Co., 87 Mo., 239, are so unanswerable 
that it seems to us that in the case at bar, where the lan- 
guage of section 6 is not so restricted as that in Missouri, 
the reasoning must hold good, and the result be the same. 
In that case the Court said: 

„After carefully considering the subject, I am not of 
opinion that the constitutional prohibition should be 
ruled to apply in instances like the present. For this 
conclusion, these are my reasons: I do not regard section 
twelve, supra, as applying here, because the effect of such 
construction would be destructive of the peace and good 
order of every county embraced within the provisions of 
section 6090 aforesaid, for it would be an impossibility to 
submit to a vote of the people of the county concerned, 
the question of an unascertained and unascertainable in- 
debtedness to be incurred in the future, as the exigencies 
of the case might demand. Whocould foretell how many 
criminals would be arrested in the ensuing year? If this 
could not be done, is it not glaringly obvious that no 
question as to the amount of the indebtednesss could pos- 
sibly be submitted to the people for the sanction of their 
suffrages? The maxim, les non eogit ad imposibilia, may 
appositely be invoked in the present case, a maxim equally 
invocable whether the law be statutory or organic. But 
another reason occurs why that section cannot apply in 
the case at bar. The inhibition of the Constitution, it 
will be observed, is leveled against a county becoming in- 
debted, i. e., through the ordinary channel, the action of 
the County Court, the financial agent of the county. But 
here the indebtedness was not so incurred. It was created 
entirely independent of any action of the County Court; 
created by the Sheriff of the county, pursuant to the com- 
mand of section 6090, supra. The law itself gave license 
to the incurring of such a debt; it was incurred by opera- 
tion of law, and the fact that the county would ulti- 
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mately have the debt to pay cuts no figure in this dis- 
cussion.” 


See Record, p. 93. 


Nor is this all; this Court, in the case of Fisk vs. Jeffer- 
son Police Judge, 116 U. S. 131, has recognized the under- 
lying principle of these decisions when it held that where 
the law attaches a fixed compensation to a public office, a 
person filling the office is entitled to the compensation as 
by an implied contract, which could not be impaired by 
legislation. So in case at bar, the power to fix compen- 
sation having been expressly conferred on the Legislature, 
and it having been fixed by it in accordance with the 
Constitutional power thus given, the compensation can 
by no known rules of construction be taken away from 
such office, since the law and the Constitution in all 
parts must stand together if possible, and the construction 
is clearly possible and as we have seen, imperatively re- 
quired to effectuate the end of both the Constitution and 
the laws, and County government. And such has been 
the holdings of the Supreme Court of California in the 
case of Welsh vs. Strothe, Auditor, 16 Pac. Rep. 22, where 
the Court held that the salaries of County officers fixed 
by statute was not included within the terms of a law 
which provided that the County authorities could not 
contract for or pay, in any one month, any demand 
against the treasury exceeding one-tweifth that allowed 
by law to be expended for the fiscal year. So, too, in 
Smith vs. Town of Dedham, 144 Mass. 177, it was held 
that a statute which provided that “ cities and towns may, 
by ordinary vote, incur debts for temporary loan in an- 
ticipation of the taxes,” etc., and by another section pro- 
vided that “ other debts than those mentioned in the pre- 
ceeding section shall be incurred only by a vote of two- 
thirds of the voters present and voting ata town meet- 
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ing,” could not be held to include all debts, and could not 
be held to inhibit contraction of debts necessary and con- 
venient to the exercise of the corporate powers of such 
towns. In this case the Circuit Court has agreed with us 
and with the reasoning upon which we have proceeded, 
at least so far as to hold that all debts due by operation of 
law, or for fees and salaries provided for by the General 
Assembly, are not within the limitation, and to the 
opinions in the case, as found in the record, p. 85, we re- 
spectfully call attention. But as counsel for plaintiff in 
error has undertaken to point out certain errors that they 
conceive to exist, in that we notice them briefly. The 
first is, error in assuming it had any power or jurisdiction 
to overrule the Supreme Court of the State. Here, then, 
is an instance of discoveries made after judgment had, 
since neither on argument, nor in the record in this cause, 
was there, or is there any mention of this objection, and 
in argumendo, it was specially admitted that no point was 
made upon that. True, the question of jurisdiction may 
be raised at any time, and so, doubtless, counsel thinks it 
is not only “ better late than never,” but just as well now 
as ever, to which we assent, so far as questions of law are 
concerned, and we simply refer to the decisions of the 
Court on the point suggested. 


Rowan vs. Runnels, 5 How. 134. 
Pease vs. Peck, 18 How. 595. 
' Supervisors vs. U. S., 18 Wall. 71. 


When no decision of the State Court had been had at 
the time constract was made, the Court decides in accord- 
ance with the legal rights of the parties, in accordance 
with the construction put on a statute by the officers who 
execute it. 

Douglass vs. Co. of Pike, 101 U. S., 686. 
Gudpoker vs. Dubuque, 1 Wall., 206. 
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Burgess vs. Seligman, 107 U. S., 33. 

Green Co. vs. Commissioners, 109 U. S., 104. 
Pana vs. Bowles, 107 U. S., 540. 

Carroll vs. Smith, 111 U. S., 556. 

Anderson vs. Senta Ann, 116 U. S., 759. 
Boles vs. Brimfield, 120 U. S., 759. 


But says counsel, neither pleadings nor proof show “when 
the plaintifi’s right, if he has any, accrued.” By refer- 
ence to the record it will be seen, that date of warrant 
and date of presentation of warrant for payment is shown 
in the complaint, and the latest date is May 12, 1885, the 
complaint itself states the warrants issued between June 
6, 1879, and May 15, 1885, (See Record folios 5 to 47), and 
the statement of facts admitted (folio 89) shows no ob- 
jection, as the constitutional limitation was made prior to 
July, 1885, the suit in which decision was had, was an 
original proceeding in Supreme Court of the State and 
begun October 3, 1885, (see folio 99), and the suit at bar 
was brought February 2, 1887, and further it shows that 
the replication in this case set up the fact, that no county 
before defendant, ever raised the question of limitation 
of the constitution, and defendant county did not until 
Januory 8, 1886, ever at any time make answer to any de- 
mand on such warrants setting up Constitutional limita- 
tion,” (See Record folio 101). In view of these admissions 
and pleadings, it would seem that counsel are as unmind- 
ful of facts as they are oblivious to the law, and more 
than that need not be said. Nor is the position that be- 
cause counsel cannot find authority for issuing such war- 
rants to bearer, plaintiff is not entitled to the decree of 
this Court, since, whether the authority was or was not 
given by the statute, the plaintiff in error has so construed 
it, ever since the act was passed, and never till now has 
it been questioned, and it is too late now to interpose a de- 
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fense, which we submit could never have been successfully 
urged. That this Court has jurisdiction when plaintiff is 
a citizen of another State and the instrument is payable 
to bearer is so well settled that we cite no authority, in- 
deed, that is not denied, the counsels’ contention being 
that the county authorities ought not to have issued the 
orders that way. Nor is counsel’s attack on the reasoning 
of the Court below any better taken, when they attempt 
to show error in the Court’s reasoning upon the class or 
kinds of indebtedness included,and within the limitation, 
since the State Court expressly admitted, as we have al- 
ready seen, that involuntary liability or arising ez delicto is 
a subject that is not contemplated by the provision, (Peo- 
ple vs. May, {) Colo.), and the opinion of Court below is 
happily not to be sustained or overthrown ‘on the hap 
hazard method of arguments to which counsel resort, a 
method that first assumes what is not shown by the lan- 
guage of a section, and then in support of the assumption 
refuses to look at, consider, or construe, any other section, 
and so ends in the absurdity of making one section of a 
Constitution destroy, or at least seriously impair all 
other sections. 
Nor is their criticism as to the distinction, between con- 

tractual and compulsory obligations, or their assertion | 
that “such distinction is of recent invention,” worthy of 
discussion, since, though it must certainly detract from | 
counsels’ reputation as discoverers, it must still be said, 
that such distinction is neither of recent invention nor of : 
unusual application, and still further, that in all these 
cases, where a duty is imposed by statute, for the public 
good, such as holding courts, providing for the public 
safety, holding of elections, etc., the obligations are com- 
pulsory, no matter whether it be expressed by may or 
must, and hence counsels’ attempt at discriminating be- 
tween obligations on the ground that the language used 
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does not necessarily imply compulsion, is like much of 
counsels’ argument, alike unsupported by reason or au- 
thority. 

But, says the counsel, we have the action and discussion 
of the Constitutional Convention. Admit it; yet there is 
nothing in the discussion that shows anything at variance 
with our position. It does not show the reason for using 
different language from that of other States, nor does it 
shed any light on the construction; but, even if it did, no 
Court hasa right to give such discussion much, if, indeed, it 
can legally give it any, weight, for the rule, even as to 
the statutes, is, even if the discussion shows what was con- 
templated, Courts are not bound by it “unless fit words 
for the purpose were used.” 


1 P. Schooner Enterprise, 1 Pain., 35. 
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Little reliance ought to be placed on the diccussion of a 
bill in Congress. 0 


Mitchell vs. Grant, W. M. & Co., 2 Story, 687. 
9th Opinion Atty. Gen., 438 and 58. 
Nicholson vs. U. S., Dev., 158. 

Aldridge vs. Williams, 3 How., 24. 


But, as we have already said, it is not the meaning or 
intention of the convention we must seek for, but the 
meaning and intention of the people who adopted it. 


Cooley’s Const. L., 80. 

Taylor vs. Taylor, 10 Minn., 107. 

Eakin vs. Raub, 12 Sergt. & R., 352. 

Bank of Penn. vs. Commonwealth, 19 Penn. St., 
156. 

Southwark Bank vs. Commonwealth, 26 Penn. 
St., 450. 

Lewis vs. Davis, 5 Nev., 409. 
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all those who issued and took county warrants, for every 
man that trusted the county, and took warrants when the 
county was in debt, in excess of the limit, declared by 
action the sense in which he adopted these sections. 

How they understood it from the time of its adoption, 
for at least nine years, we know, both from the acts of all 
officers who audited accounts and issued warrants, and by 
the acts of those who rendered service and accepted such 
warrants, when the county was in debt, in excess of the 
limit, and especially by the votes of a majority of the tax- 
payers, who voted to incur debts to the full amount of the 
limit for o1e purpose, while they had a large, already in- 
curred debt for other purposes, and especially by the votes 
of those who voted to fund and issue bonds for debts 
which were largely in excess of the limitation, if the limi- 
tation included such debts, and by the acts of omission, 
as well as commission, of the General Assembly, since, 
while it did authorize the tunding of such debts, it never, 
at any time, passed any act by which the question of in- 
curring a debt for ordinary purposes could be voted on or 
submitted to a vote. 


See Record, fol. 96. 


Lastly we notice counsels’ objection, that because judg- 
ment has been obtained, in a case where “many of the war- 
rants sued on” were issued for services-which the State 
could have required without compensation. Well admit it, 
what then? The State did not require it without compen- 
sation, it did pass laws by which parties were entitled to 
compensation, and even the Supreme Court of Colorado, 
People vs. May and Hall, 8 Colo., 491, has held that war- 
rants such as these are evidences of indebtedness. Besides, 
even if this was not so, there is positively nothing in the 
record to show, any objections taken by plaintiff in error 


How the people understood it we know from the acts of 


V 


— — . — A ꝑꝗ 2 


— 


at any time, to any warrant, on that ground, aud, of 
course, no exception to any ruling relating to such ob- 
jection ; this, too, is an objection that is the fruit of coun- 
sel’s afterthought; and as such is more than the 
proverbial straw, at which drowning men are always 
clutching, since here, there is not even a straw, by which 
plaintiff in error may hope to escape the payment of its 
debts. Nor is this argument backed up as it is attempted 
to be, by the decision of “ our Supreme Court” in 9 Colo., 
80—entitled to inuch consideration, since both argument 
and decision, is based upon the notion—that a stump 
speech made by a committee of the convention, issued in 
the shape of an Address, and sigzed by the committee, 
explaining some parts of the Constitution, lauding others, 
and urging its adoption, was a “State paper,” and an 
“authentic memorial of the time,” the “value of which 
consists, not only in the general light it sheds upon the 
situation, but in the mention made of the section which 
we are considering and the article in which it occurs, and 
worse still because the Court, at least, by its own admis- 
sion, did assign to the language used in the address, value 
as specific interpretation of the clauses and sections under 
discussion.” Then it says: “We do not care to assign to 
the language we have quoted any undue value as a 
specific interpretation of the clauses in controversy.” It is 
hard to see how any value could be given to the language 
of that committee, as a specific, or not specific, inter- 
pretation of the section, but it is clear that some value 
was given to it, and hence we have the anomaly of a 
Court assigning to certain general words, that neither 
give nor attempt to give any idea, as to whether one class 
or all kinds of debt were included in the limitation, a 


value though not an undue value, as a specific interpre- 


tation of this section; and that because, as the Court says, 
the address Has the scope and character of a State 
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paper issued to the people, by their chosen representatives 
in convention assembled.“ But the utter weakness of all 
this argument is, that these chosen representatives, were 
chosen to make a Constitution not to interpret it, there is 
no word even in this address that even suggests any in- 
terpretation of the Constitution on the points at issue. 
The Court clinches its conclusions as follows: “What 
we submit as unquestionable is this, it (the address) dis- 
closes clearly an intention upor the part of the framers 
of the Constitution to guard against extravagance in the 
matter of County indebtedness,” to which we say, well, 
suppose it does show such intention, since, as appears by 
the record, no extravagance in the matter of County in- 
debtedness had ever been shown or claimed, as to the 
ordinary expenses of the Counties, at the time of the mak- 
ing of that address, fully one-half the Counties had no 
debts at all, and the others having no great amount, (see 
Record fol. 86) and some four Counties alone had an in- 
debtedness of $84,050, for buildings, roads and bridges, 
which was more than one-half of the amount owing by all 
the Counties for ordinary debts, and five of them owed 
about $1,683,000, in railroad aid bonds, and since the 
Section as adopted certainly does speak of a distinct class 
of indebtedness, “by loan,” and since that kind of indebt- 
edness alone, is the only kind in which extravagance 
could have been claimed, it certainly is not to be inferred 
that they meant to limit all kinds of debts, but rather 
those only in which extravagance had been indulged, and 
in which, in the nature of things, it would be much more 
likely to be indulged thereafter, and so that this unques- 
tionable intention to limit extravagance sheds no light 
upon the question under discussion, since the intention 
was much more probable to have been directed to known 
extravagance, rather than to that which was unknown 
and unapprehended. In conclusion we say, in our opin- 
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ion, since there is no claim or pretense that these war- 
rants were not for claims against the County, audited and 
allowed by its officers for services honestly given, whose 
campensation was provided for and fixed by the Legisla- 
ture under the express guarantee uf the Constitution, and 
since the record shows that for ten years or nearly, all and 
everybody, whether officer, attorney or party earning 
the money, or tax payer voting to fund them, all and 
everybody taking such warrants and paying the taxes 
therewith, no one claiming them to be invalid, it would 
seem to be a palpable misuse of the vor populi vor Dei 
argument to apply it toa case of this kind, when even 
now but five out of forty-two of the Counties have ever 
sought to voice the sentiment of repudiation or to repudi- 
ate its votes, as plaintiff in error does, and if by this vor 
populi the counsel refers to it as expressed in the section 
under discussion, then we insist before this shall be re- 
garded as vor Dei, it is but fair to listen to the people’s voice 
when by vote, voice and act they showed their under- 
standing to be such as to provide for the payment of 
honest debts, rather than to repudiate them, not to the 
voice of the few, and the few only, who are unwilling to 
pay any debt, whatever it may be. 

We respectfully submit the judgment in this case 
should be affirmed. 
. WILLARD TELLER, 
Attorney for Defendant in Error. 


In the Supreme Court 


Of the United States. 


THE BOARD OF COUNTY CO- 
MISSIONERS OF THE county } 


OF LAKE, 
Plaintiff in Error, No. 1347. 
vs 
FRANK W. ROLLINS, | 
Defendant in Error. 


REPLY OF PLAINTIFF IN ERROR. 
J. 


It is conceded by counsel for defendant in error not 
only that the record, as printed, is correct, but that the 
statement of the facts of the case, as heretofore submitted 
by us, is sufficient for the purposes of this argument. 
The record (p. 52) recites as follows: “And this cause 
having heretofore come on to be tried by the court, upon 
an agreed statement of facts, without a jury, pursuant to a 
written stipulation thereto herein filed, and the court having 
heard the same and the arguments of counsel and taken 
the matter under advisement, and the court being now 
sufficiently advised in the premises, doth find for the said 
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plaintiff,” ete. The record (p. 54) further recites as fol- 
lows: “A jury being expressly waived by the parties to 
this cause, and thereupon the following proceedings were 
had on such trial herein, to wit: the said parties coming 
by their said attorneys respectively, produced, offered in 
evidence and submitted to said court on such trial as evi- 
dence thereon in this cause a statement, agreement and 
admission of facts in writing in %% verba,to wit: * * 
* It is hereby, for the purposes of this action, stipulated 
that the facts relating to this action are as follows,” etc. The 
bill of exceptions contained in the record (p. 54) further 
shows that the contention of the parties was for a judg- 
ment upon the law as applicable to the facts contained in 
this agreed statement. The record (pp. 54, 95, 94) shows 
that an exception Was taken to the finding of the court, 
the judgment of the court, and the order of the court 
overruling a motion to vacate such judgment. This ree- 
ord sufficiently shows that there was a stipulation én writ- 
ing waiving a jury. It declares that the cause came on 
to be tried by the court upon an agreed statement of facts, 
without a jury, pursuant to a written stipulation thereto 
herein filed, and this is sufficient. (Fleitas vs. Cockrem 
101 U.S. 301). A stipulation tn writing that a cause may 
be tried by the court is a waiver of a jury. (Bamberger 
vs. Terry 103 U.S. 40). And a stipulation in writing to 
submit a case on an agreed statement of facts is a suffi- 
cient Waiver of a jury. (Wayne County vs. Kennicott 
103 U. 8. 554). 

There is no room upon this record for the suggestion of 
counsel (Brief p. 2) that it does not sufficiently appear 
that the facts set forth in this agreed statement were “all 
the facts, or that the case was to be heard, or was heard, 
upon those facts alone.” These record entries are not 
susceptible of the construction that evidence other than 
that contained in the agreed statement was introduced on 


the trial of this cause. In United States vs. Eliason (16 
Pet. 251) this court said: “At the period of the cession 
the practice is believed to have been well settled, both in 
Virginia and Maryland, that in trials at law where special 
or agreed cases have been made, thev have been signed 
by counsel as representing their clients, and spread at 
large upon the record as a part thereof; and as constituting 
the only legitimate ground for the action of the court, and as 
furnishing the regular and proper test to be applied by an ap- 
pellate or revising tribunal to this action.“ The same view 
was taken, as to the force and effect of an agreed state- 
ment of facts, in Suydam vs. Williamson (20 How. 427) 
and Wayne County vs. Kennicott (103 U.S. 554). The 
agreed statement of facts has precisely the same effect as 
special findings of the court below, or a special verdict of 
a jury. In Wayne County vs. Kennicott (103 U.S. 554) 
the court said: “Such a statement was considered to be 
equivalent to a special verdict and ta present questions of 
law alone for the consideration of the court. It is mani- 
fest that the act of 1865 was not intended to interfere with 
this practice. The evident object of that legislation was 
to give special findings the same effect, for the purposes 
of a writ of error, as a special verdict or an agreed case. 
This record shows distinctly that the court was only re- 
quired to determine whether in law, on the agreed facts, 
the defendants were liable on their bond. It is true that 
in the judgment as entered it is stated that the court 
found the issue in favor of the plaintiffs; but that, when 
read in connection with the bill of exceptions, is no more 
than a declaration that the court found the law to be in favor 
of the plaintiff on the case as stated.” In the case before the 
court there was no finding of the facts, either general or 
special. The facts were agreed upon, and the court 
simply pronounced the judgment of law upon the facts. 
There is, therefore, no weight or point whatever in the 
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discussion of counsel relative to the effect of a general 
finding of a court upon issues of fact, made upon evidence 
presented to the court. 

The judgement can derive no support from any facts not 
admitted by the pleadings or set forth in this agreed 
statement. Unless the judgment is correct upon the 
pleadings and facts as agreed upon, then it must be re- 
versed. This is not a case where any presumptions are 
made in favor of the judgment. It makes no difference 
what questions of law were discussed, or whether there 
was any discussion in the court below. The range of 
discussion here is not limited by that entered upon in the 
court below. The entire law of the case, as it arises upon 
the pleadings and the admitted facts, is open both for re- 
newed and for fresh discussion. No party to an action is 
ever concluded as to the law applicable to admitted facts. 
If this were not true then no attorney would be allowed 
to make a better argument in an appellate court than he 
made in the court below. This would be a hard rule in 
cases submitted without argument or where argument 
was limited. But there is nothing in the record to show 
that anv argument or consideration now advanced by us 
was not advanced in the court below. We venture to 
take the position that when counsel are preparing an 
agreed statement of facts to submit to a court for final 
judgment thereon, they must see, at their peril, or the 
peril of their client, that sufficient facts are inserted 
therein, to justify, when considered in connection with 
the pleadings, a judgment in their favor, upon the law as 
it shall be finally declared to be. In such case, if the 
proper argument has not been made in the court below, 
or the proper theory of the law has not been there ad- 
raneed, such argument and such theory may be made 
and advanced in the appellate court. But we submit that 
there is enough in the record to show that the plaintiff 
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in error relied, in the court below, on the first question 
presented in our opening argument. 

It was necessary for the plaintiff below, in order to 
maintain an action on these warrants, to allege that he 
was the owner of them; and he did allege it. This alle- 
gation was denied throughout, and there is absolutely no 
proof on the subject. How can a judgment stand where 
all the evidence is before an appellate court, and there is 
no evidence, upon a vital point, to sustain the same? 
There was not only no proof to sustain the allegation of 
ownership, but there was no allegation, much less any 
proof, that plaintiff below ever became the holder of 
these warrants in such way as to enable him to maintain 
an action on them. We submitted in our opening argu- 
ment, and we again present the point with confidence in 
its correctness, that no person, other than the original 
payees, can become the holder of warrants of this char- 
acter, so as to maintain an action on them in his own 
name, without an assignment, by endorsement or other- 
wise, from such original payees. We cited a number ot 
decisions from Illinois and California, based upon legis- 
lation similar to ours, to sustain this view; and, as our 
former argument upon this point has not been answered, 
we will not resume the discussion. We also submitted 
in our opening argument that the entire cause of plaintiff 
below was fatally defective in that the record shows that 
this action was instituted after the invalidity of these 
warrants had been adjudicated by the highest judicial 
tribunal of the state, and there is no allegation or evidence 
that the plaintiff acquired any interest in such warrants 
prior to such adjudication. This court has justified itself 
in overruling the highest court of a state in its construc- 
tion of a state constitution on the ground that the right 
of a non-resident to invoke the independent judgment ot 
the federal judiciary accrued prior to the decision of the 
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stece court. This right could not exist where the instru- 
ment upon which action is brought is made payable to a 
citizen of the state who could not litigate in the federal 
court, and was not assigned tothe non-resident until after 
the decision of the state court. This being so it is logie— 
ally certain that the non-resident who seeks to attack a 
decision of the state court, must allege and show that he 
became the owner of such an instrument, by assignment 
or otherwise, from the original payee who is disabled 
from making such attack, prior to the adverse decision, 
We will not say that the very men who conducted the | 
litigation in the state courts are the real owners of the 
warrants in suit, and have, since the adverse decisions in 
the state courts, merely used the name of a non-resident 
of the state, to renew the litigation and attack these state 
decisions, for this would be to go out of the record ; but we 
do say that there is nothing in the record to show that this 
is not the case, and that it is incumbent on a litigant, thus 
asking that the state decisicns shall be overthrown, to 
show when his right accrued. (Burgess vs. Seligman 107 
U.S. 33; Bolles vs. Brimfield 120 id. 759). We therefore 
submit that, irrespective of any constitutional question, 
the judgment must be reversed, because (1) there is 
nothing to show that the plaintiff below is the owner of 
these warrants, (2) there is nothing to show that he ever 
became the owner of them by endorsement or assignment 
so as to enable him to maintain an action upon them in 
his own name, and (3) there is nothing to show that he 
acquired any interest in them prior to the decisions of the 
state court adjudicating their invalidity. 


II. 
The counsel for defendant in error contend that the 
only limitation prescribed by the constitution upon the 
contracting of indebtedness by counties is upon debts con- 


tracted by loan. We have discussed this question in our 
opening argument (pp. 12-71) and have foreseen, and, we 
think, conclusively answered, all the arguments advanced 
by counsel to maintain their position; and we do not pro- 
pose to repeat anything already sufficiently stated. The 
position of counsel assumes, and is entirely dependent for 
its correctness upon the assumption, that the clause pre- 
scribing a limitation of indebtedness for all purposes is 
subordinate to, and dependent upon, the opening clause of 
the section in which they are both contained. Upon this 
identical question the court, in People vs. May (9 Colo. 80) 
said: “Seeking the meaning of the framers of the con- 
stitution from the words they have used,and giving these 
words their plain and ordinary signification, it is a fair 
analysis of the section to say that it consists of two leading 
declarations of legislative will with exceptions to each: 
(1) That no county shall contract any debt by loan in any 
form, with the exceptions named. (2) That the aggregate 
amount of indebtedness of any county for all purposes, ex- 
clusive of debts contracted before the adoption of the con- 
stitution, shall not exceed at any time a certain rate, with 
an exception named. While these two propositions are 
associated, they are nome the less independent declarations. 
Independent for the plain reason that there are no words 
giving to either clause the character of a dependent or quali- 
fying clause. This stands confessed, when we are asked to 
supply a word giving to the latter clause the character of 
a qualifying sentence. True, we find the words ‘shall not 
at any time exceed twice the amount above herein lim- 
ited.’ But these are words of reference for the purpose of 
adupting a rate of limitation; they in no wise qualify the 
language descriptive of the thing limited. The language 
used by the framers of the constitution expresses the 
meaning we have assigned it adequately, and with such 
precision as, in our opinion, leaves no room for reasonable 
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doubt. The construction given is based on the plain terms 
of the section.“ Upon this point the court below in this 
case (Rollins vs. Lake County 54 Fed. Rep. 845) said: “TI 
have read the opinion of the supreme court on this mat- 
ter, and studied it with care. The solid tread of the argu- 
ment of the learned judge who wrote that opinion is to 
my mind irresistible. It compels conviction. Starting 
with the conceded and elementary proposition that, in de- 
termining the meaning of any instrument, whether agree- 
ment, statute or constitution, we look first to the words 
used, and seek their natural signification in the order of 
grammatical arrangement in which they are found, he’ 
shows that the sentences are separate and complete, the pro- 
positions in them independent declarations, and that there 
is no grammatical necessity of implying any word to per- 
fect either. Hence the supplying or implying of a word 
must find some other reason than the mere grammatical 
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arrangement for its justification. That which was 
their intent as shown by the grammatical arrangement of 
the language, and by their discussion, must, in a matte 
of this kind, be presumed to have been the intent of the 
people in adopting this constitution. The learned judge 
also notices other matters, such as the language of an ad- 
dress prepared by the convention, and submitted with the 
constitution to the people; but Ido not care to pursue this 
matter further, or notice the various reasons urged by 
him in support of the conclusion. It is enough to say 
that I think his reasoning wranswerable.” Every court, 
then, that has ever passed upon this constitutional pro- 
vision has held that the clause limiting indebtedness for 
all purposes is a separate and independent clause, and must 
he construed precisely the same as though it stood alone ; 
and we do not believe that any court can read and render 
the section in any other way. 

The counsel for defendant in error, recognizing (as we 
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do) the principle that in the construction of a constitution 
we must look to the history of the times and examine the 
state of things existing when it was framed and adopted, in 
order to ascertain the old law, the mischief to be remedied 
and the nature and measure of the remedy intended, 
proceed, in the exercise of a fruitful imagination, to 
manufacture history to suit their case. An examination of 
the agreed statement of facts will show that a large 
amount of trash contained therein must have been in- 
serted at the instance of counsel for defendant in error. 
We were standing upon the plain letter of the constitu- 
tion, and were quite indifferent as to what counsel should 
spread upon the record, however immaterial or erroneous 
the same might be. Counsel now contend that the history 
of the tin es when the constitution was framed and adopted 
shows that there was no existing or threatened evil con- 
nected with the subject of public indebtedness, other than 
that of contracting indebtedness by joan. The agreed 
statement of facts contains nothing upon this subject. 
In reply to this assumption the court in People vs. May 
(9 Colo. 80) said: “ We are not prepared to say that prior 
to the adoption of the constitution there had been no ex- 
travagance in the management of county affairs, or that 
there had been no improvidence in the matter of incur- 
ring county indebtedness in the nature of a floating debt. 
On the other hand, we think if the issue were submitted 
to a jury they might in all probability find the fact other- 
wise. But, if we concede the fact as claimed, the conclu- 
sion by no means follows.” We invite the careful con- 
sideration of this court to what the supreme court (pp. 
95-96) presents upon the basis of this concession ; but it 
is the existence of the alleged fact itself that we are now 
considering. We deny the assumptions and assertions of 
counsel upon this subject, and submit that there is 
enough in the record to overthrow them. The great 
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evil of loaning credit and making donations in aid of the 
construction of railroads and other similar enterprises, by 
which loans would be contracted and bends ordinarily 
issued, was absolutely prohibited and suppressed, so that 
nothing of this kind could have been in contemplation in 
prescribing a general limitation of county indebtedness 
for all purposes. In addition to this enough appears in 
the proceedings of the convention, and the address issued 


by the convention, to show that the principal purpose of 


this limitation was to prevent extravagance by counties in 
the administration of general public affairs. ‘To that 
part of the argument of counsel for defendant in error 
which repudiates these proceedings and characterizes an 
address issued by the convention itself (not a mere com- 
mittee) as a stump speech, we do not care to make any 
reply; it needs none. Counsel again undertakes to 
manufacture evidence or excite prejudice by declaring 
that not only the warrants in question, but all the war- 
rants ever Issued in Colorado, were issued in good faith, 
received in good faith and purchased in good faith by the 
persons who now attempt to enforce payment of them. 
We might meet this by alleging that a large part of the 
warrants issued in the years 1879, 1886 and 1881, by 
Lake county, were issued during a rule of extravagance 
and fraud that has no parallel in the history of this 
country, and that the present holders of such of these 
warrants as were not funded, and the holders of those 
which were funded, purchased them at about fifteen cents 
on the dollar, or two for a quarter according to the phrase 
of the time: but this would be to follow counsel outside 
of the record, and to engage in a discussion that is foreign 
to anything that can have any legitimate influence in 
arriving at a proper construction of the constitution. 

All suggestions of counsel for defendant in error to the 
effect that the constitution, as construed by us, places A 
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limitation upon the power of contracting indebtedness 
that is unreasonably restrictive, are entitled to little, if any, 
consideration. This, at best, is a mere matter of opinion, 
and we deny that, in view of all the circumstances of the 
people of this state at the time of the adoption of the con- 
stitution, the rate established was too low. The provision 
excluded existing indebtedness; and the convention, in 
fixing the rate, undoubtedly took into consideration the 
fact, as shown by the agreed statement, that many of the 
counties were already deeply indebted. It was the inten- 
tion beyond anv possible doubt to adopt the general pol- 
icy of requiring counties, and municipalities ef all kinds, 
to pay as they go, as far as practicable; and to this end an 
unlimited power to raise money by taration was recog- 
nized by the constitution. Upon this question the su- 
preme court in People vs. May (9 Colo. 80) said: “We 
are told that otherwise the construction leads to an ab- 
surdity, in this, that the rate fixed is so low that county 
Officials would be seriously embarrassed and crippled in the 
management of county affairs and unable to provide for 
the ordinary expenses of the county. It is a full answer to 
this to say that this is a limit of indebtedness and not a 
limitation of the amount that may be raised jv taxation 
to meet the necessary current expenses of the county. It is 
simply a declaration that the county, within certain 
limits, shall live within its txcome, and not that its income 
shall be more or less. The limit of indebtedness fixed 
Was a matter of judgment about which men might differ, 
and it is not for us to substitute our judgment for that of 
the convention. Having fixed a lawful margin of indebt- 
edness, the intention was that the annual county tax 
should meet the annual county expenditure. 1 
With this power to levy and collect taxes to meet the ex- 
penditure of « county during any fiscal year, we do not 
see how it can be said that a limitation on their power to 
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contract indebtedness can in any wise cripple them in the 
management of their county affairs. Some counties in 
the state have admittedly lived within the constitutional 
limitation; why have not all? Those which have lived 
within the limit, to that extent, prove its practicability. 
That it has been impracticable in any county does not 
affirmatively appear.” Since the above decision was ren- 
dered there has been an authoritative and unequivocal 
declaration upon the part of the people of the state, 
through their representatives in the legislature, that these 
rates of indebtedness are not too low, and are not to be 
changed. By an act (Session Laws 1887 p. 27 Sec. 2) ap- 
proved April 4, 1887, the legislature of the state sub- 
mitted an amendment to section six of article eleven of 
the constitution. The amendment consisted of a proviso 
added to the section providing a mode by which the 
counties could validate indebtedness contracted in ex- 
cess of the constitutional limit. No change was made in 
the rates of indebtedness that could be contracted. If there 


had been any practical inconvenience resulting from the 


constitutional limitation, as construed by the supreme 
court of the state, steps would have been taken by the 
legislature to change the same. The fact that the atten- 
tion of the legislature was called to the subject, and, after 
consideration, the original section, so far as it went, was 
left precisely as it was before, is a conclusive argument 
to show that the people of the state regard the construc- 
tion, given by the supreme court of the state, as being in 
harmony with their intention in adopting the constitution, 
and their present judgment respecting the expediency of the 
provision in question. As against this expression of pub- 
lic opinion the frantic eloquence of interested subtlety will ex- 
pend itself without effect in its effort to convince this 
court that the wheels of government are going to stop (if 
they do not actually commence à backward revolution) 
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unless its construction is art, mt. This action of the 
legislature should also be coe idered in determining 
whether there has ever been, as is claimed, any general 
understanding, or contemporary construction that is different 
from that given by the supreme court of the state in its 
several decisions, all of which were made prior to the 
submission of this amendment to the constitution. If 
there had been any understanding or construction such 
as is claimed by counsel for defendant in error, it would 
have been a very proper and natural proceeding, in sub- 
mitting an amendment, to have so framed the provision 
as to have placed the constitution in harmony therewith. 

A feeble eflort is made by counsel for defendant in 
error—an effort that is characterized by extravagant asser- 
tion rather than argument—to show that our construction 
makes the constitution “commit hari kari and disem- 
bowel itself” and that we do not give sufficient consider- 
ation to provisions in pari materia with the one in dis- 
pute. As to the first of these contentions it is sufficient 
to say that we think we have already demonstrated, upon 
authority, that county government, provided for by arti- 
cle fourteen of the constitution, must be carried on in 
subordination to the specific limitation in question. Upon 
the latter question we have also presented our views in our 
opening argument (pp. 20-24), and, with reference to this 
same question, the supreme court, in People vs. May (8 
Colo. SO) said: “It is further urged that in the other 
sections of the article there is no limit fixed to state, city 
or town indebtedness except indebtedness by loan. That 
the different sections are to be construed in pari materia. 
We do not care to construe these sections in any final 
manner in advance of cases presented under them and in 
the absence of full arguments respecting the effect of the:- 
provisions. It may be permitted us, however, to say tlan 
the correctness of the position taken is open to very got to 
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doubt, if reference be bn 
4 
stitution. By section e:. ven, article ten, taxation is lim— 


other provisions of the con— 


ited to a certain rate. By section sixteen of the same 
article, expenditure is limited to the taxes raised. Taking 
the provisions of the two sections together, the intention 
would seem to be that the annual state tax should meet 
the annual state expenditure. Construing these two sec- 
tions in connection with section three, article eleven, it 
would appear that no state indebtedness was contemplated 
except such as might be incurred under the provisions of 
section three. The difference lies in this, that a stricter 
rule is applied to the state than to the county. With re- 
gard to city or town indebtedness, it will be observed 
that section eight of the article, after providing for in- 
debtedness by loan, declares that the ‘aggregate amount of 
debt so created, together with the debt existing at the 
time of such election, shall not at any time exceed three 
| If this is not a lim- 
itation of town and city indebtedness in all forms, it is 


per cent. of the valuation aforesaid 


upon the assumption that the existing indebtedness re- 
ferred to is indebtedness by loan, a position, at best, very 
doubtful. But if it be true that there is no limitation 
of the aggregate amount of indebtedness for all purposes 
that the state may contract or that a city or town may 
contract, it would by no means follow that d plain limi- 
tation of the aggregate amount of indebtedness which a 
county could contract is to be disregarded.” Shortly 
after this decision was rendered the court had occasion, 
in People vs. Scott (9 Colo. 422) to further construe some 
of the provisions of the constitution relative to the limi- 
tation of state taxation and state indebtedness, and did so 
in harmony with the former decision, the court saying : 
Constitutions are adopted as a whole, and it is a rule of 
struction applicable to them as well as to other instru- 
ats that a clause or section which, standing by itself, 
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might seem of doubtful import, may be made plain and 
its true meaning discovered by comparison with other 
sections or clauses of the same instrument. * It 
has been repeatedly stated in the decisions of this court, 
on evidence deemed by us sufficient to justify the state- 
ment, that a principal design of the framers of the consti- 
tution, and of the people in adopting the same, was to in- 
augurate an economical state government, and, in order to 
carry out this purpose, limitations against extravagance in 
the administration of it were inserted. Now, with such 
a purpose in view. how essentially unavailing it would be 
to limit the rate of taxation as to cerfain goverumental 
purposes and to leave it without restraint or limitation. 
as to all other purposes for which revenue may be provided. 
The absurdity of such a proposition is patent on its face.” 
This language was employed with reference to a limita- 
tion of taxation for state purposes, and it was held that it 
applied to all state purposes. There being no limitation of 
taxation for county purposes, the only safeguard against 
extravagance, either upon the part of the legislature or 
local officers, was in the limitation of indebtedness. As 
the one, in order not to be essentially unavailing, must be 
for all purposes, so must the other. Upon a survey, then, 
of the entire constitution, it is too plain for serious argu- 
ment, that there was an intention to limit both taxation 
and indebtedness on the part of the state, and to limit in- 
debtedness of counties, cities and towns; and that all these 
limitations were intended to be for all purposes. 


III. 


If the clause limiting indebtedness for all purposes is 
read and construed as a separate and independent declara- 
tion, then we submit that any attempt to draw a distince- 
tion between contractual and compulsory obligations is an 
attempt to evade the constitutional provision and not to 
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construe it. We have discussed this question, also, in our 
opening argument (pp. 71-111) and, upon reading the ar- 
gument of counsel for defendant in error, find nothing 
new therein, and little that requires any reply. The 
claim that the constitution contemplates that there shall 
be a state, counties, cities, towns and school districts, with 
affairs necessitating expense in their administration, and 
that therefore a limitation upon the power to incur in- 
debtedness for all purposes could not have been intended, 
leads to extreme absurdity. It practically negatives the 
feasibility of any limitation being placed by the people of 
a state upon public indebtedness. If there is any conflict 
between provisions of the constitution establishing coun- - 
ties, creating county offices and authorizing them to be 
vompensated according to law for their services, and a 
specific limitation of indebtedness that could be ineurred 
by counties for all purposes, the limitation would be en- 
forced, for where there is an irreconcilable conflict be- 
tween two provisions of a constitution the more compre: 
hensive and specific provision will control. (Gulf ete. vs. 
Rambolt 67 Tex. 65). On the same principle where the 
bill of rights and the constitution differ, the latter is to be 
taken as the established limitation, or limited adoption 
of the general principles previously declared. (Baltimore 
vs. State 15 Mad. 376; 5 Amer. & Eng. Eney. Law 680). 
It isa general rule that where à constitution enjoins a 
duty and furnishes the means of exercising the power 
necessary to the performance thereof, no other or different 
means can be implied, either on account of convenience, 
or of being more effectual. (Field vs. People 3 III. 79). 
The general powers given to the legislature to provide for 
the administration of county affairs are clearly hampered 
and qualified by a specific provision limiting the indebt- 
edness of counties. (Book vs. Earl 87 Mo. 246). But 
there is no real conflict between this limitation clause and 
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any other provision of the constitution. The principal 
means furnished by the constitution to the legislative de- 
partment for administering state and county affairs is the 
power of taxation, and this power, as to counties, is un- 
limited. No county, without legislative authority, would 
have any power to contract indebtedness, and hence the 
limitation is, to be effective, necessarily a limitation upon 
legislative power. We illustrated in our opening argu- 
ment (pp. 88-92) the necessary and actual character of the 
legislation required and existing to enable counties to“ 
perform their functions in this state, and proved that 
practically no debt that could be incurred by a county is 
either absolutely compulsory or purely voluntary. Leg- 
islation sometimes assumes the form of command and at 
others that of permission. As a general thing the com- 
mand would be without force or effect but for its being 
supplemented by the voluntary action of the county au- 
thorities. In man cases the counties are merely author- 
ized to do things that are the most vital to the proper ad- 
ministration of public affairs. Counsel on the other side, 
in their brief (p. 44), maintain that, in all such cases, the 
word may means must. As counties can do nothing ex- 
cept that which they are required or permitted to do; as 
they exist and act only for the public good, and as the 
word may means must where the public good is involved, 
the consequence is, that all obligations incurred by a 
county are compulsory, and there is no constitutional lim- 
itation of indebtedness. This is the result of the argu- 
ment of counsel and the decision of the court below. If 
this view obtains, the provision of the constitution in 
question is practically nullified 

The counsel for defendant in error in their brief (pp. 
36-37), and the court below in its opinion, attach great 
importance to the classes of adjudications which hold that 
liability for torts (Bartle vs. City of Des Moines 38 Iowa 


414; Bloomington vs. Perdue 99 III. 329; Chicago vs. Sex- 
ton 115 Ill. 230) and liability on judgments (Railroad Co. 
vs. Osceola 45 lowa 168; Same Case 52 Towa 26; United 
States vs. New Orleans 98 C. 8. 395) are not within the 
constitutional limitation. They seek to deduce from these 
adjudications a general proposition that constitutional 
limitations purporting to be for all purposes do not limit 
‘indebtedness for all purposes, and that, therefore, it is a 
mere matter of construction as to what indebtedness is 
limited, and what is not. No such general proposition is 
fairly deducible from any one of these adjudications, and 
the real principles actually involved in them are so plain 
that any thoughtful court or attorney should not be misled 
thereby. It is held, in these cases, that indebtedness is no 
defense to liability for a tort, on the same principle that 
insolvency would be no defense to liability for murder. The 
mere liability in such case is not a debt, and when the 
liability is merged in a judgment, it has become, like any 
other judgment, an absolute obligation. And, as to judg- 
ments upon obligations issued in excess of the constitu- 
tional limitation, the indebtedness per se, created by the 
judgment, is not considered one without the constitutional 
limitation, but is merely considered as an indebtedness 
that has assumed such absolute form, and is evidenced in 
such a manner, that no question as to whether it is within 
or without the limitation can be litigated or considered. 
When the minds of men who are engaged in administer- 
ing justice, are so constructed as to lead them to conclude 
that because a man has made no defense to an action 
against him, it necessarily follows that he never had a 
defense, we may expect to see our judicial records blem- 
ished by just such judicial absurdities as the decision 
of the court below in this cause. It is contended by 
counsel that some such general principle is recognized in 
Fisk vs. Jefferson (116 U. S. 131), in Welsh vs. Strother 
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(16 Pac. Rep. 22) and in Smith vs. Town of Dedham 
(144 Mass. 177.) It requires but a casual examination of 
these cases to show that no such principle is recognized 
in any one of them. 

The counsel for defendant in error have had inserted in 
the agreed statement of facts a large amount of data from 
which to deduce the conclusion that there has been given 
a certain kind of contemporaneous construction to this 
constitutional provision, and they devote considerable 
space in their argument to an effort to make such deduc- 
tion appear reasonable and proper. In reply to this line 
of discussion the supreme court of the state, in People vs. 
May (9 Colo. 80) said: “A contemporaneous interpretation 
of this section by the first legislature after the adoption of 
the constitution is claimed. A subsequent practical con- 
struction of the section in some counties by the officers 
having to do with the law is also urged upon our notice. 
As to the first, we do not find in the statute referred to, 
the legislative interpretation contended for. As to the 
second, the practical construction by county authorities 
claimed has by no means been universal. We cannot 
confine construction to cases where the provision has been vio- 
lated. A large majority of counties, as far as we are ad- 
vised, have kept within the limit. Upon what zrounds 
are we to say that the construction in such counties has 
been the same and not the reverse of that claimed? * 
* * And here we desire to say that we are unable to 
see how county authorities, having to deal with this pro- 
vision, gave it any such construction as is contended for 
without the gravest doubts as to its validity. We think 
we keep closer to the fact to suppose that they acted with- 
out their attention being called to the provision, than to sup- 
pose that they misunderstood us plain requirements.” It is 
difficult to understand precisely upon what facts or theory 
counsel claim that there has been any contemporaneous 
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construction. We infer, however, that it is to be de- 
duced, if at all, from some or all of the considerations 
that some counties have violated the constitution; that 
some counties continue to pay warrants issued in ex- 
cess of the limitation; that Lake county allowed sev- 
eral judgments to go against it without making the 
proper defense; that, upon a vote of the people, fund- 
ing bonds were issued for an amount of indebtedness far 
beyond the limitation, and that the funding act and other 
legislation must have been had in recognition of indebt- 
edness beyond such limitation. There is nothing in the 
record upon which to predicate any contention that any 
officer, board or legislative body, ever, as a matter of fact, 
actually considered, or placed any construction upon, this 
provision of the constitution. Violation is not construc- 
tion. Disregard, either through wilfulness or ignorance, 
is not construction. A willingness to pay illegal warrants 
does not even tend to show construction. A failure 
to make defense does not tend to show that, upon a con- 
struction of the constitution, a conclusion was reached 
that no defense existed. The voting to issue funding 
bonds, nor the issuance thereof, do not amount to con- 
struction. There has been no legislation in this state 
that tends to show that this provision of the constitution 
was construed. The violation of the constitution resulted 
from a continuance of the system of contracting indebt- 
edness without limit, as it existed under the territory. 
The constitution, when first adopted, was an entirely new 
instrument to the people of the state. That officers, in 
some of the counties, should proceed for some years, in 
ignorance of some of its provisions, would be expected. 
Constitutions and statutes may be habitually violated, 
and these violations may continue for a long period of 
time before any one raises a question under them. 
These violations may be wilful, or they may be com- 
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mitted in utter ignorance of the existence of the law. 
Every man is presumed to know the law for purposes of 
being amenable thereto, but, in determining a question 
of contemporary construction, no such general presump- 
tion can be made. Practical construction is a fact that is 
susceptible of proof. (1 Story Con. Sees. 405-408.) In all 
such cases as Stuart vs. Laird (1 Cranch 299), Martin vs. 
Hunter’s Lessee (1 Wheat. 304, 351) and Cohens vs. Vir- 
N ginia (6 Wheat. 264, 418) the fact of an actual construction 
was made to appear. It does not appear in this case that, 
previous to the case of People vs. May (9 Colo. 80) any 
person had ever thought of actually construing this con- 
stitutional Jimitation as being confined to indebtedness 
by loan; and, it was not until after the decision in that 
case was rendered, that the counsel for defendant in error, 
casting about for some theory upon which to evade the 
same, and bringing to bear the “ private lucubrations of 
the closet, or the retired speculations of ingenious minds” 
(1 Story Con. Sec. 408), evolved the supposed distinction 
between compulsory and contractual obligations. There can 
be no pretense that this distinction was ever thought of 
prior to its presentation in People vs. May (9 Colo. 414), 
much less that it was ever recognized by anything that 
would pass for contemporary construction. But, even if such 
a construction had been given, it could not prevail against 
the plain terms of the instrument. (3 Amer. and Eng. 
Ency. Law 678; People vs. Scott 9 Colo. 422.) 
The counsel for defendant in error invoke many nar- 
. row and technical rules of construction which, however 
, useful they may be on some occasions, have no place in 
the construction of constitutions and no applicability to 
the language to be construed. We have given these rules 
some consideration in our opening argument. (pp. 52- 
66). When it is once established that the clause of the 
constitution in question is a separate and independent 
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clause, the discussion is at an end, for “where the words 
are plain and clear, and the sense distinct and perfect arising 
on them, there is generally no necessity to have recourse 
to other means of interpretation.” (1 Story Con. Sec. 401). 
In Gibbons vs. Ogden (9 Wheat. 188) this court, by Chief 
Justice Marshall, said: “ The framers of the constitution, 
and the people who adopted it, must be understood to 
have emploved words in their natural sense, and to have 
understood what they meant.” But, as Mr. Cooley says, 
and as we see exemplified in the present case; “The at- 
tempt is made so often by interested subtlety and ingenious 
refinement to induce the courts to force from these instru- 
ments a meaning which their framers never held, that it 
frequently becomes necessary to re-declare the fundamental 
maxim. Narrow and technical reasoning is misplaced 
when it is brought to bear upon an instrument framed by 
the people themselves, for themselves, and designed as a 
chart upon which every man, learned and unlearned, 
may be able to trace the leading principles of govern 

ment.“ (Cooley Con. Lim. 72). We will again quote the 
language to be construed: “And the aggregate amount of 
indebtedness of any county for all purposes, exclusive of debts 
contracted before the adoption of this constitution, shall not at 
any time exceed,” etc. Does this mean the aggregate amount 
of debts? It says so. Does it mean that this indebted- 
ness shall not exceed a certain amount? It saxs so. Does 
it mean that this limit includes indebtedness for all pur- 
poses? It says so. Is there anything doubtful or am- 
biguous about this language? Certainly not: a school 
boy can understand it. Can counsel by expatiating on 
the rule—ejusdem generis—and the maxim—expressio unius 
ext exclusio alterius—and other rules and maxims charac- 
terized by the extremest refinement of subtlety, change or 
even obscure the simple declaration contained in this lan- 
guage? It says nothing about how or by whom debts 


= — 


are contracted. It as plainly includes debts created by 
the legislature as it does those created by any other 
authority. As we have before seen there would be more 
reason, common sense and justice, in excepting from it 
debts created by the board of county commissioners than 
those created by legislative action. And we submit that 
the attempt to except from the operation of this constitu- ° 
tional provision ull the various classes of warrants in suit 
is a proceeding that savors of lawlessness. As against any 
such unholy attempt we iuvoke the simple declaration of 
the constitution, and the fundamental maxim applicable 
thereto. (Opening Argument pp. 109-110; 3 Amer. & 
Eng. Ency. Law 679; McAdoo vs. Benbow 63 N. C. 464; 
Hills vs. Chicago 60 III. 86; Beardstown vs. Virginia 76 
III. 34; People vs. Potter 47 N. X. 375; Hawkins vs. Car- 
roll Co. 50 Miss. 735; Chesapeake Ete. vs. Miller 19 W. 
Va. 408; Hamilton vs. County Court 15 Mo.3; Kennedy 
vs. Gies 25 Mich. 83; People vs. Fanchu 50 N. V. 288; 
Cronise vs. Cronise 54 Pa. St. 255). 

If this high tribunal shall disregard this fundamental 
maxim, and, doing as the court below did, allow its eye 
to be blinded to a clear vision of the literal mandate of the 
constitution, then “the people may well despair of ever being 
able to set any boundary to the powers of government.” But, 
even if this court shall thus nullify the constitution and 
sanction the distinction recognized by the court below, 
still the judgment below must be reversed. When the 
court below closed its eye to the mandate of the constitu- 
tion it seems to have also become oblivious to the entire 
record, and blindly proceeded to enter a judgment that 
cannot stand upon any theory of the law other than that 
the constitutional limitation is to be confined to debts by 
loan. If the provision is a limitation upon any other class 
of indebtedness then it certainly must include many of 
the warrants in suit. If there is any foundation for any 
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‘+h some debts incurred by counties are 
thers are contractual, then, as we have 
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DANIEL E. PARKS and 

II. B. JOPNSON, 

Attorneys for Plaintift in Error. 
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No. 1265 


. 194 


THE BOARD OF COUNTY COMMISSIONERS OF THE COUN- 
TY OF LAKE, PLAINTIFF IN ERROR, 


vs. 


BENJAMIN GRAHAM, DEFENDANT IN ERROR. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES, DISTRICT 
OF COLORADO, SITTING AT DENVER. 


Complaint 
Summons and proof of service 
Amendment to complaint 


Order, motion to vacate judgment, etc., denied 

Bill of exceptions 

Preecipe for transcript 

Precipe for writ of error........... i eee 
D ũ ũům . 


Clerk’s certificate.............. ... 
Assignment of errors 
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| Transcript of Record. 
Pleas. In the Circuit Court of the United States, sitting at Denver. 


Be it remembered, that heretofore and on, to wit, Aug. 13th., A. 
D. 1884, came Benjamin Graham, by Robert E. Fout, Esq., his at- 
torney, and filed in said court his complaint, and sued out of said 
court a writ of summons against the Board of County Commission- 
ers of the County of Lake. And the said complaint is in words 
and figures as follows, to wit: 


Complaint. 


In the circuit court of the United States, for the district of Col- 
orado. 


BENJAMIN GRAHAM, Plaintiff, 
v. 
BoARDñ OF CounTy COMMISSIONERS OF THE 
County oF LAKE, Defendants. 


The plaintiff complains of the defendant and alleges: 

1. That the plaintiff is a citizen and resident of the State of 
New York, and the defendant, the County of Lake, a body corpo- 
rate and politic, duly organized and existing under and by virtue 
of the laws of the State of Colorado, and a citizen of said State, 
which by the laws thereof sues and is sued by the name as above 
in this complaint above entitled, and that the-matter in dispute in 
this action exclusive of costs exceeds the sum of five hundred dol- 
lars. 

And for a first cause of action, that on the 2d day of January, 
1882, at the city of Leadville, in said county, the said defendant 

made and issued its certain bond, dated on said day and year, 
1 and at said — whereby, ſor value received, it promised 

twenty vears from date, or ten years from date, at the pleasure 
of said defendant, to pay Rollins & Young, or bearer, one thousand 
dollars, at the office of the county treasurer, in the city of Leadville 
aforesaid, or at the banking house of Jesup, Paton & Co., in the city of 
New York, at the option of the holder thereof, with interest payable 
semi-annually, at the office of said county treasurer, or at said bank- 
ing house, at the rate of eight — cent. per annum, according to divers 
coupons thereto attached, which bond, in order to distinguish it 
from others of like character, was marked No. 108, series A, that 
thereto attached was, among others, a certain coupon, made by said 
county,on the day and at the aforementioned place, whereby it 
promised to pay to the bearer thereof forty dollars, at the office of 
said county treasurer, or at the said banking house, on the first day 
of July, 1883, for the interest then and there to be due on said 
bond, which coupon is in the words and figures following, to wit: 


$40. $40. 
“The County of Lake, in the State of Colorado, will pay the 
“bearer forty dollars, at the office of the County Treasurer, in the 


‘ 4 . 5 
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“City of Leadville, or at the banking house of Jesup, Paton & Co., 
“in the City of New York, on the first day of July, 1883, being six 
“month’s interest on funding bond No. 108, Series A. 

„R. H. STANLEY, County Treasurer. 


That before said coupon, by its terms became due and payable, 
the same came to and for value became the property of this plain- 
tiff, who thereupon became and ever since has been, and still is its 
true and lawful owner and holder thereof; that when said coupon by 
its terms became due and payable, the same was duly presented to the 

banking house of Jesup, Paton & Co., in the City of New York, 
2 one of the places of payment therein mentioned, and payment 

demanded but refused because said defendant had not, nor did 
it ever have funds at said place; that the said plaintiff has frequent- 
ly thereafter, and in a friendly manner, applied to said defendant, 
at the banking house aforesaid, to pay said coupon, but it has refused 
so to do, notwithstanding it is justly thereon indebted to the plain- 
tiff in the sum of forty dollars with interest thereon from the first 
day of July, 1883. 

Note by Clerk: Here follows in original complaint, one hundred 
and ninety-seven causes of action, which are in all respects copies 
of the first cause of action, save as to the number and series of the 
bond to which the respective coupons, as set out in the several 

causes of action were attached, date due, and amount of cou- 


3 pon, as set forth in the following schedule: 
Signed, WILLIAM A. WILLARD, Clerk. 
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BOARD OF COUNTY COMR’S OF LAKE CO. vs. BENJ. GRAHAM. 3 
& Co No. Series; Date Due Amt |, No, Series. Date Due. ] Amt, 
*9 — — — — — — 
ng six 109 4 July 1, 1883 $40 108 | A January 1, 1884. $40 
110 A July 1, 1883. 40 109 A January 1, 1884. 40 
111 A July 1, 1883. 40 110 A January 1, 1884 40 
rer. 112 A july 1, 1883. 40 111 A January 1, 1884 40 
113 A July 1, 1883....... 40 112 A January 1, 1884 40 
yable, 114 A July 1, 1883....... 40 113 A January 1, 1884 40 
plain- 115 4A July 1, 1883. 40 114 A January 1, 1884 40 
il is its 116 A July 1, 1883. 40 115 A January 1, 1884 40 
by { 117 A July 1, 1883....... 40 116 A january 1, 1884 40 
pon y 118 A July I, 1883. 40 117 | A January I, 1884 40 
ta the 119 4A July 1, 1883. 40 118 4 January 1, 1884 40 
Vork 120 A July 1, 1883. 40 119 | A January 1, 1884 40 
‘ 121 A July 1, 1883.. | 40 120 | A January 1, 1884 40 
yment 122 A July 1, 1883....... | 40 121 | A January 1, 1884.. 40 
or did 123 A July I, 1883. 40 | 122 A January I, 1884. * 40 
quent- 124 4A July 1, 1883. | go 123 | 4 January 1, 1884.. 40 
dant 125 A July 1, 1883. | 40 | 124 A January 1, 1884 40 
ndant, 126 A july 1, 1883. | 40 125 A january 1, 1884 40 
efused 127 A July 1, 1883. | 40 126 | A January 1, 1884 40 
plain- 128 A July I, 1883 000 40 127 | A january 1, 1884 40 
first 129 4 July 1, 1883. 40 | 128 | A January 1, 1884 40 
e Urs 130 4 July 1, 1883. 40 129 A January 1, 1884 40 
131 A July 1, 1883. 40 130 4 January 1, 1884 40 
ndred 132 4 July 1, 1883. 49 | 131 4 January 1, 1884 40 
bodies 133 4 July 1, 1883. 40 132 | A January 1, 1884 40 
p 134 4 July 1, 1883. 40 133 4 january 1, 1884 40 
f the 457 | B July 1, 1883. 20 134 A January 1, 1884 40 
veral 524 C July 1, 1883. 1 135 | A January 1, 1884 40 
cou- 525 July 1, 1883. 4 1365 <A January 1, 1884 40 
526 C July 1, 1883. 4 137 | A January 1, 1884 40 
4 138 A January 1, 1884. 40 45 | A January 1. 1884 40 
ork. 139 | A January 1, 1884. 40 46 | A January 1, 1884. 40 
140 A January 1, 1884 .. 40 47. A January 1, 188. 40 
141 A January 1, 1884. 40 48. A January 1, 1884 _ 40 
142 4A January 1, 1884. 40 | 49 4 january 1, 1884 40 
143 A January 1, 1884. 40 50 A January 1, 1884 40 
f 144 A January 1, 1884. . -| 40 51 A January 1, 1884 | 40 
145 A January 1, 1884. 40 52 A January 1, 1884 | 40 
; 146 A January 1, 1884. 40 53 | A January 1, 1884 40 
ey 147 A January 1, 1884 | 40 54 | A January 1, 1884. 40 
148 A January 1, 1884 | 40 55 | A January 1, 1884 40 
. 149 A January 1, 1884 40 585 A january 1, 1886. 40 
150 A January 1, 1884 40 57 A january 1, 1884. 40 
151 A January 1, 1884... | 40 58 | A january 1, 1884 | 40 
152 A January 1, 1884... 40 456 ᷣ B january 1, 1884 20 
153 | A January 1, 1884. 40 457 | B January 1, 1884. 20 
154 A January 1, 1884... 40 458 | B January 1, 1884 20 
155 | A January 1, 1884. 40 524 © January 1, 1884 4 
156 | A January 1, 1884. 40 525 | © January 1,1 4 
157 | A January 1, 1884. 40 526 | © January 1, 1884 4 
158 | A January 1, 1884. 40 527 | © January 1, 1884 4 
159 A January 1, 1884... 40 528 ; < January 1, 1884 | 4 
160 | A January 1, 1884... | 40 529 © January 1. 1884 | 4 
| 161 | A January 1, 1884... | 4o 38 A July 1, 188. 40 
I. 38 A January 1, 1884 40 39 | A July 1, 1884. 40 
39 | A January 1, 1884 40 4% | A July 1, 1884. 40 
| 40 A January 1, 1884 40 41 | A July 1, 1884. | 40 
41 | A January 1, 1884 40 42 A July 1, 1884. | 40 
42 A (January 1, 1884 40 43 A July „ „ | 40 
| 43 | A (January 1, 1884 40 4 A July 1. 1884. 40 
44 A January 1. 1884 40 45 | A July 1, 1884....... | 40 
46 4 July 1, 188 40 127 A July 1, 1884...... | 40 
47 A July I, 1884 Kebeee 40 128 A July I, 1884 6 40 
48 | A July 1, 1884....... | 40 129 4 July BS, 0% „ | 40 
49 A July 1, 1884. 40 130 4 July 1. 1884. 40 
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No. [Series. Date Due. Amt. | No. | Series. Date Due. Amt. 
| | 
50 A july 1, 1884. 0 131 A July 1, 1884. 40 
51 A july 1, 1884. 40 132 A July 1, 1884. 40 
52 A July 1, 1884. 40 133 A July 1, 1884. 40 
53 A July 1, 1884. 40 134 A July 1, 884. 40 
54 A july 1, 18844. | 40 135 A July 1, 1884....... 40 
55 A July 1, 1889. | 40 136 A July 1, 1884....... 40 
56 A july 1, 1884....... 40 137 A July 1, 1884. 40 
57 A July 1, 1884. 40 138 4A July 1, 1884. 40 
58 A July 1, 188 40 139 A Jjuly 1, 1884. 40 
108 A July 1, 18844. _ 40 140 A July 1, 1884....... 40 
109 A july 1, 1884. 40 141 A July 1, 1884 
110 A July 1, 1884. 40 142 A July 1, 1884. 40 
111 A July 1, 1884. 40 || 143 A July 1, 1884....... 40 
112 A July 1, 1884. | 40 144 A July 1, 1884....... 40 
113 A July 1, 1884....... 40 145 A July 1, 1884....... 40 
114 A july 1, 1884. 40 146 A July 1, 1884. 40 
115 A july 1, 1884. 40 147 A July 1, 1884. 
116 A july 1, 1884. 40 148 A Jjuly 1, 1884. 40 
117 A july 1, 1884. | 40 149 A July 1, 1884....... 40 
118 A july 1, 1884....... 40 150 A July 1, 1884. 40 
119 A July 1, 1884. 40 151 A July 1, 1884. 40 
120 A july 1, 1884. 40 152 A July 1, 1884. 40 
121 A july 1, 1884. 40 153 A July 1, 1884. 40 
122 A july 1, 1884. 40 154 A July 1, 1884. 
123 A july 1, 1884. 40 155 A July 1, 1884. 40 
124 A July 1, 1884. 40 156 A July 1, 1884. 40 
125 A July 1, 1884. 40 157 A (July 1, 1884. 40 
126 A July 1, 1884. 40 158 A July 1, 1884. 40 
159 A July 1, 1884. 40 524 C July :, 1884. 4 
160 A July 1, 1884. 40 425 C July 1. 1884 4 
161 A July 1, 1884. 40 526 C July 1, 1884. 4 
456 B July 1, 1884. 20 527 C July 1, 1884....... 4 
457 B july 1, 1884. 20 528 C July 1, 1884....... 4 
458 B July 1, 1884....... 20 || 529 | C July 1, 1884. 4 


Wherefore, the plaintiff demands judgment against the defend- 
ant for the several sums so due and unpaid as above stated, which 
in the aggregate amounts to the sum of seven thousand two hun- 
dred and eighty (7,280) dollars, with interest on the sum of one 
thousand one hundred and twelve (1,112) dollars from the Ist July, 
1883, on the sum of three thousand and eighty-four (3,084) dollars 
from the first of January, 1884, and on the sum of three thousand 
and eighty-four (3,084) dollars from the first of July, 1884, and the 
costs of this action. 

Signed, ROBT. E. FOOT, Attorney for the plaintiff. 


Endorsement: 

No. 1591. United States circuit court. Benjamin Graham 
against the Board of County Commissioners of Lake county. 
Complaint, filed Aug. 13, 1884. Edward F. Bishop, Clerk, Robert 
E. Foot, Attorney for plaintiff. 


And said summons is in the following words and figures, to wit: 


— 
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Summons. 


— the circuit court of the United States, for the district of Col - 
orado. 


UnitTep States OF AMERICA, | 
District of Colorado. j 


BENJAMIN GRAHAM } 

v. 

BoaRD OF County COMMISSIONERS OF THE 
County Or LAKE. 


Complaint filed in the clerk’s office, this 13th day of August, A. 
D. 1884. 

The President of the United States of America, to the 
8 Board of County Commissioners of the county of Lake, 
greeting: 

You are hereby notified that an action has been brought in said 
court, by Benjamin Graham. plaintiff, against you as defendant, to 
recover the sum of $7,280 due from you, the said defendant, to the 
said plaintiff on 198 coupons, being for interest on certain bonds 
— by defendant January 2d, 1883, payable to Rollins & Young 
or bearer, and bearing interest of 8 per cent. per annum, as shown 
by the coupons attached to said bonds, as more fully set out and 
described in the complaint, filed herein and to which reference is here 
made. Together with interest on said sum as follows, to wit: On 
$1,112 thereof from July Ist, 1883; on $3,084 tliereof from January 
Ist, 1884; and on $3,084 thereof from Jülx Ist, 1884, and for the 
costs of this suit. 

You are hereby required to appear and demur or answer to the 
complaint filed in said action, in said court, within ten days, (ex- 
clusive of the day of service) after this summons shall be served on 
you, if such service shall be made in the county.of Arapahoe; 
otherwise within forty days from the day of service; and if you fail 
so to do, the said plaintiff will take judgment against vou by de- 
fault, according to the prayer of said complaint, for said sum of 
$7,280, interest as aforesaid and costs. 

Witness, the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, and the seal of the said circuit 
court, at the city of Denver, in said district, this 13th day of August, 
A. D. 1884, and of the independence of the United States the 109th 


year. 
Signed, EDWARD F. BISHOP, Clerk, 
By° Deputy Clerk. 
Proof of Service. 


Unitep STATES OF AMERICA, \ 7 
District of Colorado, 


9 [SEAL] 


DENVER, August 16, A. D. 1884. 
I hereby certify that I received the within writ on the 13th day 
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of August, A. D. 1884, and that I have personally served the same 
upon said defendant, the Board of County Commissioners of the 
county of Luke, by delivering to Frank M. Reardon, clerk of said 
the Board of County Commissioners of the county of Lake, and the 
clerk and recorder of Lake county, state of Colorado, personally a 
true copy of the within writ, at Leadville, county of Lake, on the 
15th day of August, A. D. 1884. 
(Signed) WALTER A. SMITH, Marshal. 
By JOHN W. BELCHER, Deputy Marshal. 


Endorsement: 

No. 1591. Circuit court of the United States for the district of 
Colorado. Benjamin Graham, plaintiff, vs. The Board of County 
Commissioners of the County of Lake, defendant. Summons, filed 
this 16th day of August, A. D. 1884. Edward F. Bishop, Clerk. 
By F. W. Tupper, Deputy Clerk. Robert E. Foot, of Denver, attor- 
ney for plaintiff. ä 


And afterwards, and on, to wit, the 5th day of May, A. D. 1885, 
came again the said plaintiff, by his attorney aforesaid, and filed in 
said court and in said cause his amendment to the complaint here- 
tofore filed herein. And the said amendment to complaint is in 
words and figures as follows, to wit: 


Amendment to Complaint. 
10 U. S. Cireuit Court, District of Colorado. 


BENJAMIN GRAHAM 
v. 8 
THe Boa RD or County Couulssiox ERS Amendment to Complaint. 
oF LAKE Country. 


The plaintiff, by way of amendment to the complaint filed in 
this cause, alleges: 

That the bonds and coupons attached thereto, set out in said com- 
plaint in the several causes of action therein, were duly issued by 
said defendant under and by virtue of an act of the general assem- 
bly of the state of Colorado, entitled “An act to enable the several 
counties of the state to fund their floating indebtedness,” approved 
February 21, 1881, which said act granted and gave the authority 
under which the defendant issued the said bonds and coupons, and 
that the same were a part of a series of bonds and coupons issued 
by the defendant to fund its floating indebtedness in accordance 
with the requirements of said act. 


(Signed) ROBERT E. FOOT. 


Endorsement: 

No. 1591. U.S. Circuit Court. Benjamin Graham vs. The Board 
of County Commissioners of Lake County. Amendment to com- 
plaint. Robert E. Foot, Att’y for Plff. Filed May 5, 1885. Ed- 
ward F. Bishop, clerk. 


And afterwards, and on, to wit, the 9th day of May, A. D. 1885; 
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came the said defendant, by Johnson & Parks, its attorneys, and 
filed in said court and in said cause its answer to the complaint 

heretofore filed herein, and the said answer is in words and 
1] figures as follows, to wit: 


Amended Answer to Complaint. 


UnitEp STATES OF AMERICA, | * 
District of Colorado, j 


In the Circuit Court of the United States, held at Denver, within 
and for said district. 


BENJAMIN GRAHAM, Plaintiff, 
U. A 
newer. 
THE Boarp oF County COMMISSIONERS | 
OF THE County OF LAKE, Defendant. 


I. 


The above named defendant answers the complaint of plaintiff 
herein, and for a first defense thereto alleges, that it did not under- 
take or promise in the manner or form as the said plaintiff has in 
his said complaint complained, and of this the said defendant puts 


itself upon the country by 
DAN'L E. PARKS, 
County Attorney, 
H. B. JOHNSON, 
Def is Attys. 
II. 


And for a separate and second defense to this action, the defend- 
ant further answering further alleges that none and not one 
of the supposed bonds, or coupon or coupons, alleged to be or have 

been thereto attached, or any or either of them, in the 
12 several counts and causes of action of the said complaint 

mentioned, was or were ever made, executed, issued or deliv- 
ered by the said defendant, or the said Board of County Commis- 
sioners, by lawful power or authority under or in pursuance of an 
act of the Legislature of the State of Colorado, entitled “An Act to 
enable the several Counties of the State to fund their floating in- 
debtedness,” approved February 21, A. D. 1881, or law of said 
State of Colorado, or for any of the purposes allowed by law, by 
reason of which the defendant is not obligated thereby, and said 
bond or bonds, and each of them, are absolutely void and of no 
force or effect whatever as against the defendant; of all which 
the plaintiff had in due time due notice, and said plaintiff is not 
now, and never was, a bona fide purchaser or holder of any of said 
bonds or coupons for value, without notice of the premises alleged 
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herein, by reason whereof the said plaintiff ought not to have and 
maintain this action against the said defendant. 
(Signed), DAN’L E. PARKS, 
County Attorney, 
H. B. JOHNSON, 
Attys. for Deft. 


And defendant denies that said bonds, or coupons attached 
thereto, set out in said complaint in the several causes of action 
therein, or any or either of them, Were duly or otherwise issued by 
defendant and under or by virtue of an act of the General Assem- 
bly of the State of Colorado, eatitled “An Act to enable the several 
Counties of the State to fund their floating indebtedness,” ap- 
proved February 21, A. D. 1881; and defendant denies that said act 
or any other act of said General Assembly granted or gave the au- 
thority under which the defendant lawfully issued the said alleged 
bond or bonds, or coupons, or any or either of them, or any part 
thereof. (Signed), D. E. PARKS, 

County Attorney, 
H. B. JOHNSON, 
13 . 8 Def is. Attys. 
III. 


And for a third and separate defense to this action the defendant 
further answering further alleges, that none of the said  sup- 

sed bond or bonds, or the alleged coupon or coupons thereto at- 
tached, alleged and set forth in the several counts and causes of ac- 
tion of the said plaintiff’s complaint were, at any time, ever deliv- 
ered to the plaintiff, nor did they, or any or either of them, or any 
part of them, ever, at any time, become the property of the plain- 
tiff, nor is the said plaintiff now, nor was he ever at any time the 
lawful possessor thereof, nor are the said bonds or .coupons, or any 
or either of them now, nor were they ever at any time heretofore 
the property of the plaintiff, nor is the plaintiff, nor was he ever, at 
any time, the owner of any or either of said bond or bonds, or the 
coupon or coupons thereto attatched, or any part thereof, men- 
tioned and described in said complaint, and that none of said bonds 
or coupons were ever assigned or transferred to him, the said plain- 
tiff, by the payee thereof, by reason whereof the said plaintiff is not 
the real party in interest in this action. 

And defendant further alleges, that it is not now, and was not 
when this action was brought, indebted to the plaintiff.in any sum 
or sums of money whatever on account of the said supposed bond 
or bonds, or the supposed coupon or coupons aforesaid, or any of 
them, or any part thereof, either for principal, interest or otherwise. 
And of this the defendant is ready to make due proof. 

Wherefore, it prays judgment that it go hence hereof without 
day and recover its costs of this action by 

(Signed), DAN’L E. PARKS, 
County Attorney, 
H. B. JOHNSON, 
14 Deft’s. Attys. 


. 
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IV. 


And for a fourth and separate defense to this action the defendant 
further answering further alleges, that each and every of the said 
bonds, and the said supposed coupons, alleged to be or to have been 
thereto attached, mentioned and set ferth in the several counts and 
causes of action of the said complaint, was made and issued and the 
debt and obligation thereof contracted by said defendant in direct 
violation and contravention of Section six (6), Article eleven (11), of 
the Constitution of the State of Colorado, in such case made and pro- 
vided, and at a time when a limitation of the aggregate amount of 
debt or indebtedness which could be contracted or incurred by the 
defendant for all purposes, as prescribed by said constitutional provis- 
ion, had been reached and exceeded by defendant, by reason of all 
which the said bonds and coupons, and each and every of them, are 
absolutely void and of no obligatory force or effect upon the de- 
fendant, of all which plaintiff had at all times due notice; and 
said plaintiff is not a bona fide purchaser or holder, for value, of any 
of said bonds or coupons without notice of the premises herein 


alleged. (Signed), DAN’L E. PARKS, 
County Attorney, 
H. B. JOHNSON, 
15 Deft’s Attys. 
Un1TEpD STATES OF — 
District of Colorado, * 
STATE OF COLORADO, es 
Lake County, 


Daniel E. Parks, being duly sworn, says he is the County Attorney 
of the County of Lake, the defendant in the foregoing and annexed 
answer, and duly authorized to make defense to this action. 

That said defendant is a governmental corporation and body 


politic of said State, organized and existing under and by virtue of 


the laws of said State. Deponent further says that he has read the 

within and fcregoing answer, and knows the contents thereof, and 

that the same is true to the best knowledge and belief of affiant. 
(Signed), DANIEL E. PARKS. 


Subscribed and sworn to before me, this 2d day of May, A. D. 1885. 
(Signed), J. H. PLAYTER, Clerk District and Lake County. 
[seau.] By THO. W. LEONARD, Deputy Clerk. 


No. 1591. United States Circuit Court, District of Colorado. Ben- 
jamin Graham, Plaintiff, against the Board of County Commission- 
ers of the County of Lake, defendant. Amended answer filed May 

9th, 1885. Edward F. Bishop, Clerk. Johnson & Parks, De- 
16 fendant’s Attorneys. 


And afterwards, and on, to wit: the 9th day of June, A. D. 1885, 
came again the said plaintiff by his attorney aforesaid, and filed in 
said Court, and in said cause his replication to the amended an- 
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swer heretofore filed herein. And the said replication is in words 
and figures as follows, to wit: 


Replication. 


Unitep Srates Crrcuit Court, | 
District of Colorado. 


BENJAMIN GRAHAM, 
v. i 
ication. 
THE BoARDñ or County COMMISSIONERS Replica 
oF LAKE CouNnNTY. 


The plaintiff replies to the fourth defense of the amended answer 
of the defendant herein and alleges: 

That the bonds and coupons attached thereto set out in the com- 
plaint herein, were made and issued and the debt and obligation 
thereof contracted in conformity with the provisions of section six, 
article eleven (11) of the constitution of the State of Colorado, and 
that the limitation of the aggregate amount of debt or indebtedness 
which could be contracted and incurred by said defendant under 
said constitutional provision was not reached and exceeded by said 
defendant in the issue of said bonds and coupons, and said bonds 

and coupons are valid and, of full force and effect under said 
17 constitutional provision and irrespective of the same. 
(Signed), ROBT. E. FOOT, Attorney for Plaintiff. 


STATE OF CoLoRADO, | 2 
County of Arapahoe, { 


Robert E. Foot, being duly sworn, says he is attorney for the 
plaintiff herein, that he has read the foregoing replication, und that 


the same is true of his own knowledge. 
(Signed), ROBERT E. FOOT. 


Subscribed and sworn to before me, this 9th day of June, 1885. 


Endorsement: 
No. 1591. United States Circuit Court. Benjamin Graham vs. 


The Board of County Commissioners of Lake County. Replication. 
Robert E. Foot, Attorney for Plaintiff. Filed June 9th, 1885. Ed- 


ward F. Bishop, Clerk. 


And afterwards, and on, to wit: the 8th day of May, A. D. 1888, 
the same being one of the regular judicial days of the May term, A. 
D. 1888, of said Court, present the Honorable David J. Brewer, Circuit 
Judge, the following further proceeding was had and entered of 
record, in said Court, and in said cause, to wit: 
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Order, Finding and Judgment. 
BENJAMIN GRAHAM, 
v. 
THE Boarp or County CoMMISSIONERS Money Demand. 
OF THE CounTy OF LAKE, 


18 At this day comes the said plaintiff, by R. E. Foot, Esq., and 
the said defendant, by D. E. Parks, Esq., its attorney, also 
comes. 

And this cause having heretofore come on to be heard, tried by 
the Court, upon an agreed statement of facts, without a jury, pur- 
suant toa written stipulation thereto herein filed, and the Court 
having heard the same, together with the arguments of counsel and 
taken the matter under advisement, and the Court, being now suf- 
ficiently advised in the premises doth find for the said plaintiff and 
assess his damages at seven thousand seven hundred and eighty- 
seven dollars and eighty-five cents ($7,787.85). 

To which finding by the Court, the said defendant by its said at- 
torney excepts. 

Wherefore it is considered by the Court, that judgment be entered 
herein, in favor of the said plaintiff and against the said defendant, 
for the said sum of seven thousand seven hundred and eighty-seven 
dollars and eighty-five cents ($7,787.85), and the said plaintiff’s costs 
to be taxed. To the entry of said judgment the said defendant in 
due form and manner duly excepted. 


And thereupon, and on the same day, to wit: the 8th day of May, 
A. D. 1888, judgment was duly entered against the said defendant 
in judgment book of said Court, in pursuance of the statutes and 
rules of Court. And the said judgment is in words and figures as 
folows, to wit: 

Judgment. 
BENJAMIN GRAHAM, | 
| Moncy Demand. 


v. 
THE Boa RD or County COMMISSIONERS 
OF THE Co N TY OF LAKE. 


19 On this 8th day of May, A. D. 1888, the same being one of 

the regular judicial days of the May term of A. D. 1888, of 
said Court, there being present the Honorable David J. Brewer, Cir- 
cuit Judge: 

It is considered by the Court that the said plaintiff do have and 
recover of and from the said defendant seven thousand seven hun- 
dred and eighty-seven dollars and eighty five cents ($7,787.85), his 
damages by occasion of the premises in its complaint mentioned, in 
form aforesaid assessed and his costs by him in this behalf laid out 
and expended, to be taxed. 


And afterwards, and on to wit: the 30th day of June, A. D. 1888, 
the same being one of the regular judicial days of the May term, A. 
D. 1888, of said Court, present the Honorable David J. Brewer, Cir- 
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cuit Judge, the following further proceeding was had and entered 
of record in said Court and in said cause, to wit: 


Order. 
Motion to vacate judgment and grant new trial denied. 
BENJAMIN GRAHAM 
v 


er - Money Demand. 
THe BOARD or County COMMISSIONERS | Y 


OF THE County OF LAKE. 


At this day, comes the said plaintiff by Willard Teller, Esq., his 
attorney, and the said defendant, by D. E. Parks, Esq., its attorney, 
also comes. 

And the motion of the said defendant to vacate the judgment 
lately had herein, and for a new trial of the issues herein, having 

heretofore come on to be heard and having been submitted 
20 to the Court and by the Court taken under advisement, and 

the Court being now sufficiently advised in the premises, it 
is ordered by the Court for good and sufficient reasons to the Court 
appearing, that the said motion be denied. 

And thereupon the said defendant excepts to the said order and 
ruling of the Court. 


And afterwards, and on to wit: the 5th day of July, A. D. 1888, 
came again the said defendant, by its attorney aforesaid, and filed 
in said Court and in said cause its bill of exceptions reserved by it 
upon the trial of this case. And the said bill of exceptions is in 
words and figures as follows, to wit: | 


21 Bill of Exceptions. 


UxrrED States or AMERICA, } 
District of Colorado, f 


In the Circuit Court of the United States of the Eighth Judi- 
cial Circuit of the United States, held at Denver, Colorado, within 
and for said District. 


BENJAMIN GRAHAM, Plaintiff, 
v. 
Tue Boa RD or County CcMMISSIONERS OF THE No. 1591. 
County oF Lake, CoLlORA DO, Defendant. 


Bill of Exceptions. 


Be it remembered, that in the term of November, in the year of 
our Lord one thousand eight hundred and eighty-four, and on, to 
wit, the 13th day of August, A. D. 1884, came Benjamin Graham, 

laintiff, by Robert E. Foot, Esq., his attorney, into the said Circuit 
urt, before the Judges thereof, and impleaded the Board of 
County Commissioners of the County of Lake, Colorado, in a cer- 
tain plea and complaint in debt upon promises, on which the said 
Benjamin Graham complained and declared against the said Board 


_ 


— —— ſ — 
—— — 
e —ů———— —ñ — — 


eee ——— —— — tr, — 


BOARD OF COUNTY COMR’S OF LAKE co. vs. BENJ. GRAHAM. 13 


of County Commissioners of the County of Lake, as alleged and 
set forth in the said plaintiff’s — made, filed and of record 
in this cause fully appears, to which complaint and declaration 

the said Board of County Commissioners of the County of 
22 Lake, defendant, did, on, to wit, the 9th day of May, A. D. 

1885, appear in said cause and Court, by its attorney, Daniel 
E. Parks, Esq., and make and file answer to the allegations of the 
said complaint, as alleged and set forth in the said defendant’s an- 
swer made, filed and of record in this cause; to which answer, on 
the 9th day of June, A. b. 1885, the said Benjamin Graham, plain- 
tiff, did, by his said attorneys, further appear in said cause and 
Court and make and tile in said cause his replication thereto, as 
alleged and set forth in the said plaintiff’s replication made, filed 
and of record in this cause fully appears. 

And thereupon issue was joined — the said Benjamin Gra- 
ham, plaintiff, and the said rd of County Commissioners of the 
County of Lake, Colorado, defendant. 

And afterwards, to wit, on the 12th day of January, 1888, before 
said Court, at the sitting thereof at the November term, A. D. 1887, 
held at Denver, aforesaid, before the Honorable David J. Brewer, 
Circuit Judge of the United States of said Circuit, appointed to 
hold said Court according to the form of the statute in such case 
made and provided, the aforesaid issue so joined between said par- 
ties aforesaid came on to be tried by and before said Court and said 
said Judge presiding, a jury being — waived by the 
parties to this cause, and thereupon the föllowing proceedings were 
had on such trial herein, to wit: The said parties coming by their 
said attorneys, respectively, produced, offered in evidence and sub- 
initted to said Court on such trial as evidence thereon in this cause 

u statement, agreement and admission of facts in writing, in 
23 hee verba, to wit: 


In the Circuit Court of the United States, District of Colorado. 


BENJAMIN GRAHAM, Plaintiff, 

v. 

THE Boarp or County COMMISSIONERS OF 
THE County oF LAKE, Defendant. 


Agreed Statement of Facts. 


To the Honorable Davin J. Brewer, Judge of said Court, and to 
the said Court and the Judges thereof: 


The parties to this suit, through their respective counsel, agree o 
the following statement of facts, to wit: 


Ist-- That this cause may be tried before his Honor, David J. 
Brewer, without a jury, a jury being hereby waived. 

2nd—That the plaintiff, Benjamin Graham, is a citizen of the 
State of New York, and the defendant a citizen of the State of Col- 


orado, with authority to sue and be sued under the name of the 
Board of County Commissioners of the County of Lake. 
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3rd—That in compliance with an act of the General Assembly 
of the State of Colorado, entitled “An Act to enable the several 
Counties of the State to fund their floating indebtedness,” approved 
February 21, 1881, the defendant, on the second day of January, 
1882, made, executed and delivered to divers persons, at that time 
holding warrants of the said County of Lake, certain bonds of said 

County, in exchange for such warrants, which said bonds 
24 were in words and figures following, to wit: (But the de- 

fendant County does not admit that said bonds were valid, 
but on the contrary claim the same were invalid under the Consti- 
tution of the State of Colorado, Section 6 of Article 11, and for that 
reason were never issued in compliance with said act nor executed 
or delivered thereunder.) : 


No. . 8 —. 
United States of America. County of Lake. State of Colorado. 
Funding bond. 
Series | 
The County of Lake, in the State of Colorado, acknowledges itself 
indebted, and promises to pay to or 
bearer, dollars, lawful money of the United States for 
value received, redeemable at the pleasure of the said county, after 
ten years, and absolutely due and payable twenty years from the 
date hereof, at the office of the treasurer of the said county, in the city 
of Leadville, or at the banking house of Jesup, Paton & Co., in the 
city of New York, at the option of the holder, with interest thereon 
at the rate of eight per cent. per annum, payable semi-annually, on 
the first day of January and the first day of July in each year, at 
the office of the county treasurer aforesaid, or at the banking house 
of Jesup, Paton & Co., in the city of New York, at the option of the 
holder, upon the presentation and surrender of the annexed coupons 
as they severally become due. | 
This bond is one of 710 funding bonds, each of like date, com- 
prised in three series, designated “A,” B“ and “C” respectively; 
series “A” consisting of 450 bonds for the sum of one thousand dol- 
lars each, numbered from 1 to 450, both numbers inclusive; series 
“B” consisting of 60 bonds, for the sum of five hundred dollars 
each, numbered from 451 to 510, both numbers inclusive; and series 
“C” consisting of 200 bonds for the sum of one hundred dollars 
each, numbered from 511 to 710, both numbers inclusive, the whole 
amounting to five hundred thousand dollars, which the Board of 
County Commissioners of said Lake County have issued under and 
by virtue of and in full compliance with an act of the General As- 
sembly of the State of Colorado, entitled “An Act to enable 
25 the several Counties of the State to fund their floating in- 
debtedness,” approved February 21st, 1881; and it is hereby 
certified that all the provisions and requirements of said act have 
been fully complied with by the proper officers in the issuing of 
this bond. It is further certified that this issue of bonds has been 
authorized by a vote of a majority of the duly qualified electors of 
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said County of Lake, voting on the question at a general election 
dulv held in said county on the 8th day of November, A. D. 1881. 

The faith and credit of the County of Lake are hereby pledged 
for the punctual payment of the principal and interest of this bond. 

In testimony whereof the Board of County Commissioners of the 
said county of Lake has caused this bond to be signed by its chair- 
man, countersigned by the county treasurer, and attested by the 
county clerk, under the seal of the county, this second day of Janu- 
ary, A. D. 1882. 


Attest, 
County Clerk. 


[coUNTY SEAL.] 
Chairman Board of County Commissioners. 


4th—That the said bonds were made, executed and delivered 
in three series, and for the sums designated in the body of the bond, 
after being signed and attested by Joseph H. Wells, the County 


Clerk of said County of Lake, and signed by Joseph Pearce, then - 


Chairman of the Board of County Commissioners of said county, 
and countersigned by R. H. Stanley, the County Treasurer of said 
cuunty, and attested and attached thereto the seal of said county. 


Sth—That there was attached to each of said bonds forty 

coupons, to wit, to series “A” forty coupons of forty dollars each ; to 

series B forty coupons of twenty dollars each; and to series 

268 C“ forty coupons of four dollars: each; that said coupons 
were in the following form, to wit: 


— The County of Lake, Sienna 
In the State of Colorado, 


Will pay the bearer dollars at the 
office of the County Treasurer, in the city of Leadville, or at the 
banking house of Jesup, Paton & Co., in the city of New York, on 


the Ist day of , 18——, being six months interest on 
funding bond. 
No. ———— (Series ——) 

County Treasurer. 


6th—That said coupons were signed by R. H. Stanley, the 
County Treasurer of said county, corresponded in number with the 
number of the bond to which it was attached, showed the date 
when the same became due, the amount of interest called for by the 
coupon, and was made a part of and delivered with said bonds, 
which. bonds, with coupons so attached before the same were issued 
and delivered as aforesaid, were registered in the office of the State 
Auditor, as required by said act. 


7th—That the plaintiff, Benjamin Graham, at the time this 
suit was commenced, and before said coupons became due, was and 
now is the owner and holder, and is entitled to the possession of the 
following coupons attached to, issued with and a part of said series, 
and involved in and set out in the complaint in this suit, to wit: 
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ber, A. D. 1881, a petition in writing, signed by more than fifty of 


the qualified electors of said Lake County who had paid taxes upon 
property assessed to them in said County in the preceding year, 
was presented to said Board of County Commissioners, praying said 
Board to publish for the period of thirty days in some newspaper 
published within the said County a notice requesting the holders of 
the warrants ol said County to submit in writing to the Board of 

County Commissioners, within thirty days from the date of 
31 the first publication of such notice, a statement of the 

amount of the warrants of said County which they would 
exchange at par and accrued interest, for the bonds of the said Lake 
County, to be issued under the provisions of an act entitled “An 
Act to enable the several Counties of the State to fund their floating 
indebtedness,” approved February 21, 1881, taking such bonds at 


pur; and 


Whereas, in accordance with such petition, and in pursuance of 
the provisions of the act aforesaid, such notice was duly published 
on the seventh day of September, A. D. 1881, and continued for the 
period of thirty days, in the Leadville Daily Herald and the Lead- 
ville Daily Democrat, both newspapers being published within said 
Lake County; and 

Whereas, in response to such published notice the said Board of 
County Commissioners have received statements from holders 
of the warrants of said Lake County te the amount of five hundred 
thousand dollars, which the said holders agree to exchange at par 
and accrued interest for the bonds of said Lake County, to be issued 
under the provisions of the act aforesaid, taking such bonds at 
par; and 

Whereas, a further petition in writing, signed by more than fifty 
of the qualified electors of said Lake County who had paid taxes 
upon property assessed to them in said Lake County in the preced- 
ing year, was presented to said Board of County Commissioners at 
their regular meeting, duly held October 3, 1881, praying said 
Board to submit to the vote of the qualified electors of said Lake 
County, at the general election to be held in said County on Tues- 
day, the eighth day of November, A. D. 1881, the question whether 

the said Board of County Commissioners shall issue bonds of 
32 said Lake County, under the provisions of the act aforesaid, in 
exchange at par tor the warrants of said Lake County issued prior 
to the date of the first publication of the aforesaid notice, to wit: 
the seventh day of September, A. D. 1881; and 

Whereas, in accordance with said last named petition, and in 
pursuance of the provisions of the act aforesaid, public notice was 
duly given for the period of thirty days by publication in the Lead- 
ville Daily Herald and the Leadville Daily Democrat, both news- 


papers being published in said Lake County, that at the general. 


election, occurring on Tuesday, November 8, A. D. 1881, such ques- 
tion of funding the County indebtedness would be submitted to the 
vote of the duly qualified electors of said Lake County who had 
paid taxes upon 3 assessed to them in said County in the 
preceding year; an 
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Whereas, in pursuance of said notice the question of funding the 
County indebtedness was duly submitted to the vote of the duly 
qualified electors of said Lake County at the said general election 
which occurred on Tuesday, November 8, 1881; and 

Whereas, the County Treasurer of Lake County made out and 
caused to be delivered to the Judges of Election in each election 
precinct in the County, prior to said election, a certified list of the 
taxpayers in said Lake County, who had paid taxes upon property 
assessed to them in said County in the preceding year, and no per- 
son was allowed to vote upon the question of the funding of the 
County indebtedness at such election unless his name appeared 
upon such list, nor unless it was found he had paid all County taxes 
assessed against him in said County in the preceding year; and 

Whereas, all persons voting on the question at such election 

voted by separate ballot, which was deposited in a box 
33 used for that purpose only, and on which ballot was printed 

the words “ For Funding County Debt,” or, “Against Fund- 
ing County Debt;” and 

Whereas, each ballot was numbered in the order in which it was re- 
ceived, and the number was duly recorded on the list of voters oppo- 
site the name of the voter who presented the ballot; and whereas, the 
judges of election duly made out and certified to the clerk of the 


county a separate list of the names of the electors voting upon the 


question of the funding of the county indebtedness in the order in 
which the ballot of the elector so voting was received ; and whereas, 
the vote on the question was duly canvassed in the same manner as 
the vote for county officers, and it appeared from such canvass that 
a majority: of the electors voting upon the question voted in favor 
of funding the county indebtedness. 

Now, therefore, it is hereby certified that the amount of floating 
indebtedness of the said County of Lake amounted to the sum of 
five hundred thousand dollars on the date of the first publication 
of the notice to warrant holders, that is to say, on the sixth day of 
September, A. D. 1881. 

And it is therefore ordered that the Board of County Commis- 
sioners issue coupon bonds of Lake County to the amount of five 
hundred thousand dollars, said bonds to be dated January 2, 1881, 
to he payable at the pleasure of the county after ten vears from the 
date of issue. and absolutely due and — twenty years after 
such date, such bonds to bear interest at the rate of eight per cent. 
per annum, payable semi-annually, on the first day of January and 
the first day of July in each year. Such interest and the principal 

of said bonds, when due, to he payable at the banking house 
34 of Jesup, Paton & Co., in the * New York, or at the 

office of the County Treasurer of Lake County, in the city of 
Leadville, at the option of the holder. Such bonds shall be divided 
into three series, designated “A,” “B” and “C,” respectively. Series 
“A” to consist of 450 bonds for the sum of $1,000 each, to be num- 
bered from No. 1 to No. 450, both numbers inclusive. Series B“ 
to consist of 60 bonds for the sum of $500 each, to be numbered 
from No. 451 to No. 510, both numbers inclusive; and series “C” to 
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consist of 200 bonds for the sum of $100 each, to be numbered from 
No. 511 to No. 710, both numbers inclusive. 


The form of such bonds shall be as follows: 


No. United States of America, $1,000 
County of Lake, State of Colorado, 
Funding Bond, Series A. 


The County of Lake, in the State of Colorado, acknowledges itself 
indebted, and promises to pay to or bearer one 
thousand dollars, lawful money of the United States, for value re- 
ceived, redeemable at the pleasure of said county after ten years, 
and absolutely due and payable twenty vears from the date hereof, 
at the office of the treasurer of said county, in the city of Leadville, 
or at the banking house of Jesup, Paton & Co., in the city of New 
York, at the option of the holder, with interest theron at the rate of 
eight per cent. per annum, payable semi-annually, on the first day 
of January and the first day of July in each year, at the office of 
the County Treasurer aforesaid, or at the banking house of Jesup, 
Paton & Co., in the city of New York, at the option of the holder, 

upon the presentation and surrender of the annexed coupons 
30 as they severally become due. 

This bond is one of 710 funding bonds, each of like date, 
comprised in three series, designated A.“ B“ and “C” respectively. 
Series “A,” consisting of 450 bonds for the sum of one thousand 
dollars each, numbered from 1 to 450, both numbers inclusive ; 
series B“ consisting of 60 bonds for the sum of five hundred dol- 
lars each, numbered from 451 to 510, both numbers inclusive; and 
series C“ consisting of 200 bonds for the sum of one hundred dol- 
lars each, numbered from 511 to 710, both numbers inclusive. The 
whole amounting to five hundred thousand dollars, which the Buard 
of County Commissioners of said Lake County have issued under 
and by virtue of, and in full compliance witb, an act of the General 
Assembly of the State of Colorado, entitled “An act to enable the 
several counties of the state to fund thei; floating indebtedness,” 
approved February 21, 1881, and it is he eby certified that all the 
provisions and requirements of said act have been fully complied 
with by the proper officers in the issuing of this bond. It is fur- 
ther certified that this issue of bonds has been authorized by a vote 
of a majority of the duly qualified electors of the said County of 
Lake, voting on the question at a general election, duly held in said 
county on the eighth day of November, A. D. 1881. The faith and 
credit of the County of Lake are hereby pledged for the punctual 
payment of the principal and interest of this bond. In testimony 
whereof the Board of County Commissioners of said County of Lake 
has caused this bond to be signed by its Chairman, countersigned 
by the County Treasurer, and attested by the County Clerk, under 
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the seal of the county, this second day of January, A. D. 


36 1882. 
[COUNTY SEAL. | 


Chairman Board County Commissioners. 
Countersigned, 


County Treasurer. 
Attest: 


County Clerk. 


Such bonds shall be signed by the Chairman of the Board of County 
Commissioners, countersigned by the County Treasurer and attested 
by the Clerk of Lake County, who shall stamp the seal of the county 
upon each bond. Each bond shall state upon its face to whom it is 
issued, and shall be registered in a book kept for that purpose by 
the County Treasurer. On or after the second day of — A. 
D. 1882. the County Treasurer shall issue such bonds to any person 
or corporation presenting any Lake County warrants issued prior to 
the seventh day of September, 1881, in exchange for such warrants, 
taking such warrants at their face value, with accrued interest added 
up to January Ist, 1882, and issuing the bonds in exchange for the 
same at par. 


STATE OF COLORADO, \ * 
County of Lake. 


I, F. M. Reardon, County Clerk and ex-officio Clerk of the Board 
of County Commissioners in and for the County and State aforesaid, 
do hereby certify that the annexed and foregoing order is truly 

copied from the records of the p ings of the Board of 
37 County Commissioners for said Lake County, now in my 
office. : 


In witness whereof, I have hereto set my hand and affixed the 
seal of said county, at Leadville, this 2d day of March, A. D. 1885. 


(Signed), F. M. REARDON, County Gerit. 
[SEAL LAKE COUNTY. | Per H. M. BURREL, Deputy. 


(Signed), TELLER & ORAHOOD, 
ROBT. E. FOOT, 
Attorneys for Plaintiff. 
DANL. E. PARKS, County Att’y, 
38 Attorney for Defendant. 


Whereupon the said counsel for the said 1 Graham, plain- 
tiff, did then and there insist before the said Court on bebalf of the 
said Benjamin Graham, plaintiff, that the said several matters so 
roduced and given in evidence on the part of the said Benjamin . 
jraham, plaintiff, as contained in said statement, agreement and 
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admission of facts were sufficient in law, and ought to be admitted 
and allowed as decisive evidence, and the law applicable thereto 
conclusive, to entitle the said Benjamin Graham, plaintiff, to a find- 
ing in his favor on said issues by said Court, and a judgment thereon 
in his favor for the sum of lawful money of the United States claim- 
ed to be due in said action, both principal and interest. But to this 
the counsel of the Board of County Commissioners of the said County 
of Lake did then and there argue and insist before said Court that 
the same alleged facts so as aforesaid admitted, applying the law 
of the land thereto, were not sufficient nor ought to be admitted or 
allowed to entitle the said Benjamin Graham, plaintiff, to a finding 
and judgment in his favor so as aforesaid claimed and demanded in 
this cause; and the said Board of County Commissioners of said 
county then and there on the trial and argument of said cause by 
its said attorney and counsel did insist that the cause and causes of 
action in the said plaintiff’s complaint alleged and set forth were 
wholly, totally, and of right, barred, invalid and of no obligatory 
force or effect whatever, by, through, under and in consequence 
of the force and effect of section six of article eleven of the constitution 
of the State of Colorado in such case made and provided, as alleged 
and set forth in the said answer of the said Board of County Commis- 
sioners of the County of Lake, made and of record in this 
39 cause as aforesaid, and that by reason thereof, the said Board 
of County Commissioners of the County ot Lake was entitled 
upon the facts admitted as aforesaid, by the force and effect of the 
said constitutional law and the law of the land applicable thereto to 
a finding and judgment by said Court in its favor and against the 
said Benjamin Graham, plaintiff for the costs of this action. But 
the said counsel, learned in the law, of the said Benjamin Graham, 
plaintiff, did then and there insist before said Court that the same 
allegations, arguments and contentions of the said Board of Count 
Commissioners were not sufficient nor ought to be admitted or al- 
lowed to entitle the said Board of County Commissioners to a find- 
ing and judgment in its favor, or to bar the said plaintiff of his 
aforesaid action as alleged and set forth in his said complaint herein. 
Thereupon the said cause and the issues involved therein of law 
and fact were submitted to said Court before said Judge for adjudi- 
cation and determination according to law. And the said parties did 
then and there duly consent and agree by and between themselves 
and said Court, that said Court in adjudicating and determining the 
issues of said cause so as afvresaid submitted to said Court, might 
take the same under consideration and render judgment therein 
after arriving at such determination, at and during any time there- 
after transpiring in the said November term of said Court or in or 
at the May term of. said Court, A. D. 1888, and afterwards, to wit: 
on the eighth day of May, A. D. 1888, at the said May term of said 
Court the said Honorable David J. Brewer, said Judge of said Court, 
did then and there declare and deliver his finding, opinion and 
judgment of said Court in this the above entitled cause and upon 
the issues of fact and law therein joined, which opinion, decis- 
40 ion and judgment is in words und figures following, to wit: 
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In the Circuit Court of the United States for the District of Col- 
orado. 
Frank ROL LINs, 
2 2102. 
THe Boarp or County CoMMISSIONERS 
oF LAKE County. 


Opinion, Brewer, C. J. 


This action is upon county warrants. The circumstances which 
surround it make it one of peculiar importance. For ten years, 
and from the admission of the State in 1876, many Counties whose 
tax levy was insufficient to meet current expenses had been issuing 
warrants, which had accumulated to, as counsel says, at least $1,000,- 
000. No question seems to have been made during these years as 
to the validity of such action ; but the question being thereafter pre- 
sented to the Supreme Court of the State, it construed section six 
of article eleven of the Constitution of the State in such a manner 
as to invalidate the bulk of these warrants. The plaintiff, being a 
non-resident, comes into the Federal Court and invokes its judg- 
ment as an independent tribunal on the question thus determined 
by the State Supreme Court. 

No more delicate or responsible duty is ever cast upon the Fed- 
eral Court than when it is asked to determine, not what the State 
Supreme Court has decided, but whether its decision shall be fol- 
lowed. While the Federal Courts are in a certain sense independ- 
ent tribunals, yet they sit within the State to ‘construe and enforce 
its laws. Whenever a construction has been placed upon a State 
statute or constitution by her Supreme Court, that determines for 


both State and Federal Courts all questions and rights arising after 


such construction. But when the rights or claims of rights arose 
prior to such construction, then the duty rests upon the Federal 
Courts of independent examination and determination. The rule 
controlling in such cases is fully and clearly stated in the recent 
case of Burgess vs. Seligman 107 U. S. 33, as follows: 

“Since the ordinary administration of the law is carried on by the 
State Courts, it necessarilly happens that by the course of their de- 
cisions certain rules are established which me rules of propert 
and action in the State, and have all the effect of law, and which it 
would be wrong to disturb. This is especially true with regard to 
the law of real estate and the construction of State constitutions 
and statutes. Such established rules are always regarded by the 
Federal Courts, no less than by the State Courts themselves, as au- 
thoritative declarations of what 'the law is. But where the law has 
not been thus settled, it is the right and duty of the Federal Courts 
to exercise their own judgment, as they always do in reference to 
the doctrines of commercial law and general jurisprudence. So, 
when contracts and transactions have been entered into, and rights 
have accrued thereon under a particular state of the decisions, or 
when there has been no decision of the State tribunals, the Federal 
Courts properly claim the right to adopt their own interpretation of 
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the law applicable to the case, although a different interpretation may 
be adopted by the State Courts after such rights have accrued. But 
even in such cases, for the sake of harmony and to avoid confusion, 
the Federal Courts will lean toward an agreement of views with the 
State Courts, if the question seems to them balanced with doubt. 

Acting on these principles, founded as they are on comity and 
good sense, the Courts of the United States, withont sacrificing their 
dignity as independent tribunals, endeavor to avoid, and in most 
cases do avoid, any unseemly conflict with the well considered de- 
cisions of the State Courts. As, however, the very object of giving 
to the National Courts jurisdiction to administer the laws of the 
States, in controversies between citizens of different States, was to 
institute independent tribunals which it might be supposed would 
be unaffected by local prejudices and sectional views, it would be a 
dereliction of their duty not to exercise an independent judgment 
in cases not foreclosed by previous adjudication.” 


See also, Pana vs. Bowler 107 C. S. 540. 

Green County vs. Commissioners 109 U. S. 104. 
Carroll County vs. Smith 111 U. S. 556. 
Anderson vs. Santa Anna 116 U. S. 362. 

Bolles vs. Brimfield 120 U. S. 759. 


Accepting that as a rule to control this Court, I pass to a state- 
ment and consideration of the immediate question. 

The section of the constitution referred to is as follows: 

“No county shall contract any debt by loan in any form except 
for the purpose of erecting necessary public buildings, making or 
repairing public roads and bridges: and such indebtedness con- 
tracted in any one year shall not exceed the rates upon the taxable 
property in such county, following, to wit: Counties in which the 
assessed value of the taxable property shall exceed $5,000,000, 
$1.50 on each $1,000 thereof; counties in which such valuation 
shall be less than $5,000,000, $3 on each $1.000 thereof. And the 
aggregate amount ‘of indebtednes of any county, for all purposes, 
exclusive of debts contracted before the adoption of this constitu- 
tion, shall not at any time exceed twice the amount above herein 
limited, unless when, in manner provided by law, the question of 
incurring such debt shall, at a general election, be submitted to 
such of the qualified electors of such county as in the year last 
preceding such election shall have paid a tax upon property as- 
sessed to them in such county, and a majority of those voting 
thereon shall vote in favor of incurring the debt; but the bonds, if 
any be issued therefor, shall not run less than ten years, and the ag- 
gregate amount of debts so contracted shall not at any time exceed 
twice the rate upon the valuation last herein mentioned ; provided, 

that this section shall not apply to counties having a valua- 
41 tion of less than $1,000,000.” 
The decisions of the Supreme Court of Colorado referred 
to are People ex rel. Seeley vs. May 9 Col. 80, and 404 and 414. 

In the first of these cases the question was whether this section in 

all its sentences referred exclusively to debts contracted by loan, 
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and it was held that it did not; that there were two independent 
declarations in it, and that the third sentence commencing, “And 
the aggregate amount of indebtedness of any county for all pur- 
poses,” was not limited to debts by loan, but applied generally to all. 
In the second case the question was whether the limitation upon 
county indebtedness, imposed by this section, included debts in- 
curred by operation of law, as well as those arising from express 
contracts, and it was held that it did. 

Returning now to the first question, it was and is earnestly in- 
sisted by the learned counsel for plaintiff that the scope and intent 
of the entire section is indicated by its opening lines, which ex- 
pressly name debts by loan; that, as a general rule, each separate 
section is to be construed as carrying one idea through all its sen- 
tences, and that, even without special words of reference in the later 
sentences, they are to be construed as based upon the first idea or 
controlling fact; that not only is such the ordinary rule of construc- 
tion, but also to establish a different one for this section would result 
in glaring absurdities, hindering the administration of county affairs 
in such a manner and to such an extent as shows that such was not 
the intent of the framers of the constitution or the people who 
adopted it. 

Again, it is insisted that, although prior to the framing of this 
constitution seven states had incorporated into their constitutions 
limitations upon county indebtedness, a comparison of the condi- 
tion of those states with this, in territory, population and county 
organization, shows the absurdity of the meager powers given to 
counties in this state under such a construction of this section. 

And again, great reliance is placed upon contemporary construc- 
tion; inasmuch as for ten years many counties have transacted 
business and issued warrants as though no such limitation as is now 
claimed existed; inasmuch as several suits were brought in differ- 
ent Courts, both state and federal, upon county indebtedness, in 
which the defense of this limitation existed but was not presented; 
inasmuch, also, as several acts of the Legislature applied to facts as 
they existed, and, as it must be presumed, were known to exist, con- 
flict with the limitation imposed by this construction. 

It will be observed that the language of the third sentence is gen- 
eral. It says: “That the aggregate amount of indebtedness of any 
county for all purposes, exclusive of debts contracted before the 
adoption of this constitution, shall not at any time exceed,” ete. 

Now, in order to make it mean what counsel claim it means, the 
word “such,” or some word of* similar meaning, must be implied 
prior to the words “indebtedness” or “ purposes,” and counsel in- 
sist that such word should be implied, and that theemeaning is cor- 
rectly expressed when the language is “the aggregate amount of 
such indebtedness,” or “for all such purposes.” That a word may 
be supplied or implied when necessary to carry out the obvious in- 
tent of the sentence is, of course, conceded; but can the intent be 
presumed to justify the supply of the omission? It is, of course, 
ulwavs a question of construction, and the thought and intent of 
the framer is the thing to be determined. 
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I have read the opinion of the Supreme Court on this matter and 
studied it with cure. The solid thread of the argument of the 
learned judge who wrote that opinion is to mind irresistible. It 
compels conviction. 

Starting with the conceded and elementary proposition that in 
determining the meaning of any instrument, whether agreement, 
statute or constitution, we look first to the words used and seek 
their natural signification in the order of grammatical arrangement 
in which they are found, he shows that the sentences are separate 
and complete, the propositions in them independent declarations, 
and that there is no grammatical necessity of implying or supply- 
ing any word to perfect either. Hence, the supplying or implying 

of a word must find some other reason than the mere gram- 

42 matical arrangement for its justification. 
Again, he calls attention to what, in my judgment, is most 
significant: The proceedings of the convention that framed this 


constitution. If in construing any sentence it becomes a question 


whether any word should be implied which is not found. in order to 
fully express the true meaning, and we can know that when the 
sentence was being prepared the question of whether that very word 
should be inserted was presented, discussed, and it was finally de- 
termined to reject it, we should be driven almost irresistibly to the 
conviction that the meaning which that omitted word would dis- 
close was not the meaning intended by the makers. Now it appears 
from the debates in the convention that the question of introducing 
this word “such” into the sentence was presented and discussed ; that 
two or three times it was voted to introduce it and as often voted to 
strike it out; and that finally it was left out and the proviso at the 
close of the section added. I do not see how demonstration could 
be made more perfect as to the intent of the framers of this section. 
(Cooley on Const. Limitations, 66.) That which was their intent, 
as shown by the gramatical arrangement of the language and by 
their discussions, must in a matter of this kind be presumed to have 
been the intent of the people in adopting this constitution. The 
learned judge also notices other matters, such as the language of an 
address prepared by the convention and submitted with the consti- 
tution to the people; but I do not care to pursue this matter further 
or notice the various reasons urged by him in support of the con- 
clusion. It is enough to say that I think his reasoning’ unanswer- 
able. 

T puss now to the second question. 

Does the limitation upon county indebtedness imposed by this 
section include debts incurred by operation of law as well as those 
arising from express contracts? This question may be really sep- 
arated into two. First, in determining when the limit is reached, 
what is to be included, and second, what effect has the limit when 
reached upon the powers and liabilities of the county. 

In regard to the first, it will be noticed that county indebtedness 
nay arise iu one of three ways. It may spring from the voluntary 
contracts of the county authorities. Second, it may be cast upon 
the county by the action of the legislature in requiring the payment 
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by it of certain fees and salaries, and in respect to debts of this class 
the county as such exercises no choice, has no volition. They are 
compulsory as distinguished from contractual obligations. Further, 
it may arise from some tortious act of the county authorities. Such 
a tort creates a liability against the connty, which, ripening into a 
judgment, becomes a debt. | 

Now in determining when the limit of county indebtedness has 
been reached, it is obviously immaterial under said section how an 

articular portion of the indebtedness arose or whence it sprang. It 
is enough that it is a debt. The language of the section 1s “the ag- 
gregate amount of the indebteduess of any county for all purposes 
shall not exceed,” ete. Every dollar of the indebtedness might have 
sprung from tortious acts of county officials which, prosecuted by 
the injured parties in actions er delicto, have ripened into judgments 
and thus become debts, and still the limit be reached. Indeed the 
process of deterinination is a mere matter of mathematical calcula- 
tion, the adding up of the valid debts of the county. 

Secondly, suppose the limit has been reached. What effect has 
that on the powers and liabilities of the county? That it puts an 
end to its contractual powers is clear. So the Supreme Court held. 
Such was the obvious purpose of the framers of the section. They 
were familiar with the experiences of other states, the territorial 
laws in force, and the ordinary ways of county business everywhere. 
They knew that a large discretion was given to County Commission- 
ers in the matter of creating obligations against the county. They 
knew that it was usual to give to them power to build and keep in 
repair county buildings; to lay out, open and improve county roads, 
build bridges and otherwise subject the county to large expenditures. 
With this in view, the obvious purpose of the statute was to limit 
their powers in this direction, and to say that beyond a certain sum 
no county official should be authorized to contract a debt binding 
against the county. 

On the other hand it is equally clear that this section does not 
enable a county to defeat its liability for a tort or prevent such lia- 
bility from being merged into a judgment and thus becoming a 
debt. It is no defense to air action for a wrong, that if judgment be 
recovered therefor it will carry the county indebtedness beyond the 
constitutional limit. This is conceded by the Supreme Court in this 
opinion. It says: “Involuntary liability arising ex delicto is a sub- 

ject that is not contemplated by the provision.“ In this the 
43 Court only follows prior decisions in other states. 
In Bartle vs. The City of Des Moines, 38th Iowa, 414, the 
same ductrine was affirmed. 3 

So, also, in the case of Bloomington vs. Perdue, 99 Illinois, 329, 
the Court in that case, in a single sentence, disposing of the ques- 
tion as though a contrary doctrine were too absurd to require dis- 
cussion. 

See, also, Chicago vs. Sexton, 115 Illinois, 230, in which the Court 
uses this language: “There is nothing new in thus holding a mu- 
nicipality responsible for the want of fidelity of those who act for 
it. Suits of that kind are of daily occurrence. The liability thus 
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imposed is not within the constitutional and statutory limitations 
in regard to the creation of indebtedness.” So it has been held in 
Iowa, that where warrants were issued in excess of the constitutional 
limit, and judgments rendered thereon, the defense of invalidity 
not having been pleaded, and that through the fraud of the super- 
visors of the County, and thereafter bonds issued in payment of 
such judgments, the bonds were valid in the hands of a bona fide 
holder. 


R. R. Co. vs. Osceola Co., 45 Iowa, 168, and 52 Towa, 26. 


The other class of indebtedness springs from neither the volun- 
tary nor the tortious acts of county officials. The County has 
neither voice nor opportunity in the matter. They are imposed by 
the legislature, and are generally such as to affect the State at 
large as well as the County. 

It is well here to stop a moment and consider what a County is. 
In one respect it is an independent corporation, having peculiar 
private interests and concerns. The management of these interests 
and concerns is, as a general rule, confided to the county officials, 
and the debts incurred in the management of those private affairs 
are created by the voluntary contracts of those officials. In an— 
other aspect, the county is but a mere subdivision of the State, and 
only determines locally the administration of those affairs which 
affect the people of the State as a whole. Take the administration of 
justice in the Courts; the matter of elections; the preservation of 
the public peace, and matters of a kindred nature. They are not 
the purely private concerns of the county. They affect vitally 
and largely the interests of the State as a whole. It is common 
elsewhere, it was and is the case here, that the cost of these public 
services is cast largely upon the county. Not upon the county as 
an independent corporation and solely interested in and benefited 
by such services, but as a portion of the State, and as such portion 
thus contributing to the general welfare. 

_ In the creation of debts for these services the county is not con- 
sulted. It has no voice in saying when they shall be incurred or to 
what extent. I know the line of demarcation is not preserved with 
absolute uniformity, but the general character of the difference be- 
tween contractual and compulsory obligations is as I have stated. 
This is a matter of common knowledge, and must have been within 
the contemplation of the framers of the constitution. Was it their in- 
tent to relieve the county of liability for these compulsory obligations 
when in any manner the general limit of indebtedness has been 
reached? See what that would imply: the possibility that County 
Commissioners, by extravagance, might largely impair, if not prac- 
tically defeat, the administration of justice, the preservation of the 
peace, and even the holding of elections. For public service with- 
out expectation of pay is seldom done; or, if done, only poorly. 
Will a Constable serve process; will a Sheriff at personal risk, pre- 
serve the public peace; will a County Attorney prosecute with vigor 
and interest; will a juror or witness attend, giving up private inter- 
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ests for public good, with the knowledge that these their services 
are gratuitous and will receive no compensation ? 

Will it be said the Legislature can guard against these dangers by 
an increase of the tax levy? Who shall say how great will be the 
extravagance of county officials; or even if that could be restricted 
by law, who can foretell how much of crime will happen during 
any coming year? Iam advised by counsel that the suppression 
of a single riot in Leadville cost the county more than the entire 
proceeds of that year’s levy. These things cannot be foreseen. 

Can it be that the framers of the constitution intended that com- 
pensation for such services should depend upon the question 
whether a limit of county indebtedness had been reached? It must 
be borne in mind that the amount of such expenditures can never 
be foreseen. In one year they may aggregate a great amount and 
in the next be comparatively trifling. 

These considerations of a general nature impress me forcibly with 
the conviction that it was not the intent of the framers of this sec 
tion to permit a county to escape from liability on account of such 
compulsory obligations by the fact that its general limit of indebt- 
edness has been reached. This conviction is strengthened by this 
provision in the section: That the indebtedness “shall not at any 
time exceed the amount above herein limited unless when in man- 
ner provided by law the question of incurring such debt shall, at a 
generai election, be submitted,” etc. Now, what a county pro 
voluntarily to do, what amount of debt it.intends voluntarily to 
create, may be known and submitted to a vote; but who can foresee 
what amount of crime may be committed ; what criminal cases ma 
have to be prosecuted; what expense must be incurred in suc 

prosecution, or in preserving the public peace not yet ap- 
44 parently threatened ? 

These are matters which, as they cannot be foreseen, can- 
not well be provided for by submission to popular vote. “Such 
debt” is the language. Obviously, a debt that is contemplated and 
not one that may simply be imagined. This question did not arise 
in this state for the first time. In 1885 the Supreme Court of Mis- 
souri considered and decided it. In Book vs. Earle, 87th Missouri, 
246, that Court held that a county could not contract a debt for any 
purpose in excess of its revenue for the current year without the 
special assent of the voters, and that when it was desired to create a 
debt in excess of such revenue for the improvement of the court 
house, the question must first be submitted to the qualified voters. 
But, at the same term, in Potter vs. Dpuglas County, same volume, 
page 239, the same Court held that the constitutional limitation as 
to indebtedness has no application to a debt incurred by a county 
for the keeping and transporting of its prisoners by the sheriff or 
jailor of another county. The judge who wrote the opinion in that 
case thus states the reasons therefor: ° 

“After carefully considering the — — I am not ot opinion that 
the constitutional prohibition should be ruled to apply in instances 
like the present. For this conclusion these are my reasons: I do 
not regard section twelve, supra, as applying here, because the effect 


30 BOARD OF COUNTY COMR’S OF LAKE CO. VS. BENJ. GRAHAM. 


of such construction would be destructive of the peace and good 
order of every county embraced within the provisions of section 
6090 aforesaid, for it would be an impossibility to submit to a vote 
of the people of the county concerned, the question of an unascer- 
tained and unascertainable indebtedness to be incurred in the future 
as the exigencies of the case might demand. Who could foretell 
how many criminals would be arrested in the ensuing year? If 
this could not be done, is it not glaringly obvious that no question 
as to the amount of the indebtedness could possibly be submitted to 
the people for the sanction of their suffrages? The maxim, lex non 
cogit ad impossibilia, may appositely be invoked in the present 
case, a maxim equally invocable whether the law be statutory or 
organic.” 

“ But another reason occurs why that section cannot apply in the 
case at bar. The inhibition of the constitution, it will be observed, 
is leveled against a county becoming indebted, i. e., through the or- 
dinary channel, the action of the County Court, the financial agent 
of the county. But here the indebtedness was not so incurred. It 
was created entirely independent of any action of the County Court; 
created by the sheriff of the county pursuant to the command of 
section 6090, supra. The law itself gave license to the incurring of 
such a debt; it was incurred by operation of law, and the fact that 
the county would ultimately have the debt to pay cuts no figure in 
this discussion.” 

It is true, by the constitution of Missouri, there is a limit on the 
amount of taxation, as well as in the matter of indebtedness, but 
that does not militate against the force of the argument presented 
by that Court. 

My conclusion therefore is, that it is no defense to an action upon 
county warrants issued in payment of these compulsory obligations 
that the general limit of county indebtedness has been reached. I 
believe that it is agreed between counsel that the warrants sued on 
in this action are of this nature, and the judgment must be entered 
therefore in favor of the plaintiff. 

I regret that in the conclusions that have been reached I am not 
fully in accord with the Supreme Court of the State. I regret this 
not alone because I regard it generally the duty of a Federal Court 
to follow the Supreme Court of the state in its interpretations of the 
state statutes and constitution, but also because of the high respect 
I entertain for the individual members of that Court, who honor 
the office which they occupy, and whose duties they so admirably 
discharge; but over against that is the strong voice of appeal aris- 
ing from the equities of these various warrant holders. 

This is not the case of a series of bonds issued tu a railroad cor- 
poration whose existence and work are, notwithstanding it is called 
a quasi public servant, we all know, prompted by personal and 
selfish interests, but it is the case of warrants issued to many indi- 
viduals; witnesses, jurors, constables, sheriffs, and the like, called 
upon by the laws of the state to render some public service in the 
administration of justice, the punishment of crime, the preservation 
of the public peace, the conduct of elections, matters in which the 
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state as a whole is interested, and which conduce to the general wel- 
fare, and who have obeyed the mandates of their state in the un- 
doubting faith that the promised compensation for those services 
would be paid. Honesty, justice, and all the potential obligations 
of a solemn promise demand that they be paid; and if I have lent 
a too willing ear to the voice of such appeal, and have permitted 
such equities to blind my eye to a clear vision of the literal man- 
date of the constitution, it is consolation to know that the amount 
in controversy is so great that a review of these proceedings can be 
had in the Supreme Court of the United States, by which high 
45 and ultimate tribunal any errors and mistakes can be corrected. 
And afterwards, and on the 8th day of May, A. D. 1888, 
the said Jadge and Court applying the force, effect and law of the 
said opinion, judgment and decision to the facts and issues involved 
in this cause did render, to that end, the judgment, decision and 
opinion in the following words and figures in this cause, to wit: 


In the Circuit Court of the United States, May 8th, 1888. 


Brewer, J. (Orally.) In 1591,Graham vs. Lake County, I looked 
over this agreed statement. It may be true that it does not come 
exactly within the scope of the opinion of yesterday (rendered in 
suit 2102, Frank W. Rollins vs. Board of County Commissioners of 
Lake County,) in that the indebtedness is not stated to be all for 
these compulsory obligations; and yet, it is stated generally that 
they were for this and county expenses, so that the county might 
issue a bond to pay those which were liabilities thit could be en- 
forced, and the bond on its face not showing ‘one way or the other, 
whether it was issued for one or the other, the presumption of the 
law being in favor of the validity of the bond, the same judgment 
will be entered. 

And afterwards, and at, to wit: the time and place aforesaid, in 
due time, form and manner, thé said Board of County Commission- 
ers of the County of Lake, by its said attorney and counsel, Daniel 
E. Parks, Esq., did then and there except to the said judgment, 
ruling, and decision and to that part thereof specifically which 

holds, adjudges and decrees in reference to the second question 
46 stated therein that the said constitutional provision is not a 

limitation upon the said Board of County Commissioners of 
the County of Lake, as to debts or obligations incurred and imposed 
on the county of Lake and said Board by operation of law, and es- 
pecially the debts and claims involved in this action, and that it is 
no defense to this action that the general limit of county indebted- 
ness had been reached when the obligations, to wit: the bonds and 
coupons attached thereto alleged and set forth in the said plaintiff’s 
complaint herein were contracted, the debt and obligation thereof 
being, by said Court, presumed to be compulsory through the op- 
eration of law on account of the county warrants exchanged for said 
bonds and coupons, and hence not within the limit of said consti- 
tutional provision; and the said Board did also, then and there, 
duly; and in due time, form and manuer, except to that part of 
judgment and decision of the said Court which is “in hae verba, to 


32 BOARD OF COUNTY COMR’S OF LAKE CO. vs. BENJ. GRAHAM. 


wit: “In 1591 Graham vs. Lake County, I looked over this agreed 
statement. 

“Tt may be true that it does not come exactly within the scope of 
the opinion of yesterday (made and rendered in the suit of Frank 
W. Rollins vs. The Board of County Commissioners of the County 
of Lake, No. 2102, which opinion is hereinbefore fully set out), in 
that the indebtedness is not stated to be all for these compulsory 
obligations, and yet it is stated generally that they were for this and 
county expenses, so that the county might issue a bond to pay those 
which were liabilities that could be enforced, and the bond on its face 
not showing one wav or the other, whether it was issued for one or 
the other, the presumption of the law being in favor of the validity 

of the bond, the same judgment will be entered.” And said 
47 Board did also then and there in due time, form and manner 

duly except to that part of said opinion and judgment which 
holds that judgment in this cause must be entered therefor in favor 
of the plaintiff according to the demand for judgment of the plain- 
tiff’s complaint. And thereupon the said Court did find for the 
plaintiff, then and there, on the day and year last aforesaid, and 
assessed his damages at the sum of seven thousand seven hundred 
and eighty-seven dollars and eighty-five cents ($7,787.85), to which 
finding the said Board of County Commissioners of the County of 
Lake, Colorado, did then and there, in due time, form, and manner 
duly except thereto; and thereafter, on the 8th day of May, A. D. 
1888, judgment was rendered by said Court in favor of said Benja- 
min Graham, plaintiff, and against said Board of County Commis- 
sioners of the County of Lake, defendant, for the sum of seven thou- 
sand seven hundred and eighty-seven dollars and eighty-five cents, 
beside the cost of this action. To which judgment the said defend- 
ant then and there, in due time, form and manner duly excepted. 

And thereafter, and on, to wit: the 9th day of May, A. D. 1888, 
the said defendant, the Board of County Commissioners of the Coun- 
ty of Lake, by its said attorney and counsel, did make and file in 
said cause and Court a motion to set aside the said finding and judg- 

ment and grant a new trial on the merits of said cause, which 
48 motion is in hac verba, to wit: 


Uxrrxp STATEs OF AMERICA, | I. 
District of Colorado, — 


In the Circuit Court of the United States of the Eighth Judicial 
Circuit of said United States, held within and for said District. 


BENJAMIN GRAHAM, Plaintiff, No. 1591 
. Motion to Vacate 


THE Boarp or County COMMISSIONERS OF THE „ 
County or LAKE, ColoRA Do, Defendant, — 


And now comes the defendant above named, by Daniel E. Parks 
and H. B. Johnson, its attorneys, and moves the Court to set aside 
and vacate the finding and judgment of the Court herein dated May 
8th, A. D. 1888, for $7,787.85 and custs, heretofore entered in this 
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cause, and grant a new trial on the merits, and a rehearing of the 
issues of law and fact involved in this action, upon the following 
grounds and for the following reasons, viz: 


First—The judgment and finding are against the law of the land. 


Second—The judgment and finding are in favor of the plaintiff 
when they should have been in favor of the defendant for costs of 
suit. 


Third—The Court erred in holding and adjudging that the in- 
debtedness claimed and sued upon in this action was lawful and 
valid as against the defendant, and that the same was not within 
the limitations prescribed by section six (6) of article eleven (XI) of 

the constitution of the State of Colorado in such case made 
49 and provided. 


Fourth—The Court erred in holding and adjudging that 
under the pleadings and facts agreed upon, it appeared, or was pre- 
sumed by law, upon the trial of this cause, that the indebtedness 
alleged and sued upon in this action was incurred in lieu of county 
warrants of defendant, made and issued by operation of law and 
not incurred by voluntary contract. 


Fifth—The Court erred in construing the stipulations of the 
agreed statement of facts in this cause against their manifest pur- 
pose and intention, and in holding that under the pleadings and 
statement of facts in this cause the plaintiff was entitled to judg- 
ment in accordance with the opinion of the Court expressed in the 
case of Rollins vs. Lake County, No. 2102, the facts and circum- 
stances of this case being wholly different from the said cause of 
Rollins vs. Lake County. 

(Signed), DAN’L E. PARKS, 
H. B. JOHNSON, 
Deft's Attys. 


And on, to wit, the 30th day of June, A. D. 1888, at said term of 
said Court, the said motion coming on to be heard by and before said 
Court, and being submitted to said Court for its judgment and de- 
cision, was overruled by said Court, to which ruling and decision 
upon said motion by the said Court the said Board of County Commis- 
sioner of the County of Lake, defendant, did then and there, in due 
time, form and manner, duly except. 

And inasmuch as the said several matters so produced, given in 

evidence, had and done in said cause aforesaid, objected and 
50 insisted upon as aforesaid, had and done as aforesaid, do not 

appear by the record of the finding and judgment ot said 
Court aforesaid, the said attorney and counsel for the Board of 
County Commissioners of the County of Lake, did then and there 
propose his aforesaid exceptions to the opinion, finding and judg- 
ment of the said Court, and the Judge thereof, and requested him 
to put his seal and signature to this bill of exceptions, containing 
the said several matters so produced, given in evidence and had as 
aforesaid in this cause, according to the form of the statute in such 
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case made and provided; and thereupon the said Judge, at the re- 
quest of the said counsel for the said Board of County Commissioners 
of the County of Lake, did put his seal to this bill of exceptions and 
sign the same, pursuant to the aforesaid statute in such case made 
and provided, and on, to wit, the 30th day of June, A. D. 1888. 

(Signed), DAVID J. BREWER, IsEAL.] 

Circuit Judge. 

Endorsed : 

No. 1591. In the U.S. Cireuit Court, District of Colorado. Ben). 
Graham, plff., vs. The Board of County Commissioners of the 
County of Lake, deft. Bill of Exceptions. Filed, Jul. 5, 1888. 

William A. Willard, Clerk. D. E. Parks & H. B. Johnson, 
51 Atty’s for Dei't. 


And afterwards, and on, to wit, the 6th day of July, A. D. 1888, 
came again the said defendant, by its attorney aforesaid, and filed 
in said Court and in said cause his precipe for a transcript of 
the record on writ of error to the Supreme Court of the United 
States. And the said pracipe is in words and figures as follows, 
to wit: 

Precipe for Transcript. 


Unitep STATES OF AMERICA, | * 
District of Colorado, 1 


In the Circuit Court of the United States for the District of Col- 
orado. 


BENJAMIN GRAHAM, Plaintiff, } 
v. — 
THe Boarp OF County COMMISSIONERS OF { No. 1591. 
THE County OF LAKE, CoLo., Defendant. 


The Clerk will make a transcript in error in the above entitled 
cause, containing the following proceedings therein: Summons, com- 
plaint, amended answer, replication, judgment and finding of Court 
and bill of exceptions. In making copy of complaint, let tran- 
script show first page of same and one count as a sample of all oth- 
ers, giving numbers only as duplicates and then add last page, also 
add amendment to complaint, also add record entries as to trial. 

(Signed), D. E. PARKS, 
Attorney for Deft. 
To WILLIAM A. WILLARD, Clerk. 
52 Denver, Colorado, July 5, 1888. 


Endorsed : 

Gen. No. 1591. Circuit Court of the United States, for the Dis- 
trict of Colorado. Benj. Graham, vs. The Board of County Commis- 
sioners of the County of Lake, deft. Prxcipe for Record. Filed this 

6th day of July, A. D. 1888. William A. Willard, Clerk, by 

53 F. W. Tupper, Deputy Clerk. D. E. Parks, Attorney for Deft. 
And afterwards and on, to wit, the 29th day of September, 

A. D. 1888, came again the said defendant, by its attorney aforesaid, 
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and filed in said Court and in said cause its precipe for, and sued 
out of and under the seal of said Court a writ of error to the Su- 
preme Court of the United States, and the said pracipe is in words 
and figures as follows, to wit: 


Prieipe for Writ of Error. 


Unitep States or AuxkRICA, } 8 
District of Colorado, 3 


In the Supreme Court of the United States. 


Tue Boarp or County CoMmMMISSIONERS ) 


OF THE CouNTY OF LAKE, COLORADO, Error to the Circuit Court 
Plaintiff in Error, of the United States for 


2D. © . do. 
BENJAMIN GRAHAM, | the District of Colora 


Defendant in Error. 


The clerk will issue a writ of error in the above entitled cause, 
directed to the Circuit Court of the United States, of the Eighth 
Judicial Circuit, held within and for the District of Colorado, at 

Denver, to review the record proceedings and judgment of 
54 said Circuit Court in the cause of Benjamin Graham, plain- 
tiff, vs. The Board of County Commissioners of the County 
of Lake, defendant, wherein judgment was rendered against said 
board, defendant, May 8, A. D. 1888, for $7,787.85 and costs, and 
returnable at the October term, A. D. 1888, of said. Supreme Court. 
(Signed) D. E. Parks. 
Attorney for plaintiff in error. 
To William A. Willard, clerk of the U. S. Circuit Court for the Dis- 
trict of Colorado, September, 1888. 


Endorsed: Gen. No. 1591. Circuit Court of the United States. 
The Board of County Commissioners of the County of Lake, Colo- 
rado, plaintiff in error, vs. Benjamin Graham, defendant in error. 
Pricipe for writ of error. Filed this 29th day of September, A. D. 
1888. Signed, William A. Willard, clerk, by F. W. Tupper, dep- 
uty clerk. D. E. Parks, attorney for plaintiff in error. 

And the said writ of error, with the return of the clerk thereto, 1s 

next hereto attached, to wit: 


55 Writ of Error and Return. 
Writ of error to Circuit Court, U. S., District of Colorado. 
UNITED StTaTEs OF AMERICA, N a g 
District of Colorado. 5 


The President of the United States, to the Judges of the Cireuit 
Court of the United States, for the District of Colorado, greeting: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said Circuit Court, between 
Benjamin Graham and The Board of County Commissioners of the 
County of Lake, a manifest error hath happened, to the great dam- 
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age of the said The Board of County Commissioners of the County 
of Lake, as by its complaint appears. We being willing that error, 
if any hath been, should be duly corrected, and full and speedy 
justice done to the parties aforesaid in this behalf, do command you, 
if judgment be therein given, that then, under your seal, distinctly 
and openly, you send the record and proceedings aforesaid with all 
things concerning the same, to the Supreme Court of the United 
States, together with this writ, so that you have the same at Wash- 
ington, D. C., on the second Monday of October next, in the said 
Supreme Court, to be then and there held; that the record and pro- 
ceedings aforesaid being inspected, the said Supreme Court may 
cause further to be done therein to correct that error, what of right 
and according to the law and custom of the United States should 
be done. 

Witness, the Honorable Samuel F. Miller, Associate Justice of the 
Supreme Court of the United States, this second day of October in 
the year of our Lord, one thousand eight hundred and eighty-eight, 
and of the independence of the United States the one hundred and 


thirteenth year. 
(Signed), WILLIAM A. WILLARD, 
[SEAL CIRCT. CT. U. s. COLO. ] Clerk. 
Allowed by 
56 MOSES HALLETT, Judge. 


Return. 


Tae Unirep States or AMERICA, I 
District of Colorado. we 
In obedience to the command of the within writ I herewith trans- 
mit to the Honorable Supreme Court of the United States a duly 
certified transcript of a portion of the record and proceedings in the 
within entitled case, as specified in the pracipe therefor filed herein, 
together with all things concerning the same. 
Witness my hand and seal of said Circuit Court, at Denver, in 
said district, this fifth day of October, A. D. 1888. 
(Signed), WILLIAM A. WILLARD, 
[SEAL CIRCT. CT. v. S., COLO. ] Clerk. 
Endorsed: Writ of error to Circuit Court, U. S. District of Colo- 
rado. Filed in Circuit Court of the U.S. this fifth day of 
57 October, A. D. 1888. Signed, William A. Willard, clerk. 
And afterwards, and on, to wit, the second day of Oc- 
tober, A. D. 1888, came again the said defendant, by the attorney 
aforesaid, and filed in said court, and in said cause, its bond on 
writ of error, and sued out of said Court a citation to the Supreme 
Court of the United States. And the said bond is in words and fig- 
ures as follows, to wit: 


BOARD OF COUNTY COMR’S OF LAKE co. vs. BENJ. GRAHAM. 37 


Bond on Writ of Error. 
In the Supreme Court of the United States of America. 
THe Boarp or County COMMISSIONERS OF 


THE County OF LAKE, COLORADO, Security on Error 
Plaintiff in Error, | the Circuit Court of the 
vs. | | United States, District 


BENJAMIN GRAHAM, of Colorado. 


Defendant in Error. 


Know all men by these presents, that we, the Board of County 
Commissioners of the County of Lake, Colorado, the County of 
Lake, Colorado, and Perley Dodge, William L. Otterbach, Jeremiah 
Irwin, Frank DeMainville and Daniel E. Parks, of the said county 
of Lake, are held and firmly bound unto Benjamin Graham, of the 
state of New York, in the sum of five hundred (500) dollars, to be 
paid to said Benjamin Graham, his executors or administrators. 

To which —_— well and truly to be made, we bind our- 
58 selves, and each of us, jointly and severally, our and each of 

our heirs, executors and administrators, firmly by these 
presents, 

Seals with our seals. Dated this first day of October, A. D. 1888. 

Whereas, the above named, The Board of County Commissioners 
of the County of Lake, Colorado, The County of Lake, Colorado, 
hath prosecuted a writ of error to the Supreme Court of the United 
States of America to reverse the judgment rendered in the above 
entitled action by the Circuit Court of the United States of the 
Eighth Judicial Circuit, held within and for the- Distriet of Colo- 
rado, at Denver in said district, said judgment being against said 
plaintiff in error and in favor of said defendant in error, for the 
sum of seven thousand seven hundred eighty-seven 85-100 dollars, 
and cos's of suit, ($7,787.85), and dated the eighth day of May, A. 
D. 1888. 

Now, therefore, the condition of this obligation is such that if the 
above named, The Board of County Commissioners of the County 
of Lake, Colorado, plaintiff in error, shall prosecute its said writ of 
error to and with effect, and answer all costs, if it shall fail to make 
good its plea, then this obligation shall be void; otherwise to re- 
main in full force and virtue. 

(Signed) THe Boarp or County COMMISSIONERS 
oF THE County OF LAKE, CoLoRapDo, 
59 Tue County or Lake, CoLorapo, [SEAL. ] 
By Pertey Dopee, : 
Chairman and Atty. in fact. 


PeERLEY DopcGE, , [SEAL. | 
Wm. L. OTrerBacn, SEAL.] 
JEREMIAH IRWIN, SEAL. | 
F. DEMAINEVILLE, SEAL. 
Dan’. E. Parks, SEAL. 


Sealed and delivered in presence of 
(Signed), ©. C. KELOGG. 
D. E. Pakks. 
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Allowed and approved Oct’r. 2, 1888. 
(Signed), MOSES HALLETT, 
N District Judge. 

Endorsed. No. 1591. Supreme Court of U. S. A. The Board 
of County Comm’rs of Co. of Lake, Colo., Plff. in Error, vs. Benja- 
min Graham, Deft. in Error. Bond for costs on error. Filed Oct. 
2,1888. William A. Willard, clerk. Dan’l E. Parks, attorney for 
plff. in error. 


And the said citation is next hereto attached, to wit: 
60 Citation. 
Citation, U. S. Circuit Court. 


Unitep States or AMERICA, | 
District of Colorado, j 


The United States of America: To Benjamin Graham, defendant 
in error, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington, D. 
C., on the eighth day of October next, pursuant to a writ of error, 
filed in the clerk’s office of the Circuit Court of the United States 
for the District of Colorado, sitting at Denver, wherein the Board of 
County Commissioners of the County of Lake is plaintiff in error, 
and you are defendant in error, to show cause, if any there be, 
why the judgment rendered against the said plaintiff in error, as 
in the said writ of error mentioned, should not be corrected, and 
why speedy justice should not be done to the parties in that behalf. 

itness, the Honorable Moses Hallett, judge of the Circuit Court 
of the United States for the District of Colorado, this second day of 
October, in the year of our Lord one tlrousand eight hundred and 
eighty-eight. 
(Signed), MOSES HALLETT, 
61 Judge. 

Endorsed. Gen. No. 1591. Circuit Court of the United States, 
District of Colorado. The Board, etc., Lake County, plaintiff in 
error, vs. Benjamin Graham, defendant in error. Citation. Filed 
in Circuit Court of the U. S. this 2d day of October, A. D. 1888. 
(Signed), William A. Willard, clerk. D. E. Parks, attorney for plain- 
tiff in error. 


Received a copy of the within citation this 2d day of October, 


1888. (Signed), ROBERT E. FOOT, 
62 Aity. for defendant in error. 


UnitED STATES OF AMERICA, I. 
District of Colorado, j — 

I, William A. Willard, clerk of the Circuit Court of the United 

States for the District of Colorado, sitting at Denver, do hereby cer- 

tity the above and foregoing to be a true, perfect and complete tran- 
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script and copy of a portion of the record and proceedings as speci- 
fied in the præeipe therefor filed herein, heretofore filed or had and 
entered of record in said court, and in a certain cause lately in said 
court pending, wherein Benjamin Graham was plaintiff and the 
Board of County Commissioners of the County of Lake was de- 
fendant, as fully and completely as the same still remaim on file or 
of record in my office. 

In testimony to the above, I do hereunto sign my name and affix 
the seal of said court, at Denver, in said district, this fifth day 

of October, A. D. 1888. 
(Signed), WILLIAM A. WILLARD, 

63 [SEAL BIRCUIT COURT. ] Clerk. 


IN THE SUPREME COURT OF THE UNITED STATES. 


— — —— 
— 


THE BOARD OF COUNTY COMMIS- 
SIONERS OF THE COUNTY or) 


LAKE. COLORADO, 
Plaintiff in Error, Assignment of Errors. 


us. 
BENJAMIN GRAHAM, 
Defendant in Error. 


— — — 


OF THE OCTOBER TERM A. D. 1888. 


Afterwards, to wit: on the second Monday of December, in this 
same term before the Justices of the Supreme Court of the United 
States, at the Capitol in the City of Washington, comes the said 
The Board of County Commissioners of the County of Lake Colo- 
rado, plaintiff in error by its attorney Daniel E. Parks, and says 
that in the record and proceedings aforesaid there is manifest error 
in this, to wit’ 

First—The Circuit Court of the United States for the District of 
Colorado and the Judge of said Court, Hon. David J. Brewer erred 
in applying the force, effect and law of the opinion, judgment and 

decision of said Court and Judge given in the said cause of 
64 Frank W. Rollins vs. The said Board of County Commission- 

ers, No. 2102, to the facts and issues involved and contained 
in the aforesaid cause of Benjamin Graham, plaintiff vs. The Board 
of County Commissioners of the County of Lake. 

Second—The said Court and Judge erred, applying the force effect 
and law of such opinion, judgment and decision of said cause of 
Rollins vs. The Board ete., in deciding and adjudging in the said 
cause of Benjamin Graham vs. The Board of County Commissioners 
of the County of Lake as follows, to wit: 

“In 1591 Graham vs. Lake County I looked over the agreed state- 
ment. It may be true that it does not come exactly within the scope 
of the opinion of yesterday (rendered in suit 2102, Frank W. Rol- 
lins vs. Board of County Commissioners of Lake Co.) in that the 
indebtedness is not stated to be all for these compulsory obligations, 
and yet it is stated generally that they were for this and county expenses, 
so that the county might issue a bond to pay those which were lia- 
bilities that could be enforced, and the bond on its face not showing 
one way or the other whether it was issued for one or the other the pre- 
sumption of the law being in favor of the validity of the bond, the 
same judgment will be entered.” And in this to wit: Ist. The 
finding that it was stated generally in the agreed statement of fact 
that the indebtedness sued on was for compulsory obligations and 
county expenses, was gross error; 2d. The finding that the bond 
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on its face not showing one way or the other whether it was issued 
for one or the other (compulsory or voluntary) the presumption of 
law was in favor of the validity of the bond, was also gross error. 

Third—The said Court and Judge erred in deciding, ruling and 

adjudging in and on the trial of the aforesaid cause that sec- 
65 tion six (6) of article eleven (XI) of the constitution of the 
State of Colorado alleged and set forth in the aforesaid record 
of said cause, was and is not a limitation upon the power of the said 
laintiff in error as to debts and obligations incurred and im 
y compulsory operation of law, and especially as to those claims 
and debts involved in this, the aforesaid action. 

Fourth—The said Court aud Judge erred in ruling and deciding 
in and on the trial of the aforesaid action that it was and is no 
defense to the aforesaid action that the general limit of county 
indebtedness had been reached when the obligations, to wit: the 
bonds and coupons attached thereto alleged and set forth in the 
plaintiff’s complaint in said action were contracted, the debt and 
obligation thereof being by said Court and Judge presumed, as a pre- 
sumptive conclusion of law, to be compulsory through the opera- 
tion of law on account of the county warrants exchanged for said 
bonds and coupons, said Court and Judge also ruling and deciding 
that by consequence thereof the same were not within the limit of 
said section six (6) of article eleven (XI) of the said constitution of 
the State of Colorado in such case made and provided, all of which 
said rulings, decisions and presumptions were and are signal errors, 
and each of them is erroneous. : g. 

Fifth—The said Court and Judge erred in finding the issues of 
the aforesaid cause in favor of the plaintiff below and against the 
defendant below and in assessing the said plaintiff’s damages at the 
sum of seven thousand seven hundred and eighty-seven dollars and 
eighty-five cents ($7,787.85) the said plaintiff being entitled to no 
recovery at all. 

Sizth The Court and Judge erred in giving and entering judg- 
ment in the aforesaid cause in favor of the said plaintiff below and 
against the said defendant below for the sum of seven thousand 
seven hundred and eighty-seven dollars and eighty-five cents 

($7,787.85) and costs, the said plaintiff being entitled to no 
66 judgment at all. 

Seventh—The said court and judge erred in finding in 
and upon the trial of the aforesaid cause the issues thereof in 
favor of the plaintiff below and against the defendant below. 

Eighth—The said Court and Judge erred in not giving and enter- 
ing judgment in the aforesaid cause in favor of the defendant be- 
low and against the plaintiff below for costs. 

Ninth—The said Court and Judge erred in overruling the motion 
made by the defendant below, in the aforesaid cause, to vacate and 
set aside the finding and judgment of said Court in said cause and 
grant a new trial on the merits and a rehearing of the issues of law 
and fact involved therein; and in this, to wit: 

Ist. The judgment and finding are against the law of the land. 

2d. The judgment and finding are in favor of the plaintiff when 
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they should have been in favor of the said defendant for costs of 
suit. 

3d. The Court erred in holding and adjudging that the indebt- 
edness -claimed and sued upon in said action was lawful and valid 
as against the said defendant below and that the same was not 
within the limitations prescribed by section six (6) of article eleven 
(X1) of the constitution of the State of Colorado in such case made 
and provided. 

It. The Court erred in holding and adjudging that under the 
pleadings and the facts agreed upon it appeared or was presumed 
by law, upon the trial of this cause, that the indebtedness alleged 
and sued upon in this action was incurred in lieu of county war- 
rants of defendant made and issued by operation of law and not in- 
curred by voluntary contract. 

Sth. ‘The Court erred in construing the stipulations of the 

67 aevreed statement of facts in this cause against their manifest 

purpose and intention and in holding that under the plead- 

ines and statements of facts in this cause the plaintiff was entitled 

to judgment in accordance with the opinion of the said Court and 

Judge expressed in the cause of Rollins vs. Lake County, No. 2102, 

the facts and circumstances of the aforesaid cause being wholly dif- 
ferent from the said cause of Rollins vs. Lake County. 

Tenth—TVhe tinding and judgment of said Court and Judge in 
the aforesaid cause is contrary to the evidence adduced in said cause 
on the trial thereof and the law of the land applicable thereto, and 
neh tinding and judgment is by reason thereof signally erroneous. 

And the said The Board of County Commissioners of the County 
of Lake Colorado, plaintiff in error, prays that the Judgment afore- 
sald may be reversed and annulled and altogether for naught held 
acd that the said plaintiff in error may be restored to all things 
Which it has lost by occasion of the said judgment. 

DAN'L E. PARKS, 
GS Attorney for Plaintiff in Error. 


Endorsed i Wrapp. *. 


108 


Supreme Court of the United States No. 223 — 
County Commissioners of the County of Lake Colorado plaintiff in 
error vs. Benjamin Graham defendant in error. In error to the Cir- 
cenit Court of the United States District of Colorado sitting at Den- 

ver. 5 
(ii! Filed October 7. ISSS. 
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In the Supreme Court 


Of the Gnited States. 


THE BOARD OF COUNTY COMMIS- 
SIONERS OF THE COUNTY OF 


LAKE, COLORADO, 
Plaintiff in Error, No. 1266. 


vs. | 
BENJAMIN GRAHAM, . 


Defendant in Error. 


STATEMENT OF THE CASE 


This is an action upon coupons. The complaint al- 
leges the issuance of certain bonds, on January 2, 1882, 
which bore interest according to divers coupons thereto 
attached; that the coupons in suit, before they became 
due and payable, became the property of plaintiff, and 
that they were duly presented for payment and payment 
refused. By an amendment to the complaint it is alleged 
that the bonds to which the coupons in suit were attached 
were duly issued under and by virtue of an act of the 
general assembly of the state of Colorado entitled: “An 
act to enable the several counties of the state to found 
their floating indebtedness,” approved February, 21 1881. 


= 


In the fourth separate defense contained in the answer 
it was averred that the bonds and coupons in question 
were issued and the debt and obligation thereof con- 
tracted in direct violation of section six, of article eleven, 
of the constitution of the state of Colorado, and at a time 
when the limitation of the aggregate amount of indebted- 
ness which could be contracted or incurred for all pur- 
poses, as prescribed by said constitutional provision, had 
been reached and exceeded by defendant, by reason of 
which said bonds and coupons are absolutely void. Issue 
was taken upon this fourth defense by a replication. 
(Record p. 9, 10). 

The cause was submitted to the court, without a jury, 
upon an agreed statement of facts. This agreed statement 
contains an exact copy of the form of these bonds, show- 
ing that each bond belonged to an issue amounting to 
five hundred thousand dollars. The bonds also contained 
recitals that they were issued under the funding act refer- 
red to in the complaint; that the issue had been author. 
ized by a vote of the people, and that the provisions and 
requirements of said act had been complied with. (Record 
p. 14). 

The ninth, tenth, eleventh, twelfth, thirteenth, four- 
teenth and fifteenth clauses of said agreed statement are 
as follows: 

%h—-That in the year 1879, the said county of Lake 
was indebted to sundry persons for fees of county officers, 
support of the poor, arrest and prosecution of criminals, 
feeding and confining prisoners, for juries and witnesses’ 
fees, and other county expenses, in the sum of about one 
hundred thousand dollars evidenced by county warrants, 
and that the assessed valuation of said county for said 
year was $3,672,703. 

10th—That in the year 1880, said county was indebted 
for similar purposes in the sum of about three hundred 
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thousand dollars, evidenced by county warrants, and that 
the assessed valuation of said county for said year was 
$11,025,793. 

11th—That in the year 1881, said county’s indebtedness 
for similar purposes had reached and was the sum of five 
hundred thousand dollars, evidenced by county warrants, 
and that the assessed valuation of said county for said year 
was $16,423,403. Afterwards, in 1882, rebated by defend- 
ant in accordance with the decision of the supreme court 
of this state to about $5,017,000. 

12th --That said indebtedness of $500,000, so evidenced 
by county warrants, and for which said bonds were ex- 
changed, was a part of the floating indebtedness of said 
county, existing and outstanding in the year 1881. and at 
the time said county gave notice and proceeded to vote 
under said act, to exchange said warrants for said bonds, 
as in said bonds recited. 

13th—That the indebtedness of said county on the 6th 
day of September, A. D. 1881, the day. the first notice was 
published under said act, as evidenced by county warrants, 
was $500,000, and the assessed valuation of the property 
of said county on said day for all purposes was 816, 423, 
403; afterwards, in 1882, rebated to $5,017,000, as afore- 
said, and said indebtedness and valuation was the same 
on the day the bonds and coupons attached were issued. 

14th—That in addition to said warrant indebtedness of 
$500,000, said defendant was indebted on bonds fur court 
house, roads and bridges in the sum of $55,000. 

15th—That the statement and review of the proceed- 
ings of the constitutional convention of Colorado and the 
address of the convention to the people of the state as set 
forth by the supreme court of Colorado in the case of 
Seeley vs. May (9 Colo. 80) is correct. It is further stipu- 
lated and agreed that if section 6 of article eleven (11), of 
the constitution of the state of Colorado, be construed to 


. 


be a limitation upon the power of the defendant county 
to contract any and all indebtedness, including all such 
as that sued upon in this action. then it is admitted that 
the claimed indebtedness sued on herein was incurred 
after the limitation prescribed by said constitution had 
been reached and exceedel by the said defendant, the 
county of Lake, and in the event of such a construction, 
by this court, or the supreme court of the United States, 
then and in that case, and for the purposes of this action, 
it is hereby also admitted that the defendant is entitled to 
judgment thereon unless the defendant is estopped from 
making such defense by the recitals contained on the 
face of such bonds and coupons sued on in this action. 
(Record p. 16, 17). 

The court, applying the decision in Rollins vs. Board 
of County Commissioners of Lake County (which is now 
pending in this court as Board of County Commissioners 
of Lake County, Plaintiff in Error, vs. Rollins, Defendant 
in Error, No. 1347), rendered judgment for the plaintiff. 
(Record pp. 31-32.). 

A motion was made to vacate this judgment and grant 
a new trial, which motion was as follows: 

And now comes the defendant above named, by Daniel 
E. Parks and H. B. Johnson, its attorneys, and moves the 
court to set aside and vacate the finding and judgment of 
the court herein dated May Sth, A. D. 1888, for $7,787.85 
and costs, heretofore entered in this cause, and grant a 
new trial on the merits, and a rehearing of the issues of 
law and fact involved in this action, upon the following 
grounds and for the following seasons, viz. : 

First-—The judgment and finding are against the law of 
the land. 

Second—The judgment and finding are in favor of the 
plaintiff, when they should have been in favor of the de- 
fendant for costs of suit. 
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Third—The court erred in holding and adjudging that 
the indebtedness claimed and sued upon in this action 
was lawful und valid as against the defendant, and that 
the same was not within the limitations prescribed by sec- 
tion six (6) of article eleven (11) of the constitution of the 
state of Colorado, in such case made and provided. 

Fourth—The court erred in holding and adjudging that 
under the pleadings and facts agreed upon, it appeared, 
or was presumed by law, upon the trial of this cause, that 
the indebtedness alleged and sued upon in this action was 
incurred in lieu of county warrants of defendant, made 
and issued by operation of law, and not incurred by vol- 
untary contract. 

Fifth—The court erred in construing the stipulations of 
the agreed statement of facts in this cause against their 
manifest purpose and intention, and in holding that, under 
the pleadings and statement of facts in this cause, the 
plaintiff was entitled to judgment in accordance with the 
opinion of the court expressed in the case of Rollins vs. 
Lake County, No. 2102, the facts and circumstances of 
this case being wholly different from the said cause of 
Rollins vs. Lake County. (Record pp. 32-33.) 

This motion being overruled, and appropriate excep- 
tions to said several rulings having been saved, a bill of 
exceptions was tendered and allowed. (Record p. 34.) 
The cause was then brovght to this court by writ of error 
upon error duly assigned. (Record pp. 40-42.) 

A stipulation has been filed by which this cause is to be 
argued and submitted, under rule 20, in connection with 
the case of The Board of County Commissioners of Lake 
County, Plaintiff in Error, vs. Rollins, Defendant in Error, 
No. 1347. ö 
BRIEF OF PLAINTIFF IN ERROR. 

As this cause is submitted with the case of The Board, 
etc., v. Rollins (No. 1347) the important questions therein 
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raised and discussed, viz: (1) As to whether the limita- 
tion prescribed by the constitution (art. II, sec. 6) is con- 
fined to indebtedness by loan, and (2) As to whether, if 
this is not the case, indebtedness incurred by operation of 
law is to be excepted from the effect of such constitutional 
provision, will not be re-argued, but submitted upon the 
arguments and briefs made and filed in the other cause, 
upon which we stand in this cause. We shall, therefore, 
present such additional considerations as we maintaig 
require the reversal of the judgment in this cause, inde- 
pendent of the questions involved in the other cause, and 
attempt to answer such arguments as will be urged by 
counsel on the other side in favor of the aftirmance of the 
judgment in this cause, whether the judgment in the other 
‘ause be reversed or affirmed upon the questions above 


noted. 
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The record contains nothing, either by way of allega- 
tion or proof, that tends to show what part or proportion 
of the bonds in question, amounting to five hundred thou- 
sand dollars, were issued to fund warrants which had 
been executed upon what the court has called compulsory 
obligations. The agreed statement of facts shows that in 
1881 the county had outstanding county warrants to the 
amount of five hundred thousand dollars, which said war- 
rants had been issued to sundry persons for fees of county 
officers, support of the poor, arrest and prosecution of 
criminals, feeding and confining prisoners, for juries and 
witnesses’ fees, for other county expenses and for similar pur- 
poses; and that these warrants constituted a part of the 
floating indebtedness of said county, and were the war- 
rants for which said bonds were exchanged. It is self- 
evident that all that is recited in this agreed statement 
was merely by way of inducement, and was had for the 
purpose of arriving at the relation that existed between 
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the indebtedness, and the assessed valuation of the tax - 
able property, of the county. No attempt was made to 
arrive at the character of these warrants with reference to 
any fantastic distinction respecting so-called rontructual 
and compulsory obligations. If this had been the inten- 
tion it would have been an easy matter to have scheduled 
the warrants which went into the entire issue of fund- 
ing bonds and shown precisely for what purposes they 
were originally issued. No one anticipated that if the 
constitutional limitation should not be construed as con- 
fined to indebtedness contracted by loan, that any court 
could except, from the plain language of the constitution, 
a large mass of indebtedness, amounting to the sum of 
five hundred thousand dollars that went into these bonds, 
and include, within such exception, other indebtedness, 
as shown by the cause with which this is submitted, upon 
any such fanciful theory as has been done; and hence no 
evidence was presented to meet any such unexpected con- 
tingency. But we will proceed to notice the purposes for 
which these warrants were issued as shown by this agreed 
statement. 

The first purpose mentioned is for fees of county officers. 
Will any sane man pretend to claim that all fees of all 
county officers are compulsory obligations? We do not 
understand that the court below, in its wildest flight, has 
imagined that the mere fact that fees of county officers 
are regulated by the legislature makes such fees com- 
pulsory obligations, wholly irrespective of the nature of 
the service or whether the same is rendered to the county 
or to the state. The court below attempted to prescribe a 
rule upon this subject, and said: “ It is well here to stop 
a moment and consider what a' county is. I» one respect, 
it is an independent corporation, having peculiar private 
interests and concerns. The management of those in- 
terests and concerns is, as a general rule, confided to the 
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county officials; and the debts incurred in the manage- 
ment of those private affairs are created by the voluntary 
contracts of those officials. In another respect, the county 
is but a mere subdivision of the state, and only determines 
locally the administration of those affairs which affect the 
people of the state as a whole.” By way of illustration 
and definition as to what belongs to the first and volun- 
tary class of matters about which indebtedness could be 
incurred (and these being the matters of supposed private 
concern) the court said: “They knew that a large dis- 
cretion was given to county commissioners in the matter 
of creating obligations against the county. They knew 
that it was usual to give them power to build and keep 
in repair county buildings, to lay out, open, and improve 
county roads, build bridges, and otherwise subject the 
county to large expenditures. With this in view, the ob- 
vious purpose of the statute was to limit their powers in 
this direction, and to say that beyond a certain sum no 
county official should be authorized to contract a debt 
binding against the county.” As to matters supposed to 
belong to the latter class the court says: “Take the ad- 
ministration of justice in the courts, the matter of elec- 
tions, the preservation of the public peace, and matters of 
a kindred nature. They are not the purely private concerns 
of thecounty. They affect vitally and largely the interests 
of the state asa whole. It is common elsewhere, it was 
and is the case here, that the cost of these public services 
is cast largely upon the county. Not upon the county 
as an independent corporation, and solely interested 
in and benefited by such services, but as a portion of the 
state, and as such portion thus contributing to the gen- 
eral welfare. In the creation of debt for these services the 
county is not consulted. It has no voice in saying when 
they shall be incurred, or to what extent. I know the 
line of demarkation is not preserved with absolute uni- 
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formity, but the general character of the difference be- 
tween contractual and compulsory obligations is as I have 
stated.” We will not stop here to inquire why the build- 
ing of court houses for the state to hold its courts in, and 
jails for the state courts to send their prisoners to, are not, 
in a general sense, just as much matters in which the 
state is interested, as it is in any other matters pertaining 
to the administration of the affairs of the state through 
the agency of counties, about which expense can be in- 
curred, as we are now engaged with the consideration of 
the question as to whether, iu any view of the case, it can 
be claimed that the fees of all county officers belong to 
the latter class, as defined by the court. Among county 
officers are clerks of courts, sheriffs, county treasurers, 
county clerks, county judges, county commissioners, cor- 
oners, justices of the peace, constables, county assessors, 
county superintendents of public schools, county attor- 
neys, etc. The fees of these officers dre largely prescribed 
by statute, but their services are rendered in the adminis- 
tration of the affairs of the counties in both of the capac- 
ities defined by the court below. Such fees constitute an 
important item in the ordinary and current expenses of all 
counties. : 

The purpose that is next mentioned in the agreed state- 
ment, for which the warrants in question were issued, 
is support of the poor. We have set forth the legislation of 
this state upon this subject in our brief in The Board, etc., 
vs. Rollins. (Brief p. 90, 91.) The establishment and main- 
tenance of a poor-house is purely a matter of discretion. 
(Genl. Stat. Sec. 2538.) Another provision of the chapter 
relating to paupers (Genl. Stat. Sec. 2532) is as follows: 
“When any non-resident, or any other person, not coming 
within the definition of a pauper, shall fall sick in any 
county of this state, not having money or property to pay 
his or her board, nursing and medical attendance, it shall 
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be the duty of the county commissioners, upon complaint 
made to them, or either of them, to give an order to be 
given such assistance to such poor person, as they may 
deem just and necessary, and if said sick person shall die, 
then said county commissioners, or commissioner, shall 
give an order to be given to such person a decent burial, 
and the county commissioners may make such allowance 
for board, nursing and medical aid or burial expenses, to 
the person or persons entitled thereto, as they shall deem 
just and equitable, and order the same to be paid out of the 
county treasury.” The agreed statement does not show 
whether these warrants for the support of the poor were 
issued in and about the establishment and maintenance 
of a poor-house, or uncer and by authority of the last 
mentioned provision of the statute; but in either event 
the indebtedness was discretionary, and resulted from 
contractual dealings with the board of county commis- 
sioners. 

The purpose next mentioned, for which these warrants 
were issued, was the arrest and prosecution of criminals. 
The fees of district attorneys, deputy district attorneys, 
justices of the peace, sheriffs, constables, etc., for the arrgst 
and prosecution of criminals, are generally prescribed by 
statute, but the question as to whether such prosecutions 
shall be instituted, and how much expense shall be in- 
curred in the conducting thereot, are necessarily left to 
the discretionary action of the officers of the counties. It 
is not only notorious, but perfectly obvious that this is a 
matter about which improvidence and extravagance may run 
riot. We showed in our brief in the other cause that the 
entire matter of establishing, changing and abolishing 
justice precincts and justice of the peace courts, is com- 
mitted to the discretion of the board of county commis- 
sioners. A justice's court must have a constable, and of- 
fenses against the law must be found sufficient to main- 


— 


tain these establishments. Every one knows that these 
courts may be extravagant or economical, as they may 
deem proper, or as they may be constrained by law. It was 
the intention of the convention that framed the constitu- 
tion to “ prevent extravagance” with reference to all such 
matters. To accomplish this purpose, the indebtedness 
that could exist against a county was limited, and it was 
required that, if these officers of counties would be ex- 
travagant, provision must be made, by immediate taxa- 
tion, to meet indebteaness beyond this limit that might 
be contracted by all such officers. The court below, in 
order to reach the conclusion that it did reach, was com- 
pelled to indulge in all sorts of presumptions that county 
officials would be extravagant, and thus incapacitate the 
counties for administering public affairs; but the more 
reasonable presumption would be that a provision of the 
constitution, designed to prevent this very exravagance, 
would have the effect intended. It will have this effect if 
it is enforced, and the fact that it has been disregarded and 
violated by officers of counties, furnishes no reason or ex- 
cuse for repealing it by construction. 

The next purpose for which such warrants were issued 
was for feeding and confining prisoners. We have, also, in 
our brief in the other cause, called attention to the legis- 
lation in this state upon the subject of the establishment 
and management of jails and the restraint and care of 
prisoners. The entire subject is committed to the dis- 
cretion of the board of county commissioners. It may he 
said that the law makes it the duty of such board to act 
with reference to these matters, but neither the measure 
of this duty nor the amount or rate of expense that may 
he incurred in the performance thereof, is anywhere pre- 
scribed. Here is another field in which it is most obvious 
that either extravagance or economy may be the rule. 
Which shall it be? The constitution has declared that, 
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with certain exceptions, the counties shall administer all 
of these matters, and perform the duties devolved upon 
them bv law, within their income, but the court below has 
held that no matter how profligate the officers of the 
counties may be; no matter how little taxation is resorted 
to to meet these current expenses, and no matter now much 
indebtedness results from this profligacy, the validity of 
their action is not affected by the constitution. 

The next purpose mentioned in the agreed statement is 
for juries and witnesses’ fees. Here is another field in which 
vast discretion can be exercised by county officers in con- 
tracting and incurring indebtedness. Trifling causes may 
be multiplied and large numbers of witnesses may be 
summoned, a large proportion of which can be, and, in 
the interest of economy, should be, dispensed with; and, 
in many cases, the purposes of Justice would be best sub- 
served by doing so. The law prescribes what the fee of u 
witness and juror shall be, but it does not call the jury or 
summon the witness. This is left to the discretion of 
officers. If it be said that this discretion is controlled by 
the exigencies of the occasion, we answer that the require- 
ments of the law can be fulfilled with due reference to 
economy, or the wildest extravagance can be indulged in. 
Officers must subserve certain ultimate purposes, but 
there are two ways to do everything. It is the duty of 
every man to live while he can, but he should, and gen- 
erally must, live according to his income and ability. The 
constitution merely applies this principle to counties: It 
does not limit their income. If an emergency arises it 
may be met by the levy of a special tax, and special war- 
rants, even in advance of its collection, may be drawn 
thereon to meet such emergency. It is not necessary that 
authority to incur indebtedness should be considered or 
treated as a panacea for every ill to which the body politic 
may be exposed. On the contrary, public indebtedness 


itself, is regarded by the constitution, as an evil that must 
be restrained. 

There are two other classes of purposes mentioned in 
this agreed statement, (1) other county expenses, and, (2) 
similar purposes. The agreed statement shows that the 
great bulk of the outstanding warrant indebtedness of the 
county (amounting to five hundred thousand dollars) 
went into these funding bonds. It can be easily seen, 
from this fact, that these warrants represented an indebt- 
edness incurred for all the varied purposes, and with 
reference to the various subject matters, about which a 
county can incur indebtedness. The terms “other county 
expenses” clearly include all the other purposes for and 
about which there is a current expense. The terms “similar 
expenses” also extend the purposes for which this indebt- 
edness was incurred far beyond those that had been 
specified. The c below, therefore, has not only under- 
taken to except indebtedness from the plain terms of the 
constitution, by calling it compulsory, but has actually 
nullified the entire provisiun by substantially treating 
the entire indebtedness of the county as being of this 
character. The court below, by the decision in this cause, 
attempts to validate bonds to the amount of five hundred 
thousand dollars, together with accumulated interest. In 
the cause submitted with this one the court has rendered 
judgment for nearly fiity thousand dollars more, al- 
together irrespective of any inquiry as to the purposes for 
which the warrants in suit were issued. In addition to 
this the agreed statement in the other cause shows judg- 
ments against the county for about one hundred and 
thirty thousand dollars, and there were outstanding 
bonds for court house, roads and bridges amount- 
ing to fifty-five thousand dollars. To specify 
other indebtedness of this county would be to 
travel outside of the record, and this we will not do. When 
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we consider that the entire indebtedness that could be con- 
tracted under the literal terms of the constitution, upon 
the valuation of 1881, would be about sixty thousand 
dollars only, and when we then contemplate the enormous 
burden of indebtedness that, if validated by this court, 
has been, through the mismanagement, extravagance and 
fraud of county officials, cast upon the people of this 
county, we can get a very clear vision of the importance 
and necessity of a constitutional limitation, and the utter 
failure of the people of this state under this construction, 
to place around themselves any efficient safeguard against 
the shameful abuse of their credit. 
The conrt not only holds that all the warrants issued 
for the purposes specified in the agreed statement were 
executed upon compulsory obligations, but presumes that 
those issued for other county expenses and other similar pur- 
poses were, also, executed upon obligations of this charac- 
ter. We have seen that the first helding was erroneous, 
and we will now consider whether there is any such legal 
presumption as the one asserted. The court below said: 
“In 1591, Graham vs. Lake County, I looked over this 
agreed statement. It may be true that it does not come 
exactly within the scope of the opinion of vesterday (ren- 
dered in suit 2102, Frank W. Rollins vs. Board of County 
Commissioners of Lake County,) in that the indebtedness 
is not stated to be all for these compulsory obligations ; and 
yet, it is stated generally that they were for this and 
county expenses, so that the county might issue a bond to 
pay those which were liabilities that could be enforced, 
and the bond on its face not showing one way or the other, 
whether it was issued fur one or the other, the presumption of 
the law being in favor of the validity of the bond, the same 
judgment will be entered.“ The position here assumed 
by the court is, as we understand it, that there is no lim- 
itation upon the amount of indebtedness that may be con- 
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tracted by a county upon compulsory obligations, and that, 
the bonds, not showing on their face that they were 
issued for indebtedness, either in whole or in part, that 
was not of this character, are, as commercial paper, bind- 
ing and obligatory in the hands of a holder for value. 
The bonds contain a recitation as follows: This bond is 
one of 710 funding bonds, cach of like date, comprised in 
three series, designated “A,” “B” and “C” respectively ; 
series “A” consisting of 450 bonds for the sum of one 
thousand dollars each, numbered from 1 to 450, both 
numbers inclusive; series B“ consisting of 60 bonds, for 
the sum of five hundred dollars each, numbered from 451 
to 510, both numbers inclusive ; and series C“ consisting 
of 200 bonds for the sum of one hundred dollars each, 
numbered from 511 to 710, both numbers inclusive, the 
whole amounting to five hundred thousand dollars, which 
the Board of County Commissioners of said Lake county 
have issued under and by virtue of and in full compliance 
with an act of the general assembly-of the state of Colo- 
rado, entitled “An act to enable the several counties of 
the state to fund their floating indebtedness,” approved 
February 21st, 1881; and it is hereby certified that all 
the provisions and requirements of said act have been 
fully complied with by the proper officers in the issuing 
of this bond. It is further certified that this issue of bonds 
has been authorized by a vote of a majority of the duly 
qualified electors of said county of Lake, voting on the 
question at a general election duly held in said county on 
the Sth day of November, A. D. 1881. The faith and 
credit of the county of Lake are hereby pledged for the 
punctual payment of the principal and interest of this 
bond. The questions that arise upon this recitation are 
(1) is there any presumption of law that all of the war- 
rants that were funded by these bonds had been issued 
for compulsory obligations, (2) if so is this presumption 
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conclusive, and, (3) if there is such a presumption, but it is 
not conclusive, and the contrary is shown as to a large 
portion of such warrants, then what effect does this have 
upon the validity of the bonds? 

There is nothing in these bonds that can be given the 
effect of a recital either that thev were issued for warrants 
that had been executed for compulsory obligations or that 
the bonds or Warrants were within the limitation pre- 
scribed by the constitution. The mere fact that bonds 
were issued, where they contain no recitals bringing them 
within the limitation of indebtedness fixed by the consti- 
tution, is not proof, in favor of a bona fide holder even, that 
the circumstances existed which authorized them to be 
issued. (Buchanan vs. Lichfield 102 U. S. 278; Carroll 
County vs. Smith 111 U. S. 556). It would follow that 
where the bonds on their face show that they were issued 
for an amount of indebtedness that is beyond the consti- 
tutional limitation, unless issued for a particular character 
of indebtedness, and there is no recital as to the character 
of the indebtedness or the constitutional limitation, there 
would be no legal presumption in favor of the bonds. 

But even if there is such presumption, it could not, in 
the very nature of the case, be conclusive. It is clear and 
certain that if the bonds in question were issued for in- 
debtedness that was partly compulsory and therefore con- 
stitutional, and partly contractual and therefore uncon- 
stitutional, this fact may be shown by way of defense to 
an action upon the bonds. (Dixon Co. vs. Field 111 U. 
S. 85). The funding act (Session Laws Colo. 1881 p. 85) 
authorized the funding of the outstanding warrants of the 
county. No judicial power was or could have been vested 
in the board of county commissioners to determine any 
question as to the validity of these warrants. Every 
bond showed upon its face that it belonged to an issue 
largely in excess of the constitutional limitation unless 
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the entire issue was for a particular class of warrants. 
As to whether this was the fact neither the funding act 
nor any recital in the bond gave any information. A 
fair inference, however, to be drawn from the funding act 
would be that no distinction was observed in issuing the 
bonds respecting the nature of the original obligations 
upon which warrants had been issued. If the construc- 
tion given to this constitutional provision in the cause 
submitted with (and applied in) this one, shall be held to 
be the true meaning of the constitution, then it must be 
presumed that every one knew the law, and that these 
bonds were taken with notice that they could not be is- 
sued beyond the constitutional limitation unless the war- 
rauts funded belonged to this special character. This 
would place the public on inquiry as to the real char- 
acter of such warrants. It clearly appears, as we have 
already seen, that a large portion of these warrants were 
issued upon indebtedness that was in no manner or de- 
gree compulsory, and there being no, estoppel against the 
consideration of this fact, the question then arises as to 
the effect upon the validity of the bonds of including these 
invalid warrants. 

We submit that the necessary effect of issuing these 
funding bonds without reference to any distinction as to 
the purpose for which the warrants had been issued (even 
if any such distinction exists) is to render void the entire 
issue. A contract illegal in part and legal as to the resi- 
due, is void as to all, when the two parts cannot be sepa- 
rated. One entire consideration cannot, within this rule, 
be separated, though composed of distinct items, some of 
which are legal and others illegal. (Bishop Con. Sec. 471 
and note; 3 Amer. and Eng. Ency. Law 887; Pueblo ete 
vs. Taylor 6 Colo. 1). If the legal part can be separated 
from the part that is illegal the former may be enforced. 
(Gelpeke vs. Dubuque 1 Wall. 220; United States vs. 
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Hodson 10 Wall. 395; Oregon etc. vs. Winsor 20 Wall. 
64; United States vs. Bradley 10 Pet. 343). In Hender- 
son vs. Palmer (71 III. 579) the court said: “As a general 
rule, if any part of an entire consideration for a promise, 
or any part of an entire promise, be illegal, whether by 
statute or at common law, the whole contract is void.” 
These warrants, many of them at least, were issued in 
violation of the constitution. All such transactions were 
illegal. The officers issuing them and the parties receiv- 
ing them were particeps criminis. Five hundred thousand 
dollars of bonds were issued as one act. It would be im- 
possible to follow each warrant and identify the particular 
bond that it entered into. In an action upon any partic- 
ular bonds or coupons it would, then, be impracticable to 
separate the legal from the illegal items of indebtedness 
for which they were issued. The result is that the en- 
tire issue of bonds must be held invalid, and the plaintiff 
remitted to an action upon ‘such warrants, if any, as he 
can allege and show were issued within the constitutional 
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All that has been heretofore presented has been by 
way of further defense to these bonds and chiefly applica- 
ble only in the contingency that the court entertains the 
alleged distinction made by the court below respecting 
contractual and compulsory obligations. If this distine- 
tion is not recognized then how will the case stand? In 
the agreed statement it is stipulated as follows: “ It is fur- 
ther stipulated and agreed that if section six of article 
eleven, of the constitution of the state of Colorado, be con- 
strued to be a limitation upon the power of the defendant 
county to contract any and all indebtedness, including all 
such as that sued upon in this action, then it is admitted that 
the claimed ‘indebtedness sued on herein was incurred 
after the limitation prescribed by said constitution had 
been reached and exceeded by the said defendant, the county 
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of Lake, and in the event of such a construction, by this 


court, or the Supreme Court of the United States, 
and in that case, and for the purposes of this action, 


then 
it is 


hereby also admitted that the defendant is entitled to 
judgment thereon unless the defendant is estopped from 
making such defense by the recitals contained on the face 


of such bonds and coupons sued on in this action. 


It is 


understood, however, that this stipulation is made for the 
purposes of this action only and shall in no wise affect 
the rights of any person in any future action in law or in 
equity brought on said warrants.” Thus we see that, in 
the event that said distinction is repudiated by this court, 
all questions as to the invalidity of these bonds, and the 
facts upon which the same rest, are ended, unless there is 
something arising, by way of estoppel, upon the face of 


the bonds. 


We can discover nothing contained in these bonds that 
creates any estoppel against the defense that they were 
issued in violation of this provision of the constitution. 
Every bond shows upon its face an amount of alleged in- 


debtedness that could not exist under the constitution. 


In 


Dixon County vs. Field (111 U. S. 63) this court said: 


“In determining the limit of power there were necessarily 


two factors: the amount of the bonds to be issued, 


the amount of the assessed value of the property for 


and 
pur- 


poses of taxation. The amount of the bonds issued was 
known. It is stated in the recital itself. It was eighty- 
seven thousand dollars (in the present case five hundred 
thousand dollars). The amount of the assessed value of 
the taxable property in the county is not stated, but, ex vi 
termini, it was ascertainable in one way only, and that was 
by reference to the assessment itself, a public record 
equally accessible to all intending purchasers of bonds, as 
well as to. the county officers. This being known, the 


ratio between the two amounts was fixed by an arithmet- 
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ical calculation. No recital involving the amount‘of the 
assessed valuation of the property to be taxed for the pay- 
ment of the bonds can take the place of the assessment 
itself (and there was no such recital in the bonds in con- 
troversy), for it is the amount, as fixed by reference to 
that record, that is made by the constitution the stand- 
ard for measuring the limit of the municipal power.“ In 
Buchanan ys. Lichfield (102 U. S. 278) this court also 
said: “The purchaser of the bonds was certainly bound 
to take notice, not only of the constitutional limitation 
upon municipal indebtedness, but of such facts as the au- 
thorized official assessments disclosed concerning the val- 
uation of taxable property within the city.“ The princi- 
ple of these decisions was recognized in the case of Da- 
viess Co. vs. Dickenson (117 U. S. 657). 

The bonds contain a recital that their issue was author- 
ized by a vote of the people, and that all the provisions 
and requirements of the act ot February 21, 1881, had 
been fully complied with by the proper officers in the is- 
suance of the bonds. This constitutes no assertion with 
reference to the constitution. A compliance with the act 
in question does not import a compliance with law gen- 
erally, or with the constitution. But even if the officers 
of the county had undertaken to recite that the bonds 
were issued according to the constitution and the law 
there would have been no estoppel. In Katzenberger vs. 
City of Aberdeen (121 U. S. 172), this court said:“ But 
it is insisted that the city is estopped, by the recital of 
the bonds, from denying that they were lawfully issued. 
The recital is, in effect, that they were issued under and 
pursuant to law, the charter of the city, and the ordi- 
nance of April 26, 1870. As has been seen, neither the 
charter, nor any other law of the state, conferred in ex- 
press terms power on the city to issue these bonds under 
any condition of facts. The ordinance of the mayor and 
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selectmen directing their issue is not of itself enough. 
Legislative authority, express or implied, to pass the or- 
dinance must be shown. The recital, therefore, in its 
present form, is of matter of law only, because it implies 
the existence of no special facts affecting the case, except 
the issue of the bonds under the ordinance to pay the 
subscription to the stock without any vote of the electors 
to be taxed therefor. It is, in effect, nothing more than a 
recital that bonds issued under such circumstances were 
under and pursuant to law and the charter of the city. 
Such a recital does not estop the city from asserting the 
contrary. To hold otherwise would be to invest 9 mu- 
nicipal corporation with full legislative power, and make 
it superior to the laws by which it was created.” There 
is nothing in the funding act under which these bonds 
were issued, a compliance with which would import that 
they were issued within the constitutional limitation. 
These bonds were, as we have stated, all issued at one 
time and as one official act. If the issue would swell the 
indebtedness of the county beyond the constitutional lim- 
itation, then the entire issue would be void. It would be 
impossible to arrive at any calculation or basis upon 
which any portion of the bonds could be held to be within 
the limitation. If any of them were issued within such 
limitation it would be impracticable to separate and dis- 
tinguish between the legal and illegal parts. In Bu- 
chanan v. Litchfield (102 C. S. 278), this court said: “The 
authority, therefore, conferred by the act of April 15, 
1873, to incur indebtedness in the construction and main- 
tenance of a system of water-works, could have been law- 
fully exercised by a city, incorporated town or village, 
only when its liabilities, increased by any proposed new in- 
debtedness, would be within the constitutional limit. No 
legislation could confer upon a municipal corporation au- 
thority to contract indebtedness which the constitution 
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expressly declared it should not be allowed to incur. If, 
therefore, it appears, by evidence of which the city may 
rightfully avail itself as against a bona fide holder, for 
value, of the coupons in suit, that the bonds issued Janu- 
uary 1. 188 J. ereated an pile hited ness an CLCOSS of the amount 
to which munitipal indebtedness is restricted by the con- 
stitution, there would seem to be no escape from the con- 
clusion that the bonds are void for the want of legal au- 
thority to issue them at the time the were issued.” This 
excludes all inquiry as to whether some Small por- 
tion of an issue of bonds might not be within the 
limit. But this question does not arise upon the facts of 
this cause. The agreed statement of facts clearly con- 
cedes that the claimed indebtedness sued upon in this ae- 
tion Was, as a matter of fact, unless their construction of 
the constitution is sustained, incurred after the limitation 
prescribed by the constitution had been reached and ex- 
ceeded, and that, if the constitution is construed as a lim- 
itation upon a/ indebtedness, thea judgment should have 
been entered for the defendant below: and, therefore, the 
judgment, as entered, should be reversed. 


DANIEL E. PARKS and 
II. B. JOHNSON, 
Attorneys for Plaintiff in Error. 
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In the Supreme Court 


@f the United States. 


— 


THE BOARD OF COUNTY com. 
MISSIONERS OF THE COUNTY 
OF LAKE, COLORADO, 
Plaintiff in Error, No. 1265. 
vs. 
BENJAMIN GRAHAM, 5 
Defendant tn Error. 


BRIEF FOR DEFENDANT IN ERROR. 


This cause is by stipulation, on file, to be argued and 
submitted under rule 20, in connection with No. 1347, 
and the argument and points made in that case are, in so 
far as applicable, to be taken as a part of the argument in 
this case. We, therefore, call attention to the state of the 
record, the character of the finding, and the exceptions 
taken in this case, and the record in this case being essen- 
tially the same as No. 1347, so far as the finding and ex- 
ceptions thereto are concerned, we submit that the authori- 
ties, in that case cited, show that plaintiff in error has no 
exception or error upon which this Court can either re- 
verse the judgment or review the decision and judgment 
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of the Court below, and so the judgment must be affirmed, 
and that, too, despite the fact that counsel evidently think 
this Court will not only review the finding of the Court 
below, but will, on such review, take counsel’s interpreta- 
tion of the statement of facts for what such statement was 
had, in order to arrive at the conclusion that the distine- 
tion between voluntary contracts and compulsory obliga- 
tions is a “fantastic” one. But since defendant in error 
may not rely on opinion of counsel solely, as to what the 
judgment of the Court will be, we feel forced to notice 
briefly what we can but consider, an inadmissible argu- 
ment, and as an argument entirely inadequate to show 
error in the judgment. 


The questions submitted to the Court below for consid- 
eration by defendant in error, were: 


First—The limitation on the amount of indebtedness a 
County could contract under Art. 11, Sec. 6 of the Con- 
stitution of the State of Colorado, was confined, by that 
section, to indebtedness by loan, and, hence, inapplicable 
to the bonds in question, because issued to fund the float- 
ing indebtedness of the County. 


Sccond— The bonds were issued to fund an indebtedness 
incurred by the County in payment of liabilities imposed 
upon the County by the Constitution and the law of the 
State, and that the provision of the Constitution in ques- 
tion did not apply to that class of indebtedness. 


Third—The County of Lake was estopped by the re- 
citals in the bonds from denying their validity. 


On the first proposition the Court below differed with 
counsel for the defendant in error, and yet counsel for 
the plaintiff in error are apparently so doubtful of the 
correctness of the Court’s position on this proposition that 
they devote 58 pages, or 16,240 words of their argument 
(No. 1347, pp. 13-71) to it, which would indicate, at least, 
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they did not think our position was based on “ fantastic 
distinction ” or “fanciful theory” (No. 1265, argument of 
counsel, p. 7). The attention of the Court is respectfully 
directed, for our position under this proposition, to the 
brief filed in case No. 1347. 

On the second proposition the Court below agreed with 
counsel for the defendant in error, we feel disposed, there- 
fore, to be considerate towards counsel for plaintiff in 
etror for devoting the balance of their argument, consist- 
ing of 39 pages, beginning with the word “subsequent” 
and ending with the words “vor Dei (No. 1347, arg., pp. 
72-111), to this proposition. 

The third proposition was not considered, as the Court 
below, by its position on the second proposition, rendered 
the consideration of the third unnecessary. 

Counsel for the plaintiff in error, it seems, desire to 
give the Court the impression that in this case the agreed 
statement of facts was entered into merely by way of in- 
ducement” “for the purpose of arriving at tlfe relation 
that existed between the indebtedness and the assessed 
valuation of the taxable property of the County” (No. 
1265, Arg., pp. 6, 7). We state, without hesitation, the 
agreed statement of facts was entered into, that all the 
issues might be tried and determined by the Court with- 
out a jury, and that the judgment of the trial Court, on 
all questions of fact, is as conclusive as though passed 
upon by a jury, and will not be questioned by an appel- 
late Court, “unless there clearly appears to have been 
error or mistake.” 

The trial Court found as a matter of fact, from the evi- 
dence, that the bonds in question were issued for a class 
of indebtedness imposed upon the County by law, and as 
a matter of law that the provisions of the Constitution in 
question did not apply to this class of indebtedness; we 
confidently believe that this Court, after an examination 
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of the agreed statement of facts relating to what this in- 
debtedness was for, (Trans. of record pp. 13-21), will not 
disturb the finding of the trial Court as to its conclusions 
of fact, in this matter, and will consider only the correct- 
ness of the conclusions of law deduced therefrom. 

That the Court was right in its conclusions of law, we 
respectfully refer to the position on this proposition in 
brief in No. 1347. 

Counsel for plaintiff in error tries to force upon the Court 
the question of the validity of these bonds by reason of 
the recitals contained in the bonds, and we respectfully 
call the Court’s attention to the position taken by us, on 
this point, in the Court below. 

The legislative act under which these bonds were issued 
(General Statutes of Colorado, 1883, p. 288, Sec.J156), after 
providing for the usual steps for the submission of the 
question of the issuing of the bonds to the taxpayers of 
the County, provides as follows: 

“The whole amount of bonds issued under this act shall 
not exceed the sum of the County indebtedness at the date 
of the first publication of the above mentioned notice, 
and the amount shall be determined by the County Commis- 
sioners and a certificate made of the same and made a 
part of the record of the County, and any bond issued in 
excess of said sum shall be null and void,” ete. 

The county performed all the duties required of it by 
this act. (Trans. of record, agreed statement, pp. 17-21.) 

The County Commissioners, by virtue of the power 
vested by the act, found the indebtedness of the county 
to be five hundred thousand dollars, and the fact is so re- 
cited in the bond. (Jd. ref.) 

By this act it is clear the County Commissioners were 
invested with the power to ascertain, determine upon, and 
fix the amount of the indebtedness for which the bends could 
issue. We therefore think these bonds belong to that class 
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of bonds which come within the rule of this honorable 
Court, so clearly enunciated in case of Town of Colorado 
vs. Eaves, 92 U. S., opposite p. 491, to wit: Where it may 
be gathered from the legislative enactment that the offi- 
cers of the municipality were invested with the power to 
decide whether the condition precedent has been complied 
with, their recital that it has been made in the bonds, issued 
by them and held by a bona fide purchaser, is conclusive 
of the fact, and binding upon the municipality, for 
the recital is itself a decision of the fact of the appointed 
tribunal.” 

We also cite New Providence vs. Halsey, 117 U. S., p. 
336; Oregon vs. Jennings, 119 U. S., opposite p. 92, and 
maintain the cases cited by counsel for plaintiff in error 
support our position. 

Aside from professional duty, we warmly concur with 
His Honor Judge Brewer, that “ honesty, justice, and all 
potential obligations of a solemn promise; demand that 
they be paid.” (Trans. of record, p. 31.) 


* 


ROBERT E. FOOT, 
WILLARD TELLER, 
Attorneys for Defendant in Error. 


@f the United States. 


THE BOARD OF COUNTY CON 
MISSIONERS OF THE county } 


OF LAKE, COLORADO, 
Plaintiff in Error, No. 1266. 


vs 
BENJAMIN GRAHAM, 


Defendant in Error. 


REPLY OF PLAINTIFF IN ERROR. 


The bonds in question were issued under an act en- 
titled “an act to enable the several counties of the state 
to fund their floating indebtedness,” approved February 
21, 1881. (Session Laws 1881 p. 85). In order to fully 
comply with rule twenty-one of this court we copy this 
act in full, as follows: 

Section 1. It shall be the duty of the county commis- 
sioners of any county having a floating indebtedness ex- 
ceeding ten thousand dollars, upon the petition of fifty of 
the electors of said counties.(county), who shall have paid 
taxes upon property assessed to them in said county in 
the preceding year, to publish for the period of thirty 
days, in a newspaper published within said county, a notice 
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requesting the holders of the warrants of such county to 
submit, in writing, to the board of county commissioners, 
within thirty days from date to the first publication of such 
notice, a statement of the amount of the warrants of such 
county, which they will exchhnge at par and accrued 
interest, for the bonds of such county, to be issued under 
the provisions of this act, taking such bonds at par. It 
shall be the duty of such board of county commissioners, 
at the next general election occuring after the expiration 
of thirty days from the date of the first publication of the 
notice aforementioned, upon the petition of fifty of the 
electors of such county, who shall have paid taxes upon 
property assessed to them in said county in the preceding 
vear, to submit to the vote of the qualified electors of such 
county, who shall have paid taxes on property assessed to 
them in said county, in the preceding year, the question 
whether the board of county commissioners shall issue 
bonds of such county, under the provisions of this act, in 
exchange, at par, for the warrants of such county, issued 
prior to the date of the first’ publication of the aforesaid 
notice; or they may submit such question at a special 
election, which they are hereby empowered to call for that 
purpose, at any time after the expiration of thirty days 
from the date of the first publication of the notice afore- 
mentioned, on the petition of fifty qualified electors as 
aforesaid; and they shall publish, for the period of at 
least thirty days immediately preceding such general or 
special election, in some newspaper published within such 
county, a notice that such question will be submitted to the 
duly qualified electors as aforesaid, at such election. The 
county treasurer of such county shall make out and cause 
to be delivered to the judges of election, in each election 
precinct in the county, prior to the said election, a certified 
list of the tax-payers in such county, who shall have paid 
taxes upon property assessed to them in such county in 
the preceding year; and no person shall vote upon the 
question of the funding of the county indebtedness unless 
his name shall appear upon such list, nor unless he shall 
have paid all county taxes assessed against him in such 
county in the preceding year. If a majority of the votes 
lawfully cast upon the question of such funding of the 
ating county indebtedness shall be for the funding of 
such indebtedness, the board of county commissioners 
may issue to any person or corporation holding any county 
warrant or warrants, issued prior to the date of the first 
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publication of the aforementioned notice, coupon bonds of 
such county in exchange therefor, at par. No bonds shall 
be issued of less denomination thaa one hundred dollars, 
and if issued for a greater amount, then for some multiple 
of that sum, and the rate of interest shall not exceed eight 
per cent. per annum. The interest to be paid semi-annually, 
at the office of the county treasurer, or in the city of New 
York, at the option of the holders thereof. Such bonds to 
be payable at the pleasure of the county, after ten years 
from the date of their issuance, but absolutely due and 
payable twenty years aiter date of issue. The whole 
amount of bonds issued under this act shall not exceed 
the sum of the county indebtedness at the date of the first 
publication of the aforementioned notice, and the amount 
shall be determined by the county commissioners, and a 
certificate made of the same, and made a part of the records 
of the county; and any bond issued in excess of said sum 
shall be null and void; and all bonds issued under the 
provisions of this act shall be registered in the office of 
the state auditor, to whom a fee of ten cents shall be paid 
for recording each bond. 

Sec. 2. All bonds which may be issued under the pro- 
visions of this act, shall be signed by the chairman of the 
board of county commissioners, countersigned by the 
county treasurer of the county, and attested by the clerk 
of said county, and bear the seal of the county upon each 
bond, and shall be numbered and registered in a book 
kept for that purpose by the county treasurer, in the 
order in which they are issued; each bond shall state 
upon its face the amount for which the same is issued, to 
whom issued, and the date of its issuance. 

Sec. 3. The county commissioners shall be authorized 
to prescribe the form of such bonds, and the coupons 
thereto, and to provide for the half-yearly interest accru- 
ing on such bonds actually issued and delivered; the 
shall levy annually a sufficient tax to fully discharge suc 
interest, and for the ultimate redemption of such bonds, 
they shall levy annually, after nine years from the date of 
such issuance, such tax upon all the taxable property in 
their county, as shall create a yearly fund equal to ten 
(10) per cent. of the whole amount of such bonds issued; 
which fund shall be called the redemption fund. And 
all taxes for interest on and for the redemption of such 
bonds, shall be paid in cash only, and shall be kept by 
the county treasurer as a special fund, to be used in pay- 
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ment of interest on and for the redemption of such bonds 
only; and such taxes shall be levied and collected as other 
taxes. 

Sec. 4. It shall be the duty of the county treasurer, 
when there are sufficient funds in his hands to the credit 
of the redemption fund, to pay in full the principal and 
interest of any such bonds, immediately to call in and 
pay as many of such bonds and accrued interest thereon, 
as the funds on hand will liquidate, as hereinbefore pro- 
‘ vided. Such bond or bonds shall be paid in the order of 
their number; and when any bonds or coupons issued 
under this act are taken up, it shall be the duty of such 
treasurer to certify his action to the board of county com- 
missioners, who shall cancel the same, so that they can be 
plainly identified, and cause a record to be made of the 
same; and when it is desired to redeem any of ‘such 
bonds, the county treasurer shall cause to be published 
for thirty days, in some newspaper at or nearest the county 
seat of the county, and in a newspaper published in the 
city of Denver, a notice that certain county bonds, by 
numbers and amounts will be paid upon presentation, and 
at the expiration of thirty days such bonds shall cease to 
bear interest. 

Sec. 5. All persons voting on the question as herein- 
before provided, shall vote by — we soy which shall 
be deposited in a box to be used for that purpose only, 
and on which ballot shall be printed the words, “ For 
funding county debt,” or “Against funding county debt ;” 
and if, upon canvassing to [the] vote, (which shall be can- 
vassed in the same manner as the vote for county officers) 
it shall appear that a majority of all the votes cast upon 
the question so submitted, are for funding the county 
debt, then the county commissioners shall be authorized 
to carry out the provisions of this act, and the canvassing 
board shall certify the vote, and it shall be made a part 
of the county records. The judges of election shall make 
and certify to the clerk of the county, a separate list of 
the names of the electors voting upon the questiun of the 
funding of the county indebtedness, in the order in which 
the ballot of the elector so voting is received, and each 
ballot shall be numbered in the order in which it is re- 
ceived, and the number recorded and [on] the said list of 
voters opposite the name of the voter who presents the 


ballot. 
Sec. 6. As soon as possible after such election, if the 
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bonds shall be voted, the officers herein mentioned and 
authorized, shall proceed to execute the provisions of this 


act. 
Sec. 7. All acts, or parts of acts in conflict herewith, 


are hereby repealed. 

Sec. 8. That inasmuch as several counties now have 
a large floating indebtedness and would be very much 
benefitted by the immediate passage of this act, it is the 
opinion of this general assembly that an emergency 
exists; therefore this act shall be in force and take effect 


from and after its passage. 
Approved February 21, 1881. 


We have read the argument of counsel for defendant 
in error, filed in this case, and find little therein to which 
to make reply. They close by making a quotation from 
that portion of the opinion of the court below, wherein 
the court says: “This is not the case of a series of bonds 
issued to a railroad corporation whose existence and work 
are, notwithstanding it is called a quasi public servant, we 
all know, prompted by personal and selfish interests, but 
it is the case of warrants issued to many individuals, wit- 
nesses, jurors, constables, sheriffs, and the like, called up- 
on by the laws of the state to render some public service 
in the administration of justice, the punishment of crime, 
the preservation of the public peace, the conduct of elec- 
tions,—matters in which the state as a whole is interested 
and which conduce to the general welfare——and who 
have obeyed the mandates of their state in the undoubt- 
ing faith that the promised compensation for their ser- 
vices would be paid. Honesty, justice, and all the poten- 
tial obligations of asolemn promise demand that they be 
paid; and if I have lent a too-willing ear to the voice of 
such appeal, and have permitted such equities to blind 
my eye to a clear vision of the literal mandate of the con- 
stitution, it is consolation to know that the amount in 
controversy is so great that a review of these proceedings 
can be had in the supreme court of the United States, by 


which high and ultimate tribunal any errors and mis- 
takes can be corrected.” It is certainly discreditable to the 
judiciary of the United States that any such cheap dema- 
goguery as this should be promulgated in a solemn judi- 
cial decision, and it is painful to us to see the same thing 
reiterated by reputable gentlemen of the bar. If the court 
below believed that its construction of the constitution 
was correct, then it should have been given without apol- 
ogy ; but, if it did not really believe that its construction 
was correct, then its apology cannot be accepted. All of 
this unseemly gush is misplaced in principle and false in 
theory. No high-minded and law-abiding citizen, attend- 
ing court as a witness or rendering some service as an of- 
ficer, and thus assisting to maintain law and order in the 
community in which he lives, would wish to see the con- 
stitution violated in order that he should be paid. On 
the contrary every such citizen would rather render such 
necessary public service gratuitously until such time as 
legislative power can and does make the necessary pro- 
vision for such services by current taxation. In reply to 
the line of argument voiced by the court below, and the 
suggestion that to enforce the constitution as it is plainly 
written is to sanction repudiation, the supreme court of 
the state, in People vs. May (9 Colo. 80) said: Nor is 
there any just force or propriety in the argument of repu- 
diation. The law is, and all persons are presumed to 
know it, that municipal bodies can only exercise such 
powers as are conferred upon them. * County au- 
thorities, as well as all persons dealing with them, must 
take notice of the limit which the people in their constitu- 
tion have prescribed for the county indebtedness. No 
plea of ignorance or hardship can be allowed to avail. 
To afford security the rule must be inexorable. If the 
argument of repudiation is to prevail, then every consti- 
tutional limitation against incurring indebtedness, whether 
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state, county or city ‘is a sounding brass and tinkling cym- 
bal.’ Its violation in every instance would supply the 
reason for not enfurcing it, because to enforce it would 
deprive parties of benefits arising from its violation, and 
this would be repudiation.” In Bound vs. The Wisconsin 
Central Railroad Company (45 Wis. 543, 568) Ryan C. J. 
said: “The distinguished gentleman who represented 
the bondholders on the argument, warned the court, with 
great emphasis, against repudiation. That is the key- 
word of the cant of speculators in questionable public securities. 
It was hurled at this court when it rendered just judg- 
‘ment upon sound principle in (mentioning several cases). 
That word of reproach, any such word of reproach, can 
have no influence on the * ind of any judge fit to hold his 
office. It is as much the duty of courts to avoid illegal, as 
to enforce legal contracts. Courts have nothing to do 
with the consequences of judgments rendered on settled 
principles of law. Far better that these bondholders 
should lose their money invested in these bonds, than that 
principles of judicial decision should lose their control of the 
judgments of the court. It is the strict duty of this court 
to pass upon the validity of the statute under which the 
bonds in this case were issued, upon fixed rules of judicial 
decision, in disregard of all outery from counsel, clients 
or others. * * Unfortunate the court wanting in courage 
to declare unpalatable right, against pretentious, plausible, 
wrong.” In the light of these great principles and noble 
sentiments, the court below had nothing to do with the 
alleged “undoubting faith” with which men received 
warrants issued in flagrant disregard of the constitution. 
If considerations such as those that apparently dictated or 
influenced the decision of the. court below, shall control 
the action of courts generally then justice, “ instead of 
being settled on a stable throne, would become an ignis 
fatuus, tantalizing and mocking her followers, by continually 
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eluding their grasp.” We do not consider it necessary to 
dwell upon this feature of the case. Constitutional limi- 
tations of indebtedness are a matter ot high public policy. 
They should be fairly construed and enforced regardless of 
consequences. We have no apprehension that they will be 
considered in any other light, or construed in any other 
manner. Our “undoubting faith” as to this is based upon 
the dignity and character of this tribunal, and its former 
expressions on the subject. (Buchanan vs. Litchfield 102 
U. S. 278; Litchfield vs. Ballou 114 id. 190). 

If the issue of bonds, or any portion thereof, from any 
of which the coupons in suit were taken, were executed 
after the limit of indebtedness prescribed by the consti- 
tution had been reached and exceeded, then they are 
void. If the warrants or any portion of them, for which 
these funding bonds were issued, were drawn after such 
constitutional limit had been reached and exceeded, then 
the entire issue of bunds would be void. In Millerstown 
vs. Frederick (112 Pa. St. 435) the court said: “This 
was the very evil which the constitutional provision was 
intended to prevent. The municipal officers had no 
power to create such a debt, and they could not by any 
contrivance, whatever, bind the borrough for payment of 
it. It is, of course, impossible to distinguish the valid from 
the invalid portion of the debt secured by the bonds; the trans- 
action involved in the issue of the bonds is entire and indivis- 
ible, and, therefore, the whole is invalid.” As we have sub- 
mitted some views and some authorities upon this ques- 
tion in our opening argument in this cause (pp. 17-18), 
and as we think this principle has been fully recognized 
and acted upon by this court (Buchanan vs. Litchfield 102 
U. S. 278; Dixon County vs. Field 111 id. 63; Daviess 
County vs. Dickenson 117 id. 657; Katzenberger vs. City 
of Aberdeen 121 id. 172), we will pass the subject without 
further consideration. 
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The counsel for defendant in error contend that we 
are estopped, by the recitals of the bonds, from pleading 
and showing that the bonds, or the warrants for which 
they were executed, were issued beyond the constitutional 
limit of indebtedness, and cite the cases of Town of 
Coloma vs. Eaves (92 U. S. 484); New Providence vs. 
Halsey (117 id. 336), and Town of Oregon vs. Jennings 
(119 id. 74) to sustain their contention. We shall not 
analyse the decisions in these cases, as their inapplicability 
to the question under discussion is patent. Counsel do 
not seem to understand the distinction between law and 
fact, and the resulting distinction between a recital of a 
fact and an attempt (even if any had been made) to ad- 
judicate, by a recital, as to questions of law. The bonds 
contain no recital of fact which we now seek to contra- 
dict. Each bond recites upon its face that it belongs to 
an issue of bonds amounting to five hundred thousand 
dollars; that it was issued under and by virtue of a full 
compliance with the said funding act, and that this issue 
of bonds had been authorized by a vote of the people of 
the county. There is no general recital as to the validity 
of the bonds. The validity of the bonds would depend 
on the validity of the original indebtedness, unless a dis- 
tinction is made unfavorable to the validity of the bonds, 
even though the original indebtedness was valid, on the 
ground that the execution of the bonds was a new con- 
tract, and, in its very nature, purely voluntary. As to the 
nature of this funding act and certain bonds issued there- 
under, the court in Potter vs. County of Chaffee (33 Fed. 
Rep. 614) said: “In pursdance of that act, the county of 
Chaffee issued these bonds, which contain full recitals, 
showing compliance with all the provisions of that act. 
It is unnecessary to read them. And the question is, 
whether the county is not estopped by those recitals from 
presenting this defense. The act does not limit the issue 
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of bonds; that is, it does not place any amount, any num- 
bers, as the limit which any county may issue. It au- 
thorizes the funding of the floating indebted- 
ness. Of course, that means the valid indebtedness. 
It gives to the county commissioners the duty 
of issuing these bonds, and exchanging them at par for 
the outstanding warrants; and the limitation, and the 
only limitation, placed in the act, is that the whole 
amount of bonds issued under this act shall not exceed 
the sum of the county indebtedness at the date of the first 
publication of the notice, and that amount is to be deter- 
mined by the county commissioners, and a certificate 
made of the same, and made a part of the records of the 
county. The duty is placed upon the county commis- 
sioners of determining the amount. The legislature does 
not prescribe it. This bond, which purports to be one of 
a series, nowhere upon its face contains any statement of 
the amount of bonds issued, or to be issued, by that county ; 
no one upon examination of one bond could say whether 
one thousand or a hundred thousand dollars were, or 
were to be, issued by the county. It refers to the act, de- 
clares it is issued in pursuance of the act, and upon the 
proper election having been held.“ In Buchanan vs. 
Litchfield (102 U. S. 278) this court said: “Had the bonds 
made the additional recital that they were issued in ac- 
cordance with the constitution, or had the ordinance 
stated, in any form, that the proposed indebtedness was 
within the constitutional limit, or had the statute re- 
stricted the exercise of the authority therein conferred to 
those municipal corporations whose indebtedness did not 
at the time exceed the constitutional limitation, there 
would have been ground for holding that the city could 
not, as against the plaintiff, dispute the fair inference to 
be drawn from such recital, or statement, as to the extent 
of the existing indebtedness.” But no inference favorable 
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to the validity of a bond could be drawn from any such 
recital where the bond shows upon its face that it belongs 
to an issue that in itself, and irrespective of any other ex- 
isting indebtedness, creates an indebtedness that could not 
possibly exist under the constitution. In Bank vs. Porter 
Township (110 U. S. 608) this court said: “The adjudged 
cases, examined in the light of their special circum- 
stances, show that the facts which a municipal corporation, 
issuing bonds in aid of the construction of a railroad,was not 
permitted, against a bona fide holder, to question, in face 
of a recital in the bonds of their existence, were those con- 
nected with or growing out of the discharge of the ordinary 
duties of such of its officers as were invested with authority 
to execute them, and where the statute conferring the 
power made it their duty to ascertain and determine be- 
fore the bonds were issued; not merely for themselves, as 
the ground of their own action, in issuing the bonds, but, 
equally, as authentic and final evidence of their existence, 
for the information and action of all others dealing with 
them in reference to it.“ In Anthony vs. Jasper Co. (101 
U. S. 697) this court stated the principle upon which we 
rely, as follows: “ If the power exists in the municipality 
the bona fide holder is protected against mere irregular- 
ities in the manner of the execution; but if there is a 
want of power no legal liability can be created.” The 
power itself cannot be created by a recital; it must exist 
in the law. No recital can change the constitution or the 
law. Ifthe county of Lake could not, under the consti- 
tution, by one distinct and indivisible act, issue five hun- 
dred thousand dollars of bonds, then no such power can 
be exercised, and inquiry as to its validity concluded by 
a recital. If the legislature had passed an act authoriz- 
ing this county to issue five hundred thousand dollars of 
bonds, and had recited that this issue would be within 
the constitutional limitation, it would have been a nullity. 
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It would, at least, have been but a legislative construction 
of the constitution, and this would not control the ju- 
diciary. And a recital in a bond that this amount of 
indebtedness was within the constitutional limitation 
would be nothing more than a legal opinion upon facts 
also recited which would show that the opinion is funda- 
mentally erroneous. But neither the act nor the bonds 
contained any recital upon the subject. The act author- 
ized the board to ascertain the amount of the floating in- 
debtedness, but not to adjudicate respecting its validity, 
and no attempt was made to adjudicate or recite anything 
respecting the validity of the old indebtedness; and 


nothing of this kind is to be implied from what is recited. 


(Independent School District vs. Stone 106 U. S. 183). 
Undoubtedly a bond is valid if the recitals thereof, taken 
and construed together, fairly import a valid issue (Dallas 
County vs. McKenzie 110 U. S. 686; Marcy vs. Oswego 
92 id. 637; Humboldt vs. Long id. 642; Wilson vs. Sala- 
manca 99 id. 499), but such recitals must be clear and 
unambiguous (Independent School District vs. Stone 106 
C. S. 185) and confined to matters of fact and not extend 
to questions of law. (Northern Bank of Toledo vs. Porter 
Township 110 U. S. 608; Dixon County vs. Field 111 id 
83; Carroll County vs. Smith 111 id. 556). The principle 
is universal that the law cannot be established by a recital, 
and that any holder of a municipal bond is chargeable 
with notice of what the law is. (Marsh vs. Fulton County 
10 Wall. 676; East Oakland vs. Skinner 94 U.S. 255; 
South Ottawa vs. Perkins id. 260; Dallas County vs. Mac- 
Kenzie id. 660; Wells vs. Supervisors 102 id. 625; Ogden 
vs. Daviess County id. 634; Hayes vs. Holly Springs 114 
id. 120; Merchant’s Bank vs. Bergen County 115 id. 384). 

The case of Independent School District vs. Stone (106 
U. S. 183) is very analagous to the one before the court. 
This court, after quoting the provision of the Iowa con- 
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stitution prescribing a limitation of municipal indebted- 
ness, said: “The largest indebtedness, therefore, which 
the plaintiff in error, consistently with the fundamental 
law of the state, could have had, when the bonds were 
issued, was five per cent. on $47,986. Consequently, the 
bonds now in suit, constituting one issue, and aggregating 
$15,000, must be held to have been made without authority 
of law, and, upon well established principles, are not en- 
forceable obligations against the district, unless it is 
estopped by recitals in the bonds from showing, as against 
a bona fide purchaser, the value of its taxable property as 
disclosed by the last state and county tax lists previous to 
the creation of the debt. Hut the recitals do 
not, as we have said, necessarily import a compliance with 
the statute or the fundamental law of the state on the 
subject. They necessarily imply nothing more than that 
the bonds were issued by authority of the electors, and 
that the election was held in conformity with the statute. 
The statute may have been pursued’ as to the notice re- 
quired to be given of the time and place of the election, 
and as to the manner in which the will of the voters was 
to be ascertained, and yet it may have been disregarded 
in respect of the limit it imposed upon district indebted- 
ness. The declaration, therefore, that the election was 
held in conformity with the statute does not, with sufficient 
distinctness, imply that the indebtedness voted was less 
than five per cent. on the value of the taxable property of 
the district, as shown by the state and county tax lists.” 
In the case just quoted from the statute required all in- 
debtedness to be within the five per centum of the valu- 
ation, the same as the constitution, while in the case be- 
fore the court there was no attempt to make the funding 
act conform with the constitutional limitation. In the 
cases of Bates vs. Independent School District (25 Fed. 
Rep. 192) and Nesbit vs. Independent School District (id. 
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635) the court gave some very clear and satisfactory ex- 
positions by way of application of the decisions of this 
court, upon the subject under consideration, to the limi- 
tation as prescribed by the constitution of Iowa. 

The indebtedness created by the issuance of these fund- 
ing bonds can be considered, and its validity determined, 
as a new indebtedness standing upon a new contract, or as a 
mere evidence of an old indebtedness, based upon the origi- 
nal considerations upon which the warrants which were 
retired were issued. In Jasper County vs. Ballou (103 U. 
S. 745) this court said: “ There must be a time when the 
people, in their political capacity, are concluded by their 
contracts as much as individuals, and we think that where 
the people of a county, at an election held according to 
law, authorize their corporate or political representatives 
to treat certain outstanding county obligations as prop- 
erly authorized by law’ for the purpose of negotiating a set- 
tlement with the holders, and the settlement which was 
contemplated has been made, all contests as to the validity 
of the obligations must be considered as ended. This dis- 
poses of all questions as to the excessive issue of bonds. 
For all the purposes of this case the original bonds must 
be taken as binding. The issue of the funding bonds did 
not increase the aggregate of the indebtedness of the corpora- 
tion, but only changed its form,” We do not understand 
that the court, in the decision from which the above quo- 
tation is made, was intending to recognize or announce 
any general proposition that a county, by the mere issuance 
of funding bonds, estops itself from questioning the va- 
lidity of the original indebtedness, upon the ground that it 
was issued in excess of the constitutional limitation. In 
that case it was not claimed that the bonds which were 
retired by the funding bonds were issued in excess of such 
limit. The infirmity of the original bonds consisted of a 
mere irregularity in the election by which they were au- 
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thorized. The funding act only authorized the funding 
of binding and subsisting legal obligations which had been 
properly authorized by law, and this was to be done upon a 
vote of the people. “All outstanding bonds were not to 
be taken up in this way, but only such as were recognized 
by the people, acting together in their political capacity 
at an election for that purpose, as binding and subsisting 
obligations.” Upon this state of facts this court held that 
the county was estopped from alleging the invalidity of 
the original bonds by reason of such irregularity in the 
election by which they were authorized; and, as to the 
suggestion that the funding bonds carried the indebted- 
ness beyond the constitutional limit of five per centum of 
the value of the taxable property of the county, as ascer- 
tained by the last preceding assessment, it was held that 
the funding bonds did not create any new indebtedness, but 
merely changed the form of the old indebtedness, to which 
this objection could not be made. The cases of Chandler 
vs. Town of Attica (18 Fed. Rep. 299), Hills.vs. Peekskill 
Savings Bank (101 N. Y. 490), State vs: Wilkinson (31 N. 
W. Rep. 376) and State vs. Dakota County (35 id. 225), did 
not go beyond, if so far, as the principle of Jasper 
County vs. Ballou (103 U. S. 474.) This court has inti- 
mated, in several cases (Marcy vs. Oswego 92 U. S. 637; 
Humboldt vs. Long id. 642; Wilson vs. Salamanca 99 id. 
499; Dallas County vs. McKenzie 110 id. 686), that a 
mere recital in a bond that the same is issued according 
to the constitution or within the constitutional limitation 
works an estoppel; but it seems.to us that this view is 
highly erroneous, and not to be reconciled with general 
principles which have also been affirmed by this court. 
Such a recital clearly relates to mized questions of law and 
fact. It not only imports a compliance, as a matter ot 


fact, with all requirements relating to the duties of the 


officers who are to act in the premises, and who make the 


recital, but it involves a construction of the constitution. 
It ie not the province of officers performing ministerial 
or administrative functions only to place a construction 
upon the constitution, or adjudicate respecting the law, 
in such a manner as to conclude the county as to its 
legal and constitutional rights. If this can be done then 
constitutional limitations are worse than useless for a ready 
means is furnished by which they can be nullified. But, 
as we have seen, there has been no such recital made in 
the bonds under consideration, and an estoppel, if there 
is one, must stand on the naked fact that the people, by a 
vote, have authorized the issuance of these funding 
bonds. We know of no adjudication sustaining any such 
principle of estoppel. Such an estoppel would have to 
stand upon the principle of a ratification, and no act can 
be ratified where there was no power to perform the same 
originally. (Marsh vs. Fulton County 10 Wall. 676; 
Parkersburg vs. Brown 106 U.S. 487; Lewis vs. Shreve- 
port 108 id. 282; Daviess County vs. Dickenson 117 id. 
657; Hopper vs. Town of Covington 118 id. 148; Norton 
vs. Shelby County 118 id. 425). In Buchanan vs. Litch- 
field (102 U. S. 278) this court said: “The present action 
cannot be maintained, unless we should hold that the 
mere fact that the bonds were issued, without any recitals 
of the circumstances bringing them within the limit fixed 
by the constitution, was, in itself, conclusive proof, in favor 
of a bona fide holder, that the circumstances existed 
which authorized them to be issued. We cannot so hold.” 
There can be no doubt but that, as a general rule, the in- 
validity of an indebtedness is not cured by the mere act of 
funding the same; and it is immaterial that such fund- 
ing is authorized by a vote of the people of the county. 
Such vote cannot create an estoppel as against the county 
in its corporate capacity. In Weismer vs. Village of 
Douglas (64 N. Y. 91, 105) the court says: “It is urged 
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that there has been worked an estoppel, preventing the 
assertion by the defendant of the invalidity of the bonds. 
It is conceded by the appellant that where an act is 
bevond the scope of corporate power a municipality can- 
not be debarred from raising that objection by any sub- 
sequent conduct of its officers and agents. But it is con- 
tended that the inhabitants of the municipality may be 
estopped and bound by acts of acquiescence and approval, 
after knowledge of the facts, and their acts may thus 
affect the corporate body of which they are 
the elements. The municipality is the defendant here. The 
inhabitants are not parties to the suit nor to the bonds. 
Though the inhabitants of the place be incorporated, they 
are not the corporate body; the very object of the incor- 
poration is to form a legal body, not to be affected in its 
duration by a change among the constituent parts of it. If 
it should be granted that the inhabitants may be estop- 
_ped, that cannot affect the defendant; i is a political en- 
tity quite different and apart from the varying multitude 
who are from time to time the inhabitants of the territory 
within the corporate bounds. Their acquiescence cannot 
affect it. And if every one of the inhabitants of the vil- 
lage of Douglas who were sui juris at the time when the 
pay nents of interest were made upon them, had joined 
affirmatively in all those acts, that could not conclude the 
present population as a body, some of whom have, doubt- 
less, come in since then, or come to majority since then, 
or in many other ways now come into the category of in- 
habitants.” The same general principle was recognized 
by this court in Thomas vs. City of Richmond (12 Wall. 
439) where the court said: But, in the case of munici- 
pal and other public corporations, another consideration 
intervenes. They represent the public, and are them- 
selves to be protected against the unauthorized acts of 
their officers and agents, when it can be done without 
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injury to third parties. This is necessary to guard against 
fraud and peculation. Persons dealing with such officers 
and agents are chargeable with notice of the powers which 
the corporation possesses, and are to be held responsible 
accordingly. The issuing of bills as a currency by such a 
corporation without authority is not only contrary to pos- 
itive law, but, being ultra vires, is an abuse of the public 
franchises which have been conferred upon it; and the 
receiver of the bills, being chargeable with notice of the 
wrong, is in pari delicto with the officers, and should have 
no remedy, even for money had and received, against the 
corporation upon which he has aided to inflict the wrong. 
The protection of public corporations from such unauthor- 
ized acts of their officers and agents is a matter of public 
policy in which the whole community is concerned. And 
those who aid in such transactions must do it at their 
peril.” It has also been declared by this court that per- 
sons issuing and those receiving obligations in excess of 
a constitutional limitation are in pari delicto. And as to 
this, it could make no difference that a majority of the 
voters, voting at an election, had become a party to the 
wrong, or even that the same had been unanimously author- 
ized. The constitutional limitation of indebtedness is not 
merely a protection to the people of a day—to those who 
may participate in a particular election—but is designed 
as a protection to the corporation itself, its changing popu- 
lation and the credit of the state which it forms an integral 
part. There was, in the issue of these funding bonds, 
nothing in the nature of a settlement or compromise of a 
disputed claim. Counsel for defendant in error, for their 
own purposes, have undertaken to show by the agreed 
statement of facts, and in their arguments, that no ques- 
tion had ever been raised in this state respecting any pub- 
lic indebtedness being affected by the constitutional limi- 
tation, prior to the case of People vs. May (9 Colo. 80). 
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There is not a word in the funding act that countenances 
any theory, that, by the issuance of funding bonds, a 
county was to engage in any compromise of indebtedness 
of questionable validity. The bonds were to be exchanged 
for warrants dollar for dollar. The only restriction upon 
their issuance was that they should not be in excess of the 
warrant indebtedness. Every bond, as we have seen, 
showed upon its face that it was a part of an issue that 
represented an amount of indebtedness that could not 
exist under the constitution; so that, whether we regard 
this five hundred thousand dollars of indebtedness as being 
created by the bonds, er as being originally created by the 
warrants and its form merely changed by the issuance of 
the bonds therefor, the constitutional objection applies, 
in its full force, thereto. 

It was plainly stipulated in the agreed statement of 
facts that if the constitutional provision under discussion 
is construed to be a limitation upon the power of a county 
to contract any and all indebtedness, including such as 
that sued upon in this action, then it is admitted that the 
claimed indebtedness sued on herein was incurred after 
the limitation prescribed by the constitution had been 


reached and exceeded, and that defendant below was en- 


titled to judgment, unless the recitals in the bonds worked 
an estoppel against the constitutional defense. We have 
seen that there is no such estoppel. The only remaining 
questions for discussion are (1) Is the constitutional lim- 
itation a limitation upon any and all indebtedness? (2) 
Is it a limitation upon all such indebtednes as that sued 
upon? An affirmative answer to the first question would 
seem to be logically an affirmative answer to the second. 
The court below, however, answered the first in the 
affirmative and the second in the negative. These ques- 
tions have been somewhat fully discussed in Board, etc. 
vs. Rollins (case No. 1347, now pending in this court), 
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with which this case is submitted, but a few additional 
considerations may properly be stated. One of the princi- 
pal objections urged by counsel for defendant in error to 
the construction making the constitutional limitation ap- 
ply to indebtedness for all purposes is that the limit is too 
low. In answer to this objection we submit that the provis- 
ion, under our construction, is more liberal than the one 
contained in the constitution of either Missouri or IIli- 
nois. The limitation in those states is fixed at five per 
centum upon the assessed valuation, including existing in- 
debtedness, while the limitation in Colorado excludes existing 
indebtedness. This distinction is of vast importance. In 
Law vs. People (87 III. 385) it is shown in the opinion of 
Justice Scott (on page 407) that “prior to the adoption of 
the present constitution, the funded debt of the city of 
Chicago exceeded the limitation fixed by that instrument.” 
This was true of many cities and counties in Missouri, 
and, doubtless, of other cities, and probably counties, in 
Illinois. We have submitted some observations upon 
this state of facts in our opening argument in case No. 
1347 (pp. 30-34). How would the five centum limitation 
have worked in Colorado? The agreed statement of facts 
shows that at the time of the adoption of the constitution 
the assessed valuation of Arapahoe county (the county 
containing the city of Denver and having about one- 
third of the population and assessed valuation of property 
of the entire state) was $12,722,268 (Record, p. 54) and that 
it had an indebtedness of $850,000 for public buildings and 
subscriptions to railroads. (Record, p. 55:) It will be 
thus seen that the indebtedness of the principal county 
of the state exceeded seven per centum of the assesed val- 
uation at the time the constitution was adopted. An ex- 
amination of the agreed statement of facts, and a caleu- 
lation made thereon, will also show that many other of 
the larger counties of the state were at the same time in- 
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debted largely beyond five per centum of their assessed 
valuation. As to all such counties the five per centum 
limitation of the Missouri and Illinois constitutions 
would have been, as it was in those states, an absolute 
prohibition against the incurment of any debt for any 
purpose. It will, therefore, be seen that, considering the 
manner in which the counties of the entire state would 
be affected, the limitation, under our construction, is less 
restrictive than those of the states that it most closely re- 
sembles. 

The question as to whether a county remains liable for a 
tort, and liable upon judgments, irrespective of this con- 
stitutional limitation, reflects little, if any, light upon the 
main question. In Railroad vs. Osceola County (45 Iowa 
168) the court said: “Can the validity of negotiable bonds 
of a county, issued in satisfaction of a judgment, in the 
hands of innocent holders for value, without notice of 
any claim that they are illegal for any cause, be ques- 
tioned by showing that the judgments wére rendered 
upon warrants issued in excess of the constitutional lim- 
itation of five per cent., and that the board of supervisors 
fraudulently omitted to interpose the defense when the 
warrants were sued upon? This question differs from all 
those which have hitherto been determined involving the 
effect of section three, article eleven, of the state constitu- 
tion. Upon mature consideration we are of the opinion 
that bonds so issued cannot be assailed in the hands of 
innocent holders for value. There is a presumption that 
those charged with public trusts act honestly and in good 
faith. The whole theory of the law rests upon this 
assumption.“ It is sufficient, without further quotation 
from this decision, to say that the conclusion reached by 
the court, upon this branch of the case, was founded, not 
upon a construction of the constitution, but upon the doc- 
trine of estoppel. But we are not satisfied with this de- 
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cision, and are constrained to regard the powerful dis- 
senting opinion of Beck, J. (id. p. 178) as being more 
consonant with sound legal principle. A majority of the 
court adhered to the principle of the decision in another 
case between the same parties. (52 id. 26). The pre- 
sumption upon which these decisions rest has no applica- 
tion to the case before the court. There ts no stronger 
presumption that counties will regard a constitutional 
limitation in the issuance of funding bonds than there is 
that they will do so in the contracting of indebtedness 
and the issuance of warrants in payment of the same. If 
the doctrine of estoppel should be carried to the extent of 
conclusively validating all indebtedness retired by these 
funding bonds, the court might just as well announce 
that the provision of the constution is repealed. No such 
doctrine is necessary to the protection of the syndicates 
who are dealing in public securities. Where there are no 
recitals with reference to the limitation of indebtedness 
they should be required to inquire whether or not such 
securities are being issued in defiance of the constitution. 
It would be destructive of the high public policy upon 
which these limitations are based to furnish a means to 
public officers, or to a mere majority of the people, by 
which, even without a recital upon the subject, they 
could he effectively evaded. Beyond this element of estoppel 
no case, holding that a county is concluded as to the con- 
stitutional defense, has gone. The estoppel is not created 
by the judgment, but by the issuance of bonds to pay the 
same. We have seen no decision to the effect that a 
judgment upon invalid warrants may not be assailed 
upon such equities as those alleged in these Iowa cases. 
In United States vs. New Orleans (98 U. S. 381) this court 
said: “In the present case, the indebtedness of the city 
of New Orleans is conclusively established by the judg- 
ments recovered. The validity of the bonds upon which 
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they were rendered is not now open to question. Nor is 
the payment of the judgments restricted to any species of 
property or revenues, or subject to any conditions. The 
indebtedness is absolute. If there were any question 
originally as to a limitation of the means by which the 
bonds were to be paid, it is cut off from consideration 
now by the judgments. Ifa limitation existed, it should 
have been insisted upon when the suits on the bonds 
were pending, and continued in the judgments. The 
fact that none is thus continued is conclusive on this ap- 
plication that none existed.” There is nothing here that 
supports any proposition that indebtedness, merely because 
it is evidenced by a judgment, is an indebtedness that is 
not within the constitutional limit, or that the original 
indebtedness upon which a judgment is based, is ex- 
cepted from the terms of the constitution. In the City of 
Bloomington vs. Perdue (99 III. 329) the court held that 
in an action on the case against a city to recover for a 
personal injury growing out of negligence on the part of 
the city, it cannot raise the question that it is already in- 
debted to an amount in excess of the constitutional limi- 
tation, and the same view was asserted in Chicago vs. 
Sexton (115 III. 230), but in neither case was any reason 
given for the ruling. Neither does the court in Bartle vs. 
City of Des Moines (38 Iowa 414), nor in People vs. May 
(9 Colo. 404) give any satisfactory reason for excepting 
such liability from the constitutional limitation. In the 
latter case, however, the only reason that could be as- 
signed therefor, is alluded to in an indirect manner; and 
it is assumed that the indebtedness contemplated by the 
constitution is that which “is reasonably anticipated as 
a result of voluntary action by the legislature or county 
authorities—such indebtedness as springs from express or 
implied contracts.” In Louisiana vs. New Orleans (109 
U. S. 285) this court held that a liability founded upon a 
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tort, was not a contract liability in the sense contemplated 
by the contract clause of the constitution of the United 
States. It is worthy of note that these Cecisions in Iowa 
and Illinois are rendered by courts which give their con- 
stitutional limitations a rigid and literal construction— 
one that embraces all purposes. Whatever reason this 
rule may be held to stand upon, it is clear that it can 
have no influence in arriving at a proper interpretation 
of a constitution as applied to the obligation created by a 
mere county warrant or funding bond. 

We have already had occasion to call attention in our 
reply in the case with which this is submitted (p. 9) to 
the manner in which counsel for defendant in error have 
attempted to manufacture history to suit the exigencies of 
their cause. In their argument in that cause (p. 18) they 
say: “ Now, nearly half the counties in the state have a 
registered warrant debt fully up to the limit claimed, the 
allowance of any and every account makes a debt beyond 
the limit, and by the assumption void, and the county 
officers of to-day must work for nothing, since no further 
debt can be incurred, and that is now the case in several 
counties.” This is stated with a view of predicating upon 
the facts thus erroneously alleged, the argument ab incon- 
venienti—an argument that has no place in the construc- 
tion of plain provisions of constitutions. (Chance vs. 
Marion County 64 III. 66.) In interpreting constitutions 
it is the duty of courts to ascertain and declare the writ- 
ten law. Consequences of interpretation are to be dealt with 
by the powers who make the written law. But if extra- 
neous considerations are listened to, they should be real 
and not imaginary difficulties attending a literal construc- 
tion. We are disposed to apologize for the imagination of 
counsel in view of the fact that their arguments were 
written near Christmas time, when the mind is naturally 
full of Santa Claus, hobgoblins and all manner of fairy 
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stories. But let us state the facts as the record shows 
them to be. The three decisions of the supreme court of 
the state were rendered respectively on March 26, 1886, 
December 24, 1886, and January 28, 1887. (Record pp. 
62, 63.) At the time the last decision was rendered the 
legislature of the state was in session. That body at 
once proceeded to meet the exigencies of the situation by 
passing an act (Session Laws 1887 p. 240) by which current 
revenues could be drawn upon for current expenses, in accord- 
ance with the ruling of the court in People vs. May (9 
Colo. 404). By this system it was not intended that the 
payment, in proper order, of any warrant which had 
been issued within the constitutional limitation should 
be dispensed with. (People vs. Austin 17 Pac. Rep. 485; 
Same Case 11 Colo.) At the same session an act was 
passed (Session Laws 1887 p. 27) by which an amend- 
ment to this provision of the constitution was submitted 
to the people. Upon this we have sufficiently commented 
in our reply in the other case (p. 12, 18.) At a previous 
session an act had been passed (Session Laws 1885 p. 318) 
authorizing an additional tax to meet any unforeseen emer- 
gency. What, then, would be the logical and necessary 
effect of these decisions and this legislation? Any one of 
ordinary business capacity can see that a condition of things 
would be produced quite the reverse of that portrayed by 
the counsel for the defendant in error. The indebtedness 
of counties in excess of the constitutional limitation be- 
ing disposed of. and the power of taxation in- 
creased, no county in the state would find any dif- 
ficulty in meeting any warrants issued within the lim- 
itation, and, at the same time, by slightly anticipating the 
actual collection of the revenues of the year not needed 
for this purpose, by the issuance of warrants drawn pe- 
cifically thereon, to meet current expenses,a class of war- 
rants, used for all current expenses, would come into use, 
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which, instead of being worth fifteen cents on the dollar, 
would be practically at par. When we suppose, as it is 
reasonable to infer the fact to be, that this system, thus 
inaugurated and carried on, is attended with that regard 
for economy that tie lessons of the past tend to inculcate, 
no one can help but comprehend that the era of economy, 
and consequent prosperity, contemplated by the constitu- 
tion, would necessarily come; and no one can fail to 
understand that any adjudication which will open wide 
the door to the old system of municipal extravagance 
would be a grave public calamity. Certain it is that if any 
public inconvenience had resulted from the legislation and 
adjudications which we have made an effort to sketch— 
such as would tend to justify a court in overriding a plain 
constitutional provision—some one other than the zealous coun- 
sel of speculators in public securities would have discovered 
the fact, and some evidence of the fact would have found its 
way into the public annals of the state. Its existence 
would not have to rest on naked assertion. It is apparent 
that this same line of argument was pursued before the 
supreme court of the state, and this before it had been 
denonstrated that no inconvenience whatever would result 
from an enforcement of the constitution; but the court 
said: “The hardships and inconveniences resulting from 
this construction are urged upon our attention. To such 
appeals the language of the courts is uniform. The 
meaning of a constitutional provision being plain, it 
must stand, be recognized and obeyed as the supreme 
law of the land.” (People vs. May 9 Colo. 80). 
In determining whether a provision is plain or 
not, the language should be fairly read and ren- 
dered. The language should be first considered. Diffi- 
culties and doubts should not be forced into the plain 
terms of the language. When expediency furnishes the 
only light by which to read a constitution we will have 
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as many conflicting constructions as there are differences 
of opinion respecting measures. Counsel for defendant 
in error, in order to furnish another difficulty, proceed in 
their argument (p. 24) to manufacture another chapter of 
history by saying: “The undisputed fact in the case, and 
admitted here, is that the floating debt of no county in 
the state had ever at that time been the subject of com- 
- ment—even as being burdensome.” No such alleged fact 
has been admitted. An attempt was made in the agreed 
statement of facts (Record p. 43) to furnish an estimate of 
the floating indebtedness of the counties exclusive of the 
debts contracted for roads, bridges and buildings, and in 
aid of railways; but, as a floating debt can be and usually 
is created for the most of these excepted: purposes, there 
remains no estimate in the record of the entire floating 
debt of the counties at the time the constitution was 
adopted. And most certainly there is nothing in the 
record to show that no complaint had been made, and no 
apprehension had been entertained, respecting: extravagance 
in the administration of county affairs, from which a float- 
ing debt would be created. But even if it were true that 
no such complaint had been made, and no such appre- 
hension had been entertained, this fact would furnish no 
criterion by which to construe the constitution. As 
to this question the court, in People vs. May (9 Colo. 80) 
said: “ But, if we concede the fact as claimed, the con- 
clusion drawn by no means follows. It will not do to say 
that an actual, existing, antecedent mischief is essential to 
support a constitutienal limitation, or an intent to limit; 
or that the absence of such an actual mischief excludes an 
intention to limit. On the other hand, it is safe tu say 
that, wherever there is a power liable to be abused there 
is to be found a legislative motive for restraint. The multi- 
tudinous restraints of all constitutions proceeded largely 
against possible mischiefs. To leave powers unlimited 
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| 11 where there is great temptation to abuse is to invite abuse. 
111 The members of the convention were charged with the 
important duty of framing the fundamental law of the 

state. It was a grave responsibility. They were gentle- 

men of standing, character and ability ; and many of them 

experienced in the administration of state and county 

affairs. It was their duty not only to provide against the 

recurrence of evils patent and already experienced, but also 

to guard every point where abuses were liable to creep into 

a the administration of public affairs.” It is sufficient, in 
Hien conclusion upon this point, to say that the claim that 
there was nothing in the history and experience of the 

territory of Colorado, or in the history and experience of 

ate any of the states of the Union (which is presumed to have 
| HH ie been within the knowledge of the framers of the constitu- 
| Hive tion) to furnish a legislative motive for restraint upon the 
1 power of counties in the creating of a floating indebtedness 
Sit is supremely ridiculous. The existence of a necessity for 
ai advancing any such absurd theory serves to confirm, rather 

than cast a doubt upon, the letter of the written law. 

i And still more ridiculous, if possible, is the claim that 
| the framers of the constitution, in placing a limitation 
al upon municipal indebtedness, did not intend to place any 
mii! restraint, in this direction, upon legislative power. And 
| | when we show from the proceedings and address of the 
convention what was their real intention, we are met with 

the proposition that it is not the meaning and intention 

of the convention that we must seek for, but the meaning 

: and intention of the people who adopted the constitution. 
| (Brief in No. 1347 p. 45.) It is an insult to the intelli- 
| | gence of any court to ask it to believe and declare (or to de- 
clare without believing) that the great mass of the people 
who voted upon the adoption of this constitution, gave to 
7 the plain language of the provision in controversy, the 
, | narrow, technical and highly artificial construction con- 
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tended for by counsel for defendant in error, and sanc- 
tioned by the court below. The record shows that this 
construction was not suggested in the earlier stages of the 
litigation upon this subject—that it was an afterthought. 
If it took the learned counsel, with all their astuteness, as 
long as the record shows it did, to evolve a theory upon 
which to advance this construction, how long would it 
have taken for the electors of the then territory to have 
done it? And did we have a people here sufficiently 
subtle and crafty to accomplish a result requiring such 
powers of ratiocination? To answer these questions re- 
quires mathematical knowledge and occult powers beyond 
any that we possess. The puerile excuse, given for an as- 
sumption that any man of ordinary intelligence ought to 
know is unfounded in truth, is, that it could not be fore- 
seen what the necessary expense resulting from legislative 
action would be, and, therefore, no attempt was made to 
restrain it. But if there is any well-grounded distinction | 
(a proposition that we deny) between compulsory and con- 
tractual obligations, the amount required for one would be 
as uncertain, as difficult of discernment, and as much de- 
pendent on contingency, as the other. We suppose that 
obligations entered into for building court-houses, jails 
and other public buildings (although counties are re- 
quired by law to have them) would be deemed contractual, 
but these may all be destroyed by fire, or otherwise, when 
a county is indebted to its utmost limit. By the very 


same reasoning that would except from the plain terms of 


the constitution one class of indebtedness all classes would 
be excepted, and the constitution would die of too much 
construction. In our opening argument in the other cause 
(pp. 94-95) we have shown from the debates of the con- 
vention that this question of unforeseen emergencies was 
fully considered, and that the limitation was intended to 
embrace all extraordinary expenditures. It would be im- 
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puting to the members of the con vention a degree of in- 
experience and ignorance that is appalling, to assume 
that they did not know that a large proportion of the or- 
dinary indebtedness to be incurred by counties results from 
the administration of the laws enacted by the legislature, 
and if they did know this fact, and had intended that all 
this indebtedness should be excepted from the provision 
in question, it is inconceivable that it would have been left 
for technical construction to have discovered the intent; 
it would have been expressed in plain terms. 

The court below, by way of illustrating and impressing 
the argument respecting unforeseen emergencies, says: “I 
am advised by counsel that the suppression of a single 
riot in Leadville cost the county more than the entire pro- 
ceeds of that year’s levy. These things cannot be foreseen.” 
All that appears in the record upon this subject is an alle- 
gation in the replication respecting a labor strike that 
occurred in May, 1880. As this allegation, under the 
rules of pleading, stands denied, it was necessary to take 
the statement of counsel upon the subject Counsel for 
defendant in error, when giving this information, should 
also have advised the court that the labor strike amounted 
to an insurrection and led to a declaration of martial law 
by the governor of the state; that the expense thus incur- 
red was an expense of, and to be assumed by, the state, 
and that the framers of the constitution did foresee that 
just such an emergency as this might occur, and excepted 
from the limitation placed upon the power of the state to 
contract indebtedness, and the power of the legislature to 
make appropriations, all expense of suppressing an insur- 
rection. (Const. Art. 10 Sec. 16; Art. 11 Sec. 3). If the 
court below had given the entire constitution a little more 
careful examination and consideration, it may have come 
to the conclusion that the people of Colorado are capable 
of self-government, and that, therefore, its proceedings in 
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the direction of making a new constitution for their gov- 
ernment were unnecessary and gratuitous. We cannot re- 
gard the case of Potter vs. Douglas county (87 Mo. 239) as 
furnishing much excuse for, or mitigation of, the decision 
of the court below. There are many fundamental distine- 
tions between the constitutions of Missouri and Colorado, 
and between that case and the cases now before this court. 
In that case necessity made the law; the argument ab incon- 
venienti was allowed to prevail. Where nosuch necessity 
exists the argument does not applv. The legislation of 
Missouri required that the sheriff or jailor of any county 
should receive prisoners from another county that had no, 
or no sufficient, jail ; that he should produce them before 
the proper court at the proper time; that he should be liable 
to a penalty for failure in this regard; that he should, 
also, be liable for contempt of court for such failure, and that 
he should be still further liable, for such failure, to be re- 
moved from office, and rendered incapable of thereafter 
holding the same. The county of Douglas sent certain 
prisoners to the county of Greene to be kept, boarded, 
clothed and produced before the proper court in Douglas 
county. This was dene by the sheriff of Greene county 
and he produced a just account therefor. The constitu- 
tion of Missouri provides: “Nocounty * * shall 
be allowed to become indebted in any manner, or for any 
purpose, to an amount exceeding in any year the income 
and revenue provided for such year, without the assent of 
two-thirds of the voters thereof voting at an election to 
be held for that purpose.“ In other words the constitu- 
tion allows warrants to be drawn in anticipation of the 
actual collection of the revenues of the year, but not in 
excess of the same. Where a county is not already in- 
debted to the extent of five per centum of the assessed 
valuation of the property, the indebtedness may be in- 
creased by such vote to that amount. At the time the 
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bill in question was presented to Douglas county, war- 
rants had already been drawn for the full amount of the 
income and revenue for the year. It also appeared that 
the income and revenue of the county for a year was suf- 
ficient only to pay the current expenses of the county for 
the eight first months of each year, and that the income 
and revenue could not be increased in view of the limi- 
tation placed by the constitution upon the power of taza- 
tion. It is well settled that the drawing of warrants 
against and to the amount of the current revenues is not 
incurring an indebtedness (People vs. May, 9 Colo. 404) 
and hence, under the Missouri constitution, practically 
no indebtedness could be incurred without a two-thirds 
vote of the people. It may be conceded that this vote of 
the people cannot be relied upon for the payment of cur- 
rent and necessary expenses, for the people can not be 
coerced to take such vote or controlled with reference to 
the manner they should vote if one were taken. The 
constitution of Colorado allows a reasonable margin of 
indebtedness without any vote of the people and irrespec- 
tive of the income and revenue provided for the year. In 
addition to this there is no restraint whatever upon the 
power of taxation. The facts of the Missouri case, giving 
rise to the necessity on which the argument ab inconven- 
ienti is based, could not exist under the Colorado consti- 
tution. The Missouri case is founded upon the maxim. 
lex non cogit ad impossibilia, and to avoid imputing to the 
framers of the constitution and the people who adopted 
it “that which is morally impossible, which is contrary 
to reason, or, in other words, which could not be imputed 
to men in their right senses.” Can any reasonable man 
pretend that any such mazim as this, or any such rhetoric 
as this, can be fairly used against our constitutional pro- 
vision being construed as a limitation upon general legis- 
lative power, as well as the power of county officers in the 
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ereation of indebtedness of counties? But there is another 
fundamental distinction between these two constitutional 
provisions. The language of the Missouri constitution is 
that “no county shall be allowed to become indebted,” while 
the Colorado constitution declares that “the aggregate 
amount of indebtedness of any county shall not at any time 
exceed” a certain amount. It is barely possible (though 
erroneous) to say that the language of the Missouri in- 
strument points to the voluntary action of the corporate 
authorities of the county as the power upon which it ex- 
pends its force, but the language of the Colorado constitu- 
tion does not admit of any such interpretation. We 
therefore submit that the Missouri decision in so far as it 
recognizes the argument ab inconvenienti is no precedent 
for the facts of the cases before the court, and, in so far as 
it attempts to recognize any general principle that consti- 
tutional limitations do not restrain legislative power, it is 
bad law at home and no law in Colorado. The same court 
rendered another decision. (Book vs. Earl 87 Mo. 246). 
This was a case where the statute authorized the county 
court to alter, repair or build county buildings, and re- 
quired them to be preserved from waste and damage, but 
the court held that this authority and this requirement 
were subordinate to the constitutional limitation. This 
decision is not consistent with any general proposition 
that any and all commands of the legislative department 
of the state government are excepted from the constitu- 
tional limitation, and would be sufficient, in itself, if 
recognized as law, to establish the validity of by far the 
larger part of the warrants which were replaced by these 
funding bonds, and those which are in suit in the other 


case. 
We have demonstrated from the agreed statement of facts, 
in our opening argument in this case (pp. 6-16), that these 
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bonds were issued for all classes of warrants, entirely irre- 
spective of whether such warrants were issued upon obli- 
gations which were contractual or compulsory in their 
origin and nature. It is wholly immaterial, therefore, as 
to whether or not there is a presumption in favor of the 
bonds, to the effect that the indebtedness which was 
funded was valid, because the fact is made to otherwise 
appear, and the presumption is thus overcome. We have 
also shown in our opening argument (pp. 16-22) that there 
is no estoppel against showing this fact, and we will not 
resume the discussion upon this question. The treatment 
of many of the questions involved might be elaborated, 
and many considerations presented which we have not 
touched upon; but we feel that we have made a reason- 
able (or at least a conscientious) effort, to afford the court 
that assistance in arriving at a just result which is due 
from its officers. We have recognized the fact that the 
amount involved is large, but we submit that, as com- 
pared with the principles involved, any mere matter of 
dollars and cents sink into insignificance.: If this consti- 
tutional provision is plain in its language and single in its 
purpose, then any attempt, however successful it may seem 
to be, to evade or overthrow it, teaches to the people of the 
country a lesson of lawlessness, and gives rise to a sense of 
insecurity, even as to those rights which are guaranteed 
by the supreme law of the land, which are pernicious in 
their effects. We remember the time when treason even 
attempted to disguise itself under constitutional construction. 
How much worse in his example is the open violator of 
law than any man must be who closes his eye to its plain 
requirements, and attempts to evade the law by reasoning 
away its obvious mandates? This is something that this 
tribunal has never done, and, we feel confident, never will 
do. In conclusion we submit, as we have before con- 
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tended, that the people of Colorady have adopted a plain 
constitutional provision ; that it has been honestly and 
properly construed by the supreme court of the state (the 
Chief Justice of which was a member-of the constitutional 
convention) and that to disregard that construction and 
the plain terms of the constitution will be to create and 


not to construe. 
DANIEL E. PARKS and 


H. B. JOHNSON, 
Attorneys for Plaintiff in Error. 
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1 Pleas before the honorable the judges of the circuit court of 

the United States of America, at the June term of said court, 

held in the city of St. Paul, in said district, in the year of our 

Lord one thousand eight hundred and eighty-four, and of our 
Independence the 108th year. 


United States Circuit Court, District of Minnesota. In Equity. 


SaraH M. Jones 


| us. 
Mari. DA A. Van Doren, Sa Mut. J. Jones, and Sanur. J. GLover. 


Be it remembered that on this 18th day of May, A. D. 1883, came 
the complainant above numed, by Messrs. Bigelow, Flandrau & 

uires, solicitors and of counsel, and filed in the clerk’s office of 
said court her bill of complaint, which is in the words and figures 
following, to wit: 


Bill of Complaint. 
Circuit Court of the United States, District of Minnesota. In 
Equity. 


SaraH M. Jones, Complainant, 


v8. 
Matitpa A. Van Doren, Samvet J. Jones, and Sa Mut. J. Giover, 
Defendants. 


To the judges of the circuit court of the United States for the dis- 
trict of Minnesota: 


2 Sarah M. Jones, of Harrisburg, in the State of Pennsyl- 
vania, and a citizen of the State of Pennsylvania, — is 
her bill against Matilda A. Van Doren, a citizen of the State of Indi- 
ana, Samuel J. Jones, and Samuel J. Glover, both citizens of the 
State of Illinois; and thereupon your orator — and says 
that heretofore, to wit, in the month of April, 1863, 
who was in his lifetime the husband of your oratrix, died intestate, 
leaving him surviving your oratrix, his widow, and the defendant, 
Samuel J. Jones, his son and only heir-at-law. 

That during the lifetime of the said Robert H. Jones and at the 
time of his death he was seized in fee of the one undivided one- 
fourth part of the lands hereinafter described, which are situated 
in the county of Ramsey and State of Minnesota, to wit: 

The south half of the northeast quarter and the west half of the west 
half of the southeast quarter of section twenty-six (26); also the east 
half of the southeast quarter of section twenty-seven (27); also the east 
half of the northeast quarter of section thirty-five (35), and the south- 
west quarter of section twenty-six (26), of township twenty-nine 
north, of range twenty-three (23) west. 

That on the decease of the said Robert H. Jones your oratrix be- 
came entitled to a dower right and estate in the undivided one- 
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2 SARAH M. JUNES VS. MATILDA A. VAN DOREN ET AL. 


fourth interest in said above-described lands, which, by the laws of 
the State of Minnesota, was a life estate in one-third part. thereof, 
and the said Samuel J. Jones became vested with the title in fee to 
said one-fourth interest in said lands, subject only to said 
3 dower right and estate of your oratrix, and that the remaining 
three-fourths of said land was vested in Alexander Ramsey 
and others. 

That while your oratrix was so seized of said estate in dower of said 
lands she was informed that the same were about to be involved in 
litigation, and, having little or no knowledge of business, and being 
averse to having her name complicated in any lawsuits or contro- 
versy, and depending upon the ability and integrity of her son, said 
defendant, Samuel J. Jones, to conduct any business and defend any 
lawsuits that might arise out of the an of said interest in 
said lands, and merely for the purpose of facilitating the manage- 
ment and transaction of such business and the conduct of said con- 
templated litigation, and the better to protect her said interest in 
said lands, and not with any intention to part with or divest herself 
of her interest or estate in said lands or any part thereof, she did, on 
the 30th day of January, 1886, at the request of said defendant, 
Samuel J. Jones, and for the purposes aforesaid and not other, exe- 
cute, acknowledge, and deliver to said Samuel J. Jones a quitclaim 
deed of her said dower interest in said lands, in which deed there 
was expressed a consideration of one dollar, but your oratrix avers 
that she never received said consideration or any consideration for 
said deed or lands from said grantee or from any other person ; and 
your orator further avers that said grantee, Samuel J. Jones, took and 
accepted said deed under the express understanding and agreement 

to and with your oratrix that he was to receive the same from 
4 your oratrix to enable him better to conduct — business 
for your oratrix that might arise concerning said lands, but 
not in any way to acquire any estate in the dower interest of your 
oratrix therein, and it has ever since said deed been known and under- 
stood by and between said defendant, Samuel J. Jones, and your 
oratrix that he held said deed for the purposes aforesaid and for said 
purposes only and for no other purposes whatever. 5 
That after the execution of said deed by your oratrix to said Sam- 
uel J. Jones for the purposes aforesaid and on or about the 25th day 
of August, 1871, a certain suit was commenced in the court of com- 
mon pleas of the county of Ramsey and State of Minnesota by Reu- 
ben B. Galusha, administrator of the estate of Andrew J. Jones, de- 
ceased, as plaintiff, against Samuel J. Jones and others, for the ben- 
efit of the creditors of Andrew J. Junes, the grantor of said Robert 


H. Jones of said lands, for the —— of setting aside the deed from 


said Andrew J. Jones to said Robert H. Jones, which was the litiga- 
tion expected by — oratrix, and, to avoid being personally com- 
plicated in which and for the better protection of her rights, she 
executed said deed of quitclaim to her said son, Samuel J. Jones, 
and that said Samuel J. Jones defended said suit successfully and 
the same was defeated, and the purposes and intentions of the said 
deed to said Samuel J. Jones was carried out and consummated, but 
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by the inadvertence, ignorance, and want of business knowledge of 
your oratrix she never requested or required a recon 

5 of her said interest and estate in said lands from said Samuel 
J. Jones, but confiding in his integrity and fidelity to her 

interests allowed the said estate and interest to remain vested of 

record in him. 

That on or about the 18th day of October, 1871, an action was 
brought in the district court of the county of Ramsey and State of 
Minnesota by William R. Marshall and others, as plaintiffs, and 
Alexander Ramsey and others, as defendants, the parties to said ac- 
tion being all the persons who appeared of record as the owners of 
said lands, for the pu of partitioning the same among said 
owners thereof, and such proceedings were had and taken in said 
action that a final judgment or decree of partition of said lands was 
made therein, and there was set off and allotted in severalty to the 
said Samuel J. Jones as and for his portion thereof the following- 
described parts and portions thereof, to wit: 

One acre in the southwest corner of the west half of the west half 
of the southeast quarter of section twenty-six (26), bounded as fol- 
luws, to wit: Commencing at the southwest corner of said west half 
of the west half of the southeast quarter of section twenty-six (28), 
and — thence east one hundred and eighty-three (183) feet; 
thence north two hundred and thirty-eight (238) feet; thence west 
one hundred and eighty-three feet (183); thence south two hundred 
and thirty-eight (238) feet to the place of beginning, which piece of 

land is now of the value of one thousand dollars. 
6 Also the southwest quarter of the-northeast quarter of said 

section twenty-six (26), excepting therefrom one acre in the 
southeast corner of suid southwest quarter of the northeast quarter 
of section twenty-six (26), and running thence west two hundred 
and thirty-eight (238) feet; thence north one hundred and eight - 
three (183) —; thence east two hundred and thirty-eight feet (: 5. 
thence south one hundred and eighty-three (183) feet to the place 
of beginning, which said land is now of the value of one thousand 
dollars per acre; also the southeast quarter of the southeast quarter 
of section twenty-seven (27), which is now of the value of one thou- 
sand dollars per acre; also the northwest quarter of the southeast 
quarter of the southwest quarter of section twenty-six (26), except- 
ing therefrom so much thereof as lies within fifty feet on either side 
of the center line of the railroad of the first division of the St. Paul 
and Pacific Railroad Company as now located, which is of the value 
now of one thousand dollars per acre. 

Also the southeast quarter of the southeast quarter of the south- 
west quarter of section twenty-six (26), which is of the present value 
of one thousand dollars per acre; also a certain lot or parcel of land 
in the southeast quarter of the northwest quarter of section thirty- 
five (35), hounded as follows: Commencing one hundred and sixty- 
three and nine-tenths feet (163),) west of the southeast corner of 

said southeast quarter of the northwest quarter of section 
7 thirty-five(35)and running thence north thirteen hundred and 
twenty (1,320) feet; thence west one hundred and sixty-three 
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and five-tenths (163,5,) feet; thence south thirteen hundred and 
twenty (1,320) feet ; thence east one hundred and sixty-three and 
nine-tenths (163,9,) feet to the place of beginning, which is now of 
the value of one thousand dollars per acre ; also another lot or par- 
cel of land in said southeast quarter of the northwest quarter of 
section thirty-five (35) described and bounded as follows: Com- 
mencing one hundred and sixty-three and nine-tenths (1639 feet 
east of the southwest corner of the southeast quarter of the north- 
west quarter of section thirty-five (35), running thence north thir- 
teen hundred and twenty feet ; thence east one hundred and sixty- 
three and five-tenths (163,5,) —; thence south thirteen hundred and 
twenty (1,320) feet; thence west one hundred and sixty-three and 
nine-tentlis (163 5% feet to the place of beginning, which is of the value 
now of $1,000 per acre; all of which pieces or parcels of land are in 
township twenty-nine of range twenty-three, in the county of Ram- 
sey and State of Minnesota. 

Your oratrix further avers that in the years 1871 and before said 
partition suit was determined the said Samuel J. Jones, being in- 
debted to the defendant, Matilda A. Van Doren, in the sum of about 
$3,600, which said debts was secured by lands in the State- of IIli- 
nois and Iowa, and the said defendant, Matilda A. Van Doren, — 

fully advised of all the facts heretofore charged in this bil 
8 as to the interest of your oratrix in said lands in Minnesota, 

and of the character of said deed of quitclaim from your 
oratrix to said Samuel J. Jones, and for the purposes for which the 
same had been executed as aforesaid, and that the said purposes and 
objects had been carried out and accomplished, and that your oratrix 
in equity had her said dower interest in said lands— 

The said Matilda A. Van Doren and the said Samuel A. Jones, 
conspiring and confederating together to cheat and defraud your 
oratrix out of her said estate in dower in said Minnesota lands, 
agreed, the one with the other, that the said securities on said Illi- 
nois and Iowa lands should be released to the said Samuel J. Jones 
and a new security for said sum of thirty-six hundred dollars and 
accrued interest, together with such sum of money as would be 
necessary to pay off a certain mortgage held by Samuel A. Briggs 
on said Minnesota lands, which latter sum the said Matilda A. Van 
Doren agreed to advance to pay off said Briggs’ mortgage and other 
moneys to be advanced to said Samuel J. Jones by said Matilda A. 
Van Doren, amounting in all to $10,000 or thereabouts, should be 
given by said Samuel J. Jones to said Matilda A. Van Doren on 
said Minnesota lands, whereby and by the use of said security and 
the foreclosure thereof the said Minnesota lands could be sold and 
acquired by said defendant, Matilda A. Van Doren. 

That William H. Van Doren was the husband of the said Matilda 
A., and was her duly authorized agent to transact all the business 

and was fully advised and notified at all times of the rights 
9 of your oratrix in said Minnesota lands, and of the terms 
and conditionson which said quitclaim deed had been executed 
by your oratrix to said Samuel J. Jones,and the terms and conditions 
upon which he held said Minnesota lands, so far as the said rights 
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and interests of your oratrix were concerned, and that said William 
H. Van Doren did transact nearly all the business of said Matilda 
A. in his own name, and afterwards transferring the securities taken 
for such loans to said Matilda A., but your oratrix is unable to state 
whether the securities taken for said loan of $3,600 — in his name 
or in the name of said Matilda A., but avers that the money so loaned 
was the money of the said Matilda A. 

That the said William H. Van Doren, so being the husband and 
agent of the said Matilda A. and being so 8 inſormed of all the 
rights of your oratrix as aforesaid in said Minnesota lands, fully 
entered into said conspiracy between said Matilda A. and said Sam- 
uel J. and acted as the agent of the said Matilda A. in carrying out 
and consummating the same, and most of the dealings of the said 
Matilda A. and Samuel J. connected with the same were conducted, 
on the part of the said Matilda A., by and through the agency of 
the said William H. Van Doren. | 

That in pursuance of said conspiracy to cheat and defraud your 
oratrix out of her suid interest as aforesaid in said Minnesota lands, 
the said Matilda and William H. Van Doren did release to said 
Samuel J. Jones the securities held by them or one of them on the 
said lands in Illinois and Iowa, and did advance more money to 

said Samuel J. Jones, and did pay off said Briggs’ mortgage, 
10 which latter was about the sum of —— dollars, none of which 

—— ever was received by — — but all of which, 
except the sum that went to pay off said Briggs mortgage, was ap- 
propriated by said Samuel J. Jones and by him applied to his own use 
and benefit. Your oratrix avers that.she does not know what sum 
of money was advanced by said Matilda A. Van Doren to said 
Samuel J. Jones in carrying out said conspiracy, except what she 
can learn from the record of the — given by said Samuel J. 
Jones to her for the same, and the record of the suit in which said 
mortgage was foreclosed, and she therefore leaves the said defend- 
ants to make said proof thereof as they may be advised. 

That as part of said conspiracy, and in order to enable said con- 
spirators to carry out the same, the said Samuel J. Jones, on the 

th day of July, 1871, did execute to said William H. Van Doren 
his certain — note, wherein he promised to pay to the order 
of said William H. Van Doren tlie sum of ten thousand dollars six 
months aſter the date thereof, with interest at the rate of ten per 
cent. per annum, payable semi-annually; and to secure the said 
note he, on the same date, executed, acknowledged, and delivered 
to the defendant, Samuel G. Glover, as trustee, his certain trust deed 
or mortgage on the one undivided one-fourth part of all said above- 
described lands, of which said Robert H. Jones died seized as afore- 
said, including in said deed of trust and mortgage the said interest 
of your oratrix, which said note was afterwards and on the day of 

the date theroof, and as part of said conspiracy, transferred 
11 dy the endorsement of said William H. Van Doren thereon 

to the said Matilda A. Van Doren, and he also, at the same 
time, assigned said trust deed or mortgage to the said Matilda A. 
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That as part of the said conspiracy and to carry out the object 
and intent thereof, and on or about the 26th day of August, 1876, 
the said Matilda A. and William H. Van Doren, in the name of said 
trustee, commenced an action in the said district court of the said 
county of Ramsey and State of Minnesota to foreclose said mortgage 
or deed of trust, and such proceedings were had and taken in said 
foreclosure suit that on the 14th day of October, 1876, by and under 
a decree of said court in said suit, all the lands which had been so 
set off and allotted to said Samuel J. Jones in severalty by said par- 
tition suit were sold under said foreclosure, and were all purchased 
and bought in by said Matilda A. Van Doren, except the northwest 
one-quarter of the S. E. } of the S. W. } of sec. 26, T. 29, R. 23, ex- 
cept so much thereof as lies within 50 feet on either side of the center 
line of the R. R. of the Ist division of the St. Paul & Pacific R. R. 
Co. as now located, which was sold to one Reuben B. Galusha; and 
such further proceedings were had and taken in said foreclosure suit 
that on the 22nd day of May, 1880, a final decree was entered in 
said foreclosure suit, and the title to said lands was vested in said 
purchasers. 

Your oratrix further avers that she was not a party to said fore- 
closure suit, and did not know of the existence of said indebtedness 

of said Samuel J. Jones, or of said trust deed, nor of said 
12 _ foreclosure suit, nor of any matter or thing connected there- 

with until long after the said suit had been terminated and 
the title to said lands had been passed to said purchaser, Matilda A. 
Van Doren, by the final decree in said suit. 

Your oratrix further avers that the amount that was found due 
on said note and trust deed or mortgage, together with interest and 
costs of suit, was the sum of $8,745.14, and that said lands pur- 
chased by said Matilda A. were sold to satisfy that sum and were 
purchased by said defendant, Matilda A. Van Doren, for said amount 
and no more. 

Your oratrix further avers that on the 16th day of December, 1876, 
she paid the taxes on the undivided one-fourth of all said lands of 
which her husband died seized fully believing that she owned her 
one-third dower right therein, and to protect — said interest and 


in ignorance of any of the transactions which had been had by and . 


between said defendants and said William H. Van Doren, and that 
said defendants well knew that she paid said taxes and that your 
oratrix was still in ignorance of all said facts, and did not inform 
her of any of said transactions, but availed themselves of said pay- 
ment, and that said taxes were for the years 1872 and 1873, and 
amounted to the sum of $1,808.48, and that she now holds the re- 
ceipts for such payments. 
our oratrix further avers that after said title had become vested in 
said defendant, Matilda A. Van Doren, by said fraudulent transac- 
tions as aforesaid, and on the — day of ——, 1881, the said Matilda 
A. sold to one William R. Marshall, à bona fide purchaser, the 
13 southeast quarter of the S. E. } of section twenty-seven of 
said town. and range for the price and sum of $10,000, and 
she received the said purchase-money and appropriated the same to 
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her own use and benefit, and that the said defendant, Matilda A., 
now holds the title to all the rest of said lands so purchased by her 
at said foreclosure as aforesaid. 

Your orutrix further avers that she has never lived in the State of 
Minnesota, and now resides in the State of Pennsylvania, and that 
said William H. Van Doren departed this life in the month of Sep- 
tember, 1882, and that before the filing of this her bill she duly de- 
manded of the said defendant, Matilda A. Van Doren, that she ex- 
hibit to her an account of the money that she has advanced to said 
Samuel J. Jones and paid, laid out, and expended in and about the 
said lands and the said acquisition of the title to the same as afore- 
said, and the money she had received from the sale of portions 
thereof as aforesaid, and duly offered to pay to her all such moneys 
so paid, laid out, and expended by her as aforesaid, with interest in 
redemption of said mortgage, and duly demanded that on such pay- . 
ment that she convey to her said lands, and that the said d nt, 
Matilda A., wholly refused to make any such accounting or to give 
her any information or satisfaction of or concerning said advances 
or expenditures, or to convey any part of said lands to her, and 
wholly denied that your oratrix had any right, title, or interest in 
said lands or any part thereof; all of which is against equity and 

good conscience. 
14 Your oratrix avers that she is ready and willing to pay to 
the said Matilda A. Van Doren all sums of money that may be 
adjudged by this court as necessary to redeem said premises from said 
mortgage foreclosure, and to do and perform all other acts and things 
that may be adjudged by this court as-necessary for her to do to en- 
able her to redeem said mortgage. 

Wherefore your oratrix, being wholly remediless in the courts of 
law in the premises, and being only able to obtain the redress she is 
entitled to in this honorable court, prays the judgment and decree 
of this court that an accounting may be had of all sums paid or 
soaned to said Samuel J. Jones or paid out in any manner on ac- 
count of taxes or other outlays and charges made and had in and 
about said lands, and that the said Matilda A. may be cha with 
all sums of money received by her or by her said agent, William H. 
Van Doren, for her on account of such portions of said land as have 
been sold by them or either of them; and thereupon she prays that 
she may have the right to pay to said Matilda A. such sum as your 
honor may direct to enable her to redeem said mortgage, and that 
she may be adjudged to be entitled on such payment to redeem said 
mortgage and that said defendant, Matilda A. Van Doren, may be 
compelled by said court to receive said money and to convey to your 
oratrix the said land so purchased by her at said mortgage sale, save 
and except such portions thereof as she has disposed of to bona fide 
purchasers before the filing of this bill, and that your oratrix may 

have such other or further or different relief or both in the 
15 remises as the nature of the case may require and as may 
agreeable to equity. 

To the end, therefore, that the said defendants may, if they can, 
show why your oratrix should not have the relief hereby prayed, 


Y 
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and may, without oath, their answer on oath being hereby waived, 
and according to the best and utmost of their several and respective 
knowledge, remembrance, information, and belief, full, true, perfect, 
and direct answer make to all and singular the premises aforesaid, 
may it please your honors to grant unto your oratrix the writ of 
subpœna of the United States of America, issued out of and under 
the seal of this court, directed to said defendants, Matilda A. Van 
Doren, Samuel J. Jones, and Samuel J. Glover, commanding the said 
defendants, at a certain day and under a certain penalty therein to 
be specified, personally to be and appear before your honors in this 
court, and then and there to answer all and singular the premises, 
and to stand to and abide such order and decree therein as to your 
honors shall seem meet. 
And your oratrix, as in duty bound, will ever pray, ete. 
BIGELOW, FLANDRAU & SQUIRES, 
Solicitors and of Counsel for Complainant. 


Endorsed : “Filed May 18, 1883. II. E. Mann, clerk, by O. J. 
Reynolds, deputy.” 


16 And on the same day, to wit, May 18th, 1883, the follow- 

ing order for the issuance of chancery subpœna was entered 
of record in the Common Rule Book, page 99, in the words and 
figures following : 


Order for Chancery Subpena. 
SARAH M. Jones vs. MATILDA A. VAN DOoREN ef al. 


May 18u, 1883. 


The plaintiff having filed a bill of complaint in this cause, on 
application of Bigelow, Flandrau & Squires, solicitors, ordered that 
a writ of subpœna issue as herein prayed for. 


And on the same day, to wit, May 18th, 1883, pursuant to the 
above order, the following chancery subpeena was issued out of this 
court; which said subpcena, with the marshal’s return endorsed on 
the back thereof, is in the words and figures following : 


Chancery Subpena. 


17 Unirep States Or AMERICA, * 
District of Minnesota, } 


The President of the United States of America to Matilda A. Van 
Doren, Samuel J. Jones, and Samuel J. Glover, Greeting: 


You are hereby commanded to appear before our judges of our 
circuit court of the United States of America for the district of Min- 
nesota, at Saint Paul, in said district, on the first Monday in the 
month of July next, to answer to the bill of complaint of Sarah M. 
Jones this day filed in the clerk’s office of suid court, in said St. 
Paul, then and there to receive and abide by such order and decree 


United States Supreme Court of the United States of America, at 
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as shall then or thereafter be made, upon pain of judgment being pro- 
nounced agaiust by default. | 
To the marshal of the district of Minnesota to execute. 
Witness the Honorable Morrison R. Waite, Chief Justice of the 


St. Paul aforesaid, this 18th day of May, in the of our Lord 
one thousand eight hundred, and eighty-three, and of our Independ- 
ence the one hundred and seventh year. 


(U. s. Circuit Court Seal. ] 
H. E. MANN, Clerk, 
By O. J. REYNOLDS, Deputy. 


MEMORANDUM.—The within-named defendants are notified that 
unless they enter their appearance in the clerk’s office of said court, 
at St. Paul aforesaid, on or before the day to which. 


18 this writ is returnable the complaint will be taken against ©” 


them as confessed and a decree entered accordingly. 

H. E. MANN, Clerk, 

By O. J. REYNOLDS, 
Deputy 


BEIGELOW, FLANDRAU & SQUIRES, 
Plaintiff's Solicitors. 

Endorsed: Filed May 18th, 1883. H. E. Mann, clerk, by O. J. 

Reynolds, deputy. 
Marshal's Return. 

District or MINNESOTA, 88 : 

I hereby certify and return that after. making inquiry for the 
within-named defendants I find that * oes in my district. 


U. 8. Marshal, 
By HENRY MORRIS, Deputy. 


19 And afterwards, to wit, on the 25th day of June, A. D. 

1883, the following order for the 1 of defendants 
was entered of record in T. M.“ F,“ page 13, in the words and fig- 
ures following: 


Order for Appearance. 
SaraH M. Jones vs. Matitpa A. Van Doren d al. 


Jung 25rn, 1883. 


On reading and filing the affidavit of Charles E. Flandrau, and of 
the complainant’s solicitors in this suit, and on i of the bill 
of complaint therein, it appearing that said suit is brought to en- 
force an equitable claim against real estate in this district, and that 
none of said defendants are inhabitants of the district, and that they 
cannot be found therein, and that none of them have voluntarily 

red in said suit, it is ordered that said defendants 3 
ead, answer, or demur to the said complainant’s bill in suit 
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served on said absent defendants personally, if practicable, where- 
ever they may be found, by delivering to each of them a certified 


copy of the same. 
R. R. NELSON, Judge. 


20 And afterwards, to wit, on the 6th day of August, A. D. 

1883, the appearance of defendants, Van Doren & Glover, by 

their attorneys, Messrs. Grant & Gilman, was entered of record in 

— Common Rule Register, page 88, in the words and figures fol- 
owing: 


Appearance. 
SarRAH M. Jones vs. MATrILDA VAN Doren et al. 


. Audusr 6, 1883. 

And now come the defendants, Matilda A. Van Doren and Samuel 
J. Glover, by W. C. Grant and J. M. Gilman, solicitors, on whose 
motion it is ordered that the appearance of said defendants be, and 
the same is hereby, entered. 


And afterwards, to wit, on the 7th day of August, A. D. 1883, the 
following certified copy of order of service — returned by the marshal 
of the district of Indiana showing personal service of defendant, 
Matilda A. Van Doren ; also certified copy of order of service show- 
ing personal service upon defendants, Glover & Jones, July 2nd, 
1883. 


Order of Service of Matilda A. Van Doren. 


21 Circuit Court of the United States, District of Minnesota. 
June Term, 1883. In Equity. 


SARAH M. JONES 


v8. 
Matitpa A. VAN Doren, Samuet. J. Jones, and SAMUEL J. GLOVER. 


JUNE 25TH, 1883. 
Present: Hon. R. R. Nelson, judge. 


On reading and filing the affidavit of Charles E. Flandrau, one of 
the complainant's solicitors in this suit, and on inspection of the 
bill of complaint therein, it appearing that said suit is brought to 
enforce an equitable claim against said real estate in this district, 
and that none of said defendants are inhabitants of this district, and 
that they cannot be found therein, and that none of them has vol- 
untarily appeared in said suit, it is ordered that said defendants do 
appear, plead, answer, or demur to the said complainant’s bill in 
this suit by the first Monday of August, 1883, and that this order 
shall be served on said absent defendants personally, if practicable, 
wherever they may be found, by delivering to each of them a certi- 


fied copy of the same. 
R. R. NELSON, Judge. 
Endorsed : “ Filed June 25th, 1883. H. E. Mann, clerk.” 


by the first Monday of August, 1883, and that this order shall be 
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I, H. E. Mann, clerk of the circuit court of the United States of 
America for the district of Minnesota, do hereby certify that I have 
carefully compared the foregoing copy with the original thereof, 
which is in my custody as such clerk, and that such copy is a cor- 
rect transcript from such original order of service. 

In testimony whereof I ‘have hereunto set my hand and affixed | 
the seal of said court, at St. Paul, in said district, this 25th day of 
June, A. D. 1883. 

[NOTARIAL SEAL. ] H. E. MANN, Clerk, 
By OSCAR B. HILLIS, Deputy. 


Endorsed: Filed August 7th, 1883. Oscar B. Hillis, clerk. 


Served at Indianapolis, June 30th, 1883, by reading it to Matilda 1 


A. Van Doren and by handing her a copy of the same. 
OBT S. FOSTER, 
U. 


By CHAS. FISKE, Deputy. 


EE $2 00 
St.-car fare 20 
2 „ $2 20 


23 Order of Service on Samuel J. Glover and Samuel J. Jones. 


Circuit Court of the United States, District of Minnesota. June 
Term, 1883. In Equity. 


SaraH M. Jones 


v8. 
Mario A. Van Doren, Samvet J. Jones, and Samvuet J. Giover. 


June 25rH, 1883. 
Present: Hon. R. R. Nelson, judge. 


On reading and filing the affidavit of Charles E. Flandrau, one 
of the complainant's solicitors in this suit, and on inspection of the 
bill of complaint therein, it appearing that said suit is brought to 
enforce an equitable claim against said real estate in this district, 
and that none of said defendants are inhabitants of this district, and 
that they cannot be found therein, and that none of them have 
voluntarily appeared in said suit, it is ordered that said defendants 
do appear, plead, answer, or demur to the said complainant's bill in 
this suit by the first Monday of Au 1883, and that this order 
shall be served on said absent defendants personally, if practicable, 
wherever they may be found, by deliveriug to each of them a certi- 


fied copy of the same. 
R. R. NELSON, Judge. 
Endorsed : “Filed June 25th, 1883. H. E. Mann, clerk.” 
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24 Unitep Srates or AMERICA, t in 
District of Minnesota, } 


I, H. E. Mann, clerk of the circuit court of the United States of 
America for the district of Minnesota, do hereby certify that I have 
carefully compared the foregoing copy with the original thereof, 
which is in my custody as such clerk, and that such copy is a cor- 
rect transcript from such original order of service. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at St. Paul, iu said district, this 25th day of 
June, A. D. 1883. 

[NOTARIAL SEAL. ] H. E. MANN, Clerk, 
By OSCAR B. HILLIS, Clerk. 


Endorsed: Filed August 7th, 1883. Oscar B. Hillis, clerk. 


I have served the within order personally on the within-named 
Samuel J. Glover on the 26th day of June, 1883, and upon the 
within-named Samuel J. Jones personally on the 2nd day of July, 
1883, by delivering to each of them a true py thereof. 

A. M. JONES, 
UL S. Marshal, 
By R. D. SHERMAN, Deputy. 


Marshal's fees: 
2 services 84 
1 


Total $5 25 


25 And afterwards, to wit, on the 3lst day of August, A. D. 
1883, the demurrer of Matilda A. Van Doren to the bill of 
complaint was filed in the words and figures following : 


Demurrer of Matilda A. Van Doren. 
United States Circuit Court, District of Minnesota. 


SaRAH M. Jones, Complainant, 
us. 
MAriLpa A. Van Doren, Samuet. J. Jones, and Sauuxl. J. GLover, 
Defendants. i 


The defendant, Matilda A. Van Doren, by protestation, not con- 
—2 or acknowledging all or any of the matters or things in the 
said bill of complaint to be true in such manner and form as the 
same are hereby set forth and alleged, doth demur thereto, and for 
cause of demurrer saith that it appears by the complainant’s own 
showing by her said bill of complaint that she has an adequate, 


full, and complete remedy at law; also that she is barred by statute 


and lapse of time of the right to the relief prayed for or any other 
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relief, and that the complainant hath not by her said bill made 
such a case as entitles her in a court of equity to any relief from or 
against the defendant touching the matters contained in her said 
bill or any of such matters. 

„and for divers other causes of detaurrer appear- 
ing in the said bill of complaint, this defendant doth demur to said 
bill and to all the matters and things therein contained, and humbly 
prays the judgment of this honorable court whether she shall be 
compelled to make any further or other answer to the said 
26 bill, and she prays to be hence dismissed with her costs in 


this behalf sustained. 
WM. C. GRANT anp 
J. M. GILMAN, 
Solicitors for said Defendant. 


I hereby certify that in my opinion the foregoing demurrer of 
Matilda A. Van Doren, defendant, to the bill of complaint in this 


suit of Sarah M. Jones, complainant, is well founded in law and 
proper to be filed in said cause. 
J. M. GILMAN, 


Solicitor and of Counsel for Defendant. 


Unitep Srates or AMERICA, I . 
District of Minnesota, 


In the Circuit Court of the United States, District of Minnesota. 
In Equity. 


Sanan M. Jones, Complainant, 
v8. 


Matitpa A. Van Doren, SAMvuEL J. Guover, and Sanur J. Jongs, 
Defendants. 


STaTe or INDIANA, * 
County of Marion, City of Indianapolis,, 


Matilda A. Van Doren, of the city of Indianapolis, in the county 
of Marion and State of Indiana, being duly sworn, doth depose and 
say that she is the principal defendant in the above-entitled cause, 
and that the demurrer on her behalf filed in said cause is not inter- 
posed for delay, but is filed in good faith and in furtherance of sub- 


stantial justice. 
MATILDA A. VAN DOREN. 


Subscribed and sworn to before me, at Indianapolis, this 28th day 
of August, 1883. . 
In witness whereof I hereunto subscribe my name and affix my 


seal the day and year last above written. 
[COURT SEAL. MOSES G. McLAIN, 


Clerk Marion County Circuit Court. 
Endorsed : “ Filed August 31st, 1883. O. B. Hillis, clerk.” 
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14 SARAH M. JONES vs. MATILDA A. VAN DOREN Er AL. 
28 And afterwards, to wit, on the 18th day of September, 1883, 
the following order setting the demurrer down for hearing 


at the October adjournment was entered in the Common Rule Reg- 
ister, page 117, in the words and figures following, viz: 


Order Setting Down Demurrer for Hearing. 
SARAH M. Jones vs. MAriLDA A. VAN DorEN et al. 


SEPTEMBER 18rTu, 1883. 


Upon motion of Bigelow, Flandrau and Squires, solicitors for 
complainant, it is ordered that this cause be, and it is, set down for 
hearing and argument upon the demurrer to the bill herein at the 
adjourned term of this court, to be held in October next. 


And afterwards, to wit, on the 1lth day of Oct., 1883, the follow- 
ing order setting demurrer down for hearing was entered in Term 
Minutes F,“ page 131, in the words and figures following : 


Order Setting Demurrer for Hearing. 
SaRAH M. Jones vs. MATILDA A. VAN Doren. 


The demurrer in this cause is hereby set down ſor hearing upon 
a October 25th, next, or as soon thereafter as the same can 
be heard. 


29 And afterwards, to wit, on the 6th day of November, 1883, 

the demurrer aforesaid came on to be heard pursuant to the 
above order, and was argued and submitted and by the court taken 
under advisement, as — of record in Term Minutes F,“ page 
160, in the words and figures following, to wit: 


Hearing on Demurrer. 
SarRAH M. Jones vs. MAriIDA A. VAN Doren ei al. 


The demurrer of Matilda A. Van Doren to the bill of complaint 
herein coming on to be heard, the complainant appeared, by her 
counsel, Bigelow, Flandrau & Squires, and the defendant, Matilda 
A. Van Doren, by her counsel, William C. Grant and J. M. Gilman; 
thereupon suid demurrer was fully argued by the respective solici- 
tors aforesaid, duly submitted, and by the court taken under ad vise- 
ment. 


And afterwards, to wit, on the 30th day of November, 1883, the 
opinion of the court was filed in said cause in the words and figures 
following, to wit: 
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30 Opini 
United States Circuit Court, District of Minnesota. 


SaRAH M. Joxxs 
rs. 
Matiipa A. Van Doren, Samvuec J. Jones, and Sa MUL. J. GROVER. 


Demurrer to bill of complaint. 


The relief prayed for is an accounting and permission to redeem 
from a foreclosure of a mortgage on certain real estate. 

The bill al that the complainant is the widow of Thomas H. 
Jones, who died in April, 1883, intestate, leaving surviving him the 
complainant and Samuel J. Jones, his son and only heir-at-law, and 
at the time of his death the said Robert H. Jones was seized in fee 
of an undivided one-quarter (1) part of certain real estate in Ram- 
sey county, Minnesota. 

That upon the death of the said Robert H. Jones the complain- 
ant, as his widow, became entitled to the dower right and interest in 
the said real estate of which he so died seized, viz., a life estate in 
one-third () part thereof, and that the said defendant, Samuel J. 
Jones, became vested with the title in fee thereof, subject to the 
plaintiff’s said dower right. The bill then alleges that while the 
complainant was so seized of said estate she was informed that the 
lands were about to be involved in litigation, and, having little or 
no knowledge of business, and being averse to having her name 
complicated in any lawsuits, and depending upon the ability and 
integrity of ber sun, said Samuel J. Jones, to conduct any business 
and defend any lawsuits that might arise out of the ownership of 
said dower interest, and merely for the purpose of facilitating the 
management of such, and not with any design or intention of di- 
vesting herself of any interest in the said business,on January 30th, 
1866, at her son’s request, conveyed by a quitclaim deed her dower 
in said interest; and further alleges that her son, Samuel J. Jones, 
took and accepted said deed under the express understanding and 
agreement to and with her that he was to receive the same to enable 
him better to conduct any business concerning the lands, but not 
in any way to acquire any estate in the dower interest. 

Then the bill alleges that in August, 1871, R. B. Galusha, admin- 
istrator of the estate of one Andrew J. Jones, commenced a suit in 
the Ramsey county common pleas — the said Samuel J. 
Jones and others for the benefit of the itors of the said Andrew 
J. Jones, who was the grantor of said Robert H. Jones of said lands, 
for the pu of setting aside the deed from the said Andrew J. 
to the suid Robert H., which suit wes successfully defended and de- 

feated and the pu of the said deed of the plaintiff to 
31 tho said Samuel J. Jones thereby accomplished, but that her 
said interest was never reconveyed to her nur did she request 


the same to be conveyed. 
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The bill then alleges that in October, 1871, William R. Marshall 


and others, part owners of said lands, commenced an action in the 
district court of Ramsey county for the partition of the same, and 
that a final decree of partition was made therein, whereby there was 
set off in severalty to the said Samuel J. Jones, as and for his par- 
tition thereof, certain tracts, which are described in the bill. 

It is then alleged that on the 25th day of July, A. D. 1871, the 
said defendant, Samuel J. Jones, executed his promissory note for 
$10,000, payable in six months from date, with interest at ten per 
cent. per annum, payable semi-annually, to the order of William 
H. Van Doren, husband of the defendant, Matilda A. Van Doren. 

The consideration for the note and mortgage is alleged to have 
been the liquidation of an indebtedness uf $3,500 due from said 
Samuel J. Jones to the said Matilda A. Van Doren and secured by 
mortgage on lands in Illinois and Iowa; also the payment of a cer- 
tain mortgage in favor of one Samuel A. Briggs on said lands in 
Minnesota (amount not stated) and certain money loaned at the 
time by said Matilda A. to said Samuel J. Jones. 


It is charged that the said Matilda A. and her husband knew of | 


the alleged facts and circumstances under which the plaintiff con- 
veyed her said dower interest to the said Samuel J. Jones, and they 
and the said Samuel J. Jones conspired together to defraud the plain- 
tiff out of her said interest and vest the title to said lands in said 
Matilda Van Doren, freed from plaintiff’s right of dower therein, 
and that said $10,000 note and mortgage was a scheme whereby to 
accomplish that end. As a part of said conspiracy the bill charges 
that on the 26th day of August, 1876 (over four years after the note 
fell due), the said Matilda A. Van Doren commenced an action in 
the district court of Ramsey county for the foreclosure of said mort- 
gage, and that such proceedings were had therein that on the 14th 
day of October, 1876, by and under a decree of said court in said 
suit, all the lands which had been so set off and allotted to said 
Samuel J. Jones in severalty by said partition suit were sold under 
said foreclosure, and were all purchased and bought in by said Ma- 
tilda A. Van Doren, except one tract of about ten acres, which was 
purchased by R. B. Galusha, and that on the 22nd day of May, 
1880, a final decree was entered in said foreclosure suit and the title 
in said lands vested in the said purchasers. 

And further alleges that complainant on Dec. 15th, 1876, paid 
taxes of 1872 and 1873 on } of all said lands, believing she owned 
her one-third dower right therein. 

The bill states that in said foreclosure suit the amount found due 

upon said note and mo including costs of suit, was 
32 $38,745.14, and that the said lands purchased by the said Ma- 

tilda A. at said foreclosure sale were sold to and purchased 
by her for that sum and no more. 

It also alleges that in 1881 the said Matilda A. sold forty (40) acres 
of said land to William R. Marshall, a bona fide purchaser, for $10,000, 
and that she still holds the title to the balance so purchased by her 
at said foreclosure sale. 

The plaintiff also alleges that she was not a party to said foreclos- 
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ure suit and did not know of the same nor of said 
long after the termination of said suit. | 


* 
7. 


M. Gilman and W. C. Grant, solicitors for demurrer ; Bigelow, 


Flandrau & Squires, contra. 


NE tson, J.: 


It is necessary to the success of the complainant upon the admitted 
facts that the defendant should be divested of the legal title obtained 
by the purchase of the foreclosure sale. 

The defendant stands in no better position than the son of the 
1 and to sustain the bill the court must declare the deed 
to son absolute and unconditional on its face—a mere power 
granted by the mother, or that he held the land in trust for her. 

The complainant's solicitor insists that the conveyance was a 
power to do some act in relation to real estate, and appears to dis- 


claim that a valid trust was created, either express or resulting. 


The legal title confessedly passed by the quitclaim deed. There 
no expressed trust declared in the deed, and the purposes for which 
it is claimed the deed was given is not one which could be the sub- 
ject of an expressed trust by a conveyance from the mother to the 
80 


n. 

There could be no resulting trust, for the payment of taxes, as al- 
] in the bill and admitted by the demurrer, is not sa 
evidence to prove it, besides the deed from complainant to her son 
refutes it. 

The statute of frauds and the rules of evidence will not ita 
deed absolute on its face to be changed into. one of trust by parol 
unless there be fraud, accident, or mistake. There is nothing of the 
kind charged in tne bill. Indeed, the allegations are that deed 
was executed voluntarily and without accident or mistake or fraud 
on the part of her son in procuring it, and that it was given merely 
for the purpose of enabling her son to defend the title to the prem- 
ises against a threatened suit attacking the same. : 

Is it a mere power to act for her in the alleged threatened litiga- 
tion? 

It may be conceded that when a trust is properly created which is 

not authorized by the statute it can be sometimes sustained as a 
power, but it must be a power recognized as valid by the law 

33 relative to powers, and the deed must contain a sui clause 
granting the power. 

There is nothing in the deed from the mother to her son express- 
ing any design or intention to grant anything different from what 
was conveyed, and this bill cannot be sustained, in my opinion, 
without overturning a rule of law and evidence established | 
security of all property. 

It is not necessary to consider the other questions presented. 

Demurrer sustained and decree ordered dismissing bill. 

Consult Noel vs. Noel, Ist Iowa, 423; Ratliff ve. Ellis, 2nd Iowa, 
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59; 21st Perna, State, 263; 10th Allen, 15 Revised Statutes of Minn. ; 
Uses ayy rusts, chap. 63 and chap. 64, defining powers. 


iled Nov. 30th, 1883. 
OSCAR B. HILLIS, Clerk. 


[Endorsed :] Sarah M. Jones vs. Matilda A. Van Doren ef al. Copy. 
Opinion. Filed Nov. 30, 83. Oscar B. Hillis, clerk. 


34 And on the same day, to wit, November 30th, 1883, pursu- 

ant to the opinion aforesaid, the following order dismissing 
the bill of complaint was entered of record in Term Minutes “ F,” 
page 183, in the words and figures following : 


Order Dismissing Bill. 


SARA M. JONEs 
v8. 
MatILpa A. Van Doren, SAMUEL J. JoNEs, and SAMUEL J. GLOVER. 


This cause having been heretofore heard upon demurrer of de- 
fendants to the bill of complaint herein, to wit, on the 6th day of 
November, 1883, and said demurrer having been fully argued by 
the solicitors for the respective parties herein, duly submitted, and 
by the court taken ander advisement, now, after due consideration 
thereof and being fully advised concerning the same, the court files 
its written opinion, wherein the demurrer is sustained and de- 
cree ordered dismissiny bill.” It is therefore considered, ordered, 
adjudged, and decreed by the court, pursuant to its said opinion, that 
the bill of complaint herein be, and it is hereby, dismissed, and that 
the defendants, Matilda A. Van Doren, Samuel J. Jones, and Samuel 
J. Glover, go hence without day and have and recover of and against 
the complainant, Sarah M. Jones, their costs and disbursements 
herein expended. 


35 And afterwards, to wit, on the 13th day of Decem ber, 1883, 

the following order vacating the decree of dismissal arid allow- 
ing complainant ten days in which to amend her bill was entered 
of record in T. M. “ F,” page 204, in the words and figures following: 


Order Setting Aside Decree of Dismissal and Granting Complainant 
Leave to File Amended Bill. 


Saran M. Jones vs. MATIL DA A. VAN Doren et al. 


Ordered, That the decree of dismissal heretofore entered herein 
be, and the same is hereby, set aside and vacated, and the complain- 
ant be allowed ten days iu which to amend her bill of complaint. 


And afterwards, to wit, on the 25th day of January, 1884 (pursuant 
to a stipulation filed Dec. 31st extending time to file — 5 bill), 
the amended bill of complaint of complainant was filed in the words 
and figures following, viz: 


1 
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Amended Bill of Complaint. 
Circuit Court of the United States, District of Minnesota. In Equity. 


| Sarag M. Jongs, Complainant, 
vs. 


Maria A. V.an Doren, Samvet J. Jonzs, and Samuet J. Grover, 
Defendants. 


36 Amended bill. 


1 
To the judges of the circuit court of the United States for the dis- 
trict of Minnesota: 3 
Sarah M. Jones, of Harrisburg, in the State of Pennsylvania, ang 
a citizen of the State of Pennsylvania, brings this her amended bil!“ 
by leave of this court granted for that purpose, superseding thereby / 
her original bill, against Matilda A. Van Doren, a citizen of the 
State of Indiana; Samuel J. Jones, and Samuel J. Glover, both cit- 
izens of the State of Illinois; and thereupon your oratrix complains 
and says that heretofore, to wit,in the month of April, 1863, 
H. Jones, who was in his lifetime the husband of your oratrix, died 
intestate, leaving him surviving your oratrix, his widow, and the 
7) defendant, Samuel J. Jones, his son and only heir-at-law. 
: ty . That during the lifetime of the said Robert H. Jones and at the 
time of his death he was seized in fee of one undivided fourth part 
of the lands hereinafter described, which are situated in the county 
of Ramsey and State of Minnesota, to wit : 
The south half of the northeast quarter and the west half of the 


west half of the southeast quarter of section twenty-six (26); also the 
ö east half of the southeast quarter of section twenty-seven (27); also 

the east half of the northwest quarter of section thirty-five (35), and 
| the southwest quarter of section twenty-six (26), of township twenty- 


nine (29) south, of range twenty-three (23) west. 
That on the decease of the said Robert H. Jones your oratrix be- 
came entitled to a dower right and estate in the undivided 
37 one .:ſourth interest in said above-described lands, which by 
the laws of the State of Minneseta was a life estate in one 
third part thereof, and the said Samuel J. Jones became invested 
with the title in fee to the said one-fourth interest in said land, sub- 
ject only to the said dower right and estate of your oratrix, and the 
remaining three-fourths of said land was vested in said Alexander 

Ramsey and others. : 

: That while your oratrix was so seized of said estate of dower in 
| said lands she was informed that the same were about to be involved 
in litigation by parties who disputed the title of her said husband to 
the same, and also that the other parties owning the said three-fourths 
) undivided interest therein desired to have the same partitioned and 
the respective shares of the said several parties set off to them in sever- 
alty, and, having little or no knowledge of business and being averse 
to personal contact with business matters, she desired to empower 
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her son, the defendant, Samuel J. Jones, to appear for her and rep- 
resent her in any proceeding that might involve her interests in said 
land, and the said Samuel J. Jones was willing to aid her in this 


respect. 

That the said Samuel J. Jones prepared or cause to be prepared 
an instrument in writing and brought the same to your oratrix and 
falsely represented to her that the same was a mere power of attor- 
ney to be executed by her for the purpose of empowering him to ap- 

r for her and represent her in any matter concerning her interest 
in said land as her attorney-in-fact ; that — oratrix relied upon 
said representations and assurances and believed the same to be true, 

and, so relying and believing, executed said instrument with- 
38 out reading the same, and she aversthat had she read the 

same she was then so ignorant of business matters that she 
would not have been able to determine the character or legal import 
of said paper. She further avers that in executing the same she had 
no intention whatever with parting with her interest in said land or 
any part thereof, and had she not fully and implicitly believed said 
paper so executed by her to be a mere power of attorney for the 
pur aforesaid she would not have signed the same, and that in 
so signing the same she was deceived and mistaken as to the char- 
acter of said instrument and did not know its true character and 
legal effect and believed it to be a mere power of attorney as afore- 
said, and that she has always up toa very short time, to wit, less 
than six months before the time of filing this her bill, believed the 
said paper was a mere power of attorney for the purposes aforesaid 
and nothing more or different. 

Your oratrix further says that as to whether the said Samuel J. 
Jones, at the time he made said false representations to her concern- 
ing the character and legal import of said paper so executed by her, 
as aforesaid, knew the true nature and character of said paper and 
intentionally made said representations with the purpose of defraud- 
ing and deceiving her she hasnopositive knowledge, but she believes 
he was aware of the real character of said instrument and did pur- 
posely make said representations to defraud and deceive your ora- 

trix, and she charges such to be the fuct. 
39 That the said Samuel J. Jones, after having so obtained 
the execution of said instrument, placed the same on record 
in the office of the register of deeds of said Ramsey county, State of 
Minnesota. 

That the said paper, instead of being a mere power of attorney, as 
it was supposed to be by said complainant and fally represented to 
be by Samuel J. Jones, was in fact a quitclaim deed from the said 
complainant to the said Samuel J. Jones and a release of her dower 
estate in said lands to him, which was dated January 30th, 1866, 
and purported to be given for the consideration of one dollar ; but 
your oratrix avers that she did not receive said one dollar or any 
other consideration for the execution of said paper, and that your 
oratrix was wholly mistaken and deceived as to the character and 
nature of said paper when the same was executed and would never 
have executed the same had she then known what the character and 


pegs as x a 2 25 „ 
5 “aa = ee 
ie * he = 5 * 


? * — „ * 94 a „% 2 * 
7 © ih % by Ogg ys 1 2 * a n 3 in iw * y 
= 9 ee i ae a i a . P 4 » a * e aps a gu lt Uti ewe x a i 
4 8 * 5 wy * * 9 * * 5 . 1 2 ae oe, 8 8 4 a" 2 2 1 a ot 3 1 * 
; 4 i * he 45 oe it. * ar" Sy : fa a 
1 1 * 1 
e „ 0 ‘ : 7 


nature of said —— naan that she was led into the execution of 
the same wholly by her ignorance of business and want of knowl- _ 
edge of such matters and the said false representations of the said | 
seThat having 2 ted said foresaid for th 

t having so executed sai r as aforesai e purposes 
aforesaid ood te no other and aie the mistake growing out of 
the deceit practiced upon her as aforesaid there was, on or a the 
25th day of August, 1871, a suit eoinmenced in the court of com- 
mon pleas for the county of Ramsey and State of Minnesota by 
Reuben B. Galusha, administrator of the estate of Andrew J. Jones, 
' deceased, as plaintiff, against Samuel J. Jones and others for the 

benefit of the creditors of Andrew J. Jones, the grantor of 
40 said Robert H. Jones of said lands, for the purpose of — 

aside the deed from the said Andrew J. Jones to the 
Robert H. Jones, which was part of the litigation expected by your 


oratrix when she made such supposed power of attorney as afore- - - 4 


said, and that the said Samuel J. Jones defended said suit success- 
fully and the same was defeated. 

That on or about the 18th day of October, 1871, an action was 
brought in the district court of the said county of Ramsey by Wil- 
liam R. Marshall and others, as plaintiffs, and Alexander Ramsey 
and others, as defendants, the parties to said action being all the 
persons who appeared of rech as the owners of said land, for the 
purpose of partitioning the same among the said owners thereof, 
and such proceedings were had and taken in said action thata final 
judgment or decree of partition of said land was made therein, and 
there was set off and allotted in severalty to the said Samuel J. Jones 
as and for his portion thereof the following-described parts and por- 
tions thereof, to wit: 

One acre in the southwest corner of the west half of the west half 
of the southeast quarter of section twenty-six (26), hounded as follows, 
to wit: Commencing at the southwest corner of said west half of the 
west half of the southeast quarter of said section twenty-six (26), and 
running thence east one hundred and eighty-three (183) feet; 
thence north two hundred und thirty-eight (238) feet; thence west 
one hundred and eighty-three (183) feet ; thence south two hundred 
and thirty-eight feet (238) to the place of beginning, which piece of 

land is now of the value of one thousand dollars. 
41 Also the southwest quarter of the northeast quarter of said 

section twenty-six (26), excepting therefrom one acre in the 
southeast corner thereof, bounded as follows, to wit: Commencing at 
the southeast corner of said southwest quarter of the northeast quar- 
ter of section twenty-six (26), and running thence west two hundred 
and thirty-eight feet (238); thence north one hundred and eighty- 
three feet; thence east two hundred and thirty-eight feet (238) 
thence south one hundred and eighty-three (183) feet to the place 
of beginning, which said land is now of the value of one thousand 
dollars per acre. : 

Also the southeast quarter of the southeast quarter of section 
twenty-seven (27), which is now of the value of one thousand dollars 


per acre. 
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Also the northwest quarter of the southeast quarter of the south- 
west quarter of section twenty-six (26), — therefrom so much 
thereof as lies within fifty feet on either side of the center line of 
the railroad of the first division of the St. Paul and Pacific Railroad 
Company as now located, which is of the value of one thousand 
dollars per acre. 

Also the southeast quarter of the southeast quarter of the 
southwest quarter of section twenty-six (26), which is of the present 
value of one thousand dollars per acre. 

Also a certain lot or parcel of land in the southeast quarter of the 
northwest quarter of section thirty-five (35), bounded as follows: 
Commencing one hundred and sixty-three and nine-tenths (163 pf) 

feet west of the southeast corner of said southeast quarter of 
42 the northwest quarter of section thirty-five (35), and running 

thence north thirteen hundred and twenty (1,320) feet ; thence 
west one hundred and sixty-three and five-tenths (163%) feet ; 
thence south thirteen hundred and twenty feet; thence east one 
hundred and sixty-three and nine-tenths (163 p) feet to the place of 
beginning, which is now of the value of one thousand dollars per 
acre. 

Also another lot or parcel of land in said southeast quarter of the 
northwest quarter of section thirty-five (35), described and bounded 
as follows: Commencing one hundred and sixty-three and nine- 
tenths (163,9,) feet east of the southwest corner of the said southeast 
quarter of the northwest quarter of section thirty-five (35), running 
thence north thirteen hundred and twenty feet (1,320); thence east 
one hundred and sixty-three and five-tenths feet (163590; thence 
south thirteen hundred and twenty feet (1,320); thence west one 
hundred and sixty-three and nine-tenths (163%) feet to the place of 
beginning, which is of the value now of one thousand dollars per 
acre; all of which pieces and parcels of land are in township twenty- 
nine (29) of range twenty-three (23), in the county of Ramsey and 
State of Minnesota. | 

That your oratrix was not a party to said partition suit. 

That your oratrix further avers that in the year 1871 and before said 
partition suit was determined, the — Sam uel J . Jones being indebted 

to the defendant, Matilda A. Van Doren, in the sum of about 
43 $3,600, which said debt was secured on lands in the States of 

Illinois and Iowa, and the said defendant, Matilda A. Van 
Doren, being fully advised of all the facts heretofore charged in this 
bill as to the interest of your oratrix in said land in Minnesota and 
of the real character of said deed and release of dower, and knowin 
that the same had been executed by mistake and fraud as aforesaid, 
and was intended and designed to be a mere power of attorney be- 
tween the said complainant and the said Samuel J. Jones, and well 
knowing that your oratrix had had her dower interest and estate in 
said land and had never parted with the same, and not in any way 
intending, as she then and there alleged and asserted, to cover or im- 
plicate the interest of your oratrix as aforesaid in said land, the 
said Samuel J. Jones and the said Matilda A. Van Doren entered 
into an agreement wherein and whereby they agreed the one with 


we 


: said Samuel J. to secure the same and the record of the suit which 
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the other that they would release the said securities so held 
said Matilda A. against said Samuel J. on land in Illinois and 
and that the said Matilda A. would take a new security on the 
of the said Samuel J. in Minnesota for the said sum so owing by the 
suid Samuel J. to the suid Matilda A., and for the further sum which 


a" 1 


the 


the said Matilda A. then and there agreed to advance to pay off a 


certain mortgage which one Samuel A. Briggs then held on said 
Minnesota land, which suin necessary to pay off said Briggs’ mort- 
gage said Matilda A. Van Doren agreed to advance, with 
other sums of money, amounting in the whole, including said sum 

of thirty-six hundred, to about the sum of ten thousand 
44 dollars; that the said Matilda A. did advance said sums or 

amount of money to said Samuel J. under said agreement, 
and did release her said security on the land in Illinois and Iowa, 


and said Briggs’ mortgage was puid off, and to secure the said Matilda 
A. Van Doren for said money the said Samuel J. Jones did agree tio 


execute a mortgage on his said Minnesota land. 

That William H. Van Doren was the husband of the said Matilda 
A. and was her duly authorized agent to transact all her business, 
and was fully advised and notified at all times of the rights of your 
oratrix in said Minnesota lands and of the mistake which had 
by her made in the character of suid quitclaim deed from your 
oratrix to said Samuel J. Jones, and that the same was designed to 
be a power of attorney merely and was not intended to and did not 
divest your oratrix of the dower rights and interests in said estate, 
and being satisfied with the sufficiency of the title said Samuel J. 
held in said land as security for the money.Joaned and advanced 
by said Matilda A.; all of which knowledge-was fully communicated 
to said Matilda A. . 

That the said William H. Van Doren did transact nearly all th 
business of the said Matilda A. in the premises, and your oratrix 
was informed and believes that the said William H. Van Doren was 
in the habit of making loans of money of his said wife in his own 
name and afterwards transferring the securities taken for such 
loans to said Matilda A.; but your oratrix is unable to say whether 
the securities taken for said loan of $3,600 was taken in his own 
name or in the name of said Matilda A., but avers that the money 
so loaned was the money of the said Matilda A. 

That the said William H. Van Doren, so being the husband 

and agent of the said Matilda A., and having transacted said 

45 business for her as aforesaid, did carry out said agreement 

with the said Samuel J. Jones, and for the said Matilda A. 

did advance said money of said Matilda A. to said Samuel J. Jones, 

ane of which money was ever received by your oratrix, nor did 

your oratrix know of such transaction until shortly after the filing 

of this her bill; but that all of said money was taken and uppro- 
priated by said Samuel J. Jones to his own use. 

Your oratrix avers that she docs not know how much money was 
so advanced to said Samuel J. Jones by said Matilda A., except as 
she learns the same from the record of the given by the 
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was commenced to foreclose the same, and she therefore leaves the 
said defendants to make such proof thereof as they may be advised. 
That to secure the said money so advanced by the said Matilda A. 
to the said Samuel J. the said Samuel J. did, on the 25th day of July, 
1871, execute to the said William H. Van Doren his certain prom- 
issory note, wherein he promised to pay to the order of the said 
William H. Van Doren the sum of $10,000 six months after the 
date thereof, with interest at the rate of ten per cent. per annum, 
payable semi-annually ; and to secure the said note he,on the same 
day, executed, acknowledged, and delivered to the defendant, Samuel 
J. Glover, as trustee, his certain trust deed or mortgage on the one 
undivided one-fourth part of all of said above-described land of 
which the said Robert H. Jones died seized as aforesaid, and 

46 it was well known by said parties to said trust deed that, by 
reason of the manner in which said instrument had been 
procured from your oratrix, that said trust deed did not and could 
not, except through said mistake, cover the interest of your oratrix 
in said land, and said mortgage was not intended to cover and did 
not cover, except through said mistake aforesaid, the interest of your 
oratrix in said land; which said note and mortgage was afterward 
and on the day of the dates thereof and as part of the transaction 


of said Joan transferred by the endorsement of the said William I. 


Van Doren thereon to the said Matilda A. Van Doren, and he also, 
at the same time, assigned said trust or mortgage to the said Ma- 
tilda A. as part of the said transaction or loan. 

That afterwards, on the 26th day of August, 1876, the said Matilda 
A. and William H. Van Doren, in the name of the said trustee, com- 
menced an action in thedistrict court of the said county of Ramsey 
and State of Minnesota to foreclose said mortgage or deed of trust, 
well knowing that the same did not cover the interest of your 
oratrix in said land, save and except as the same was cove by 
said paper executed by mistake and fraud as aforesaid, and with the 
design and intent of cheating and defrauding your oratrix out of 
the said dower estate in said land, and such proceedings were had 
and taken in said foreclosure suit that on the 14th day of October, 


1876, by and under a decree of said court in said suit, all the land 


which has been set off and allotted to said Samuel J. Jones in sev- 
eralty of said partition suit and in which your oratrix had a dower 

right as aforesaid were sold under said forclosure and were 
47 — and bought in by said Matilda A. Van Doren ex- 
cept the northwest quarter of the southeast quarter of section 
twenty-six of township twenty-nine of range twenty-three, except so 
much thereof as lies within fifty feet on either side of the center 
line of the railroad of the first division of the Saint Paul and Pacific 
Railroad Company as now located which was sold to one Reuben 
B. Galusha. , 

And such further proceedings were had and taken in said fore- 
closure suit that on the 22nd day of May, 1880, a final decree was 
entered in said fureclosure suit and the tithe to said land was, as far 
as said decfee could vest the same, vested in said purchaser. 
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Your oratrix further avers that she was nota party to said foro - 
closure suit and did not know of the existence of indebtedness = 
of Samuel J. Jones or of said trust deed, nor of said foreclosure suit, © 
: nor of any matter or thing connected therewith until long after said 

suit had been terminated and the title to said land, as far as the 
same could be had, passed to said purchaser, Matilda A. Van Doren, 


by the final decree of said court, nor until shortly before the filing 
a of this her bill. | 
4 Your oratrix further avers that she did not know of the character 


of said quitclaim deed executed by her by mistake as aforesaid or 
that it was a conveyance at all, and did not discover that it was in 
form or substance a conveyance, but always su it to be a 
| mere power of attorney as aforesaid until after the final decree had 
| been made in said foreclosure suit, nor until about six mouths be- 
! fore the filing of this her bill; and your oratrix avers that 


48 the said Matilda A. and her husband up to a very short time 
before the filing of this her bill always recognized her rights 
in said land. | 
° Your oratrix further avers that the amount which was found due 
on said note and trust deed and mortgage, together with interest 
and costs of suit, was the sum of $8,745.14, and that said lands pur- 
chased by said Matilda A. were sold to satisfy that sum, and were 
purchased by the said Matilda A. for said amount and no more. 
Your oratrix further avers that cn the 16th day of December, 
5 1876, she paid the taxes on said individual one-fourth part of all 
said lands of which her said husband died seized, fully believing 
that she owned her one-third dower fight therein, and to 
her said interest, and in ignorance of any of the transactions which 
had taken place by and between said defendants and said William 
H. Van Doren, and that said defendants well knew that she paid 
said taxes, and that your oratrix was still in ignorance of said trans- 
actions, and said defendants did not inform your oratrix of any of said 
transactions, but availed themselves of snid payment, and 


said 

taxes were for the years 1872 and 1873, and amounted to the sum of 

$1,608.48, and that she now holds the receipts for such payments. 
Your oratrix further avers that after said title had become vested 


in said defendant, Matilda A. Van Doren, by said foreclosure as 
aforesaid, and on the — day of ——, 1881, the said Matilda sold to 

one William R. Marshall, a bona fide purchaser, the southeast 
49 quarter of the southeast quarter of section twenty-seven of 

suid town, and range for the price and sum of $10,000, and 
she received the said purchase-money and appropriated the same 
to her own use and benefit, and that the said Matilda A. now holds 
the title to all the rest of said land so purchased by her at said fore- 
closure sale as aforesaid ; that all of said lands are now and always 
have been open and unoccupied and not in the actual possession of 


any one. 

Your oratrix further avers that she has never lived in the State 

of Minnesota and now resides in the State of Pennsylvania, and 

that the said William H. Van Doren rted this life in the month 

of agree 1882, and that before the filing of this her bill she daly 
4— 
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demanded of the said defendant, Matilda A. Van Doren, that she 
exhibit to her an account of the moneys she had advanced to said 
Samuel J. Jones and paid, laid out, an expended in and about the 
said land and the sai uisition of the title to the same as afore- 
said and the money she had received from the sale of portions 
thereof as aforesaid, and duly offered to pay to her all such moneys 
— — laid out, and expended by her as aforesaid, with interest, in 
emption of said mortgage, and duly demanded that on such 
a she convey to her said Jands, and that the said defendant, 
atilda A., wholly refused to make any such accounting or to give 
her any information or satisfaction of or concerning said advances 
or expenditures or to convey any part of said land to her, and 
wholly denied that your oratrix had any right, title, or interest in 
said lands or any part thereof, and intends to attempt to take 
50 advantage of the mistake in the execution of said instru- 
ment as aforesaid and the form thereof to cheat and defraud 
your oratrix out of her said dower right and estate in said lands 
and to cut off her right to redeem — mortgage as a doweress in 
said land, all of which is against equity and good conscience. 

Your oratrix avers that she is ready and willing to pay to the 
said Matilda A. Van Doren all sums of money that may be adjudged 
by this court as necessary to redeem said premises from said mort- 
gage foreclosures and to do and perform all other acts and things 
that may be adjudged by this court as necessary for her to do to en- 
able her to redeem said mortgage. 

Wherefore your oratrix, being wholly remediless in the courts of 
law in the premises and being only able to obtain the redress she is 
entitled to in this honorable court, prays the judgment and decree 
of this court that an accounting may be had of all sums paid or 
loaned to said Samuel J. Jones and paid out in any manner on ac- 
count of taxes and other outlays and charges made and had in or 
about said lands, and that the said Matilda A. may be charged with 
all sums of money received by her or by her said agent, William H. 
Van Doren, for her on account of such portions of said land as have 
been sold by them or either of them; and thereupon she prays that 
she may have the right to pay to said Matilda A. such sum as your 
honors direct to enable her to redeem said mortgage, and that she 
may be entitled on such payment to redeem said mortgage, and that 

suid Matilda A. Van Doren may be compelled by this court 
51 to receive said moneys and to convey to your oratrix the 
said lands so purchased by her at said mortgage sale, save 
and except such portions thereof as may have been disposed of to 
bona fide purchasers before the filing of this bill, and that your ora- 
trix may have such other or further or different relief, or both, in 
the premises as the nature of the case may require and as may be 
ble to equity. 

To the end, therefore, that the said defendants may, if they can, 
show why your oratrix should not have the relief hereby prayed, 
and may without oath, their answer under oath being hereby waived, 
and according to the best and utmost of their several and respective 
knowledge, remembrance, information, and belief full, true, perfect, 
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and direct answer make to all and singular the preniises aforesaid— 

May it please _ honors to grant unto your oratrix the writ of 
subpeena of the United States of America, issued out of and under 
the seal of this court, directed to the said defendants, Matilda A. 
Van Doren, Samuel J. Jones, and Samuel J. Glover, commanding 
the said defendants, at a certain day and under a certain penalty 7 
therein to be specified, personally to be and appear before your 
honors in this court and then and there to answer to all and singa- 
lar the premises and to stand to and ubide such order and decree 
therein as to your honors shall seem meet. 

And your oratrix, as in duty bound, will ever pray, ete. 

BIGELOW, FLANDRAU & SQUIRES, 
Solicitors and of Counsel for Complainant. 


52 Aud afterwards, to wit, on the 25th day of February, 1884, / a 
the demurrer to the amended bill of complaint was filed in 
the words and figures following, viz: | 1 


Demurrer to Amended Bill. 
United States Circuit Court, District of Minnesota. 
SARAH M. Jones vs. MaTILpA A. Van Doren et al. 


The demurrer of Matilda A. Van Doren, defendant, to the amended 
bill of complaint of said Sarah M. Jones, plaintiff. 


This defendant, by protestation, not confessing all or any of the 
matters and things in the plaintiff's amended bill of complaint to 
be true in such manner and as the same is therein set forth and 
alleged, doth demur to the same, and for cause of demurrer 
showeth— 

Ist. That the said plaintiff hath not in and by her said amended 
bill made or stated such a case as entitles her in a court of equity to 
any discovery from this defendant or to any relief against her as to 
the matters contained in the said amended bill or any of such mat- 


ters. 
2nd. That the said plaintiff is barred by lapse of time and by the 
statute of any and all right of dower in the premises described in 
said amended bill and every part thereof. 
Wherefore, and for divers other good causes of demurrer appear- 
ing in said amended bill, this defendant doth demur thereto and 
humbly demands the judgment of this court whether she 
53 shall be compelled to make any further or other answer to 
said amended bill, and prays to be hence dismissed with her 
costs and charges in this behalf most wrongfully sustained. 
J. M. GILMAN, 
W. C. GRANT, 
Solicitors and Counsel for said Defendant. 
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The verification of the demurrer and the certificate required by 


counsel are hereby waived. 
BIGELOW, FLANDRAU & SQUIRES, 


Solicitors for Plaintiff. 
Endorsed : “ Filed February 25th, 1884. Oscar B. Hillis, clerk.” 
54 And afterwards, to wit, on the 24th day of March, A. D. 


1884, the following order setting demurrer down for hearing 
was entered in the Common Rule Register, on page 136, in the 
words and figures following: 


Order Setting Demurrer for Hearing. 
SaRAH M. Jones vs. MATILDA A. VAN DorEN ef al. 


Marcu 24Tu, 1884. 


Upon motion of Bigelow, Flandrau & Squires, complainant’s solic- 
itors, it is ordered that the demurrer of the defendants to the amended 
bill of complaint herein be, and the same is hereby, set down for 
hearing upon Tuesday morning, April 8th, next, at 10 o’clock, or as 
soon thereafter as counsel can be heard. 


55 And afterwards, to wit, on the 8th day of April, 1884, the 
answer of complainant to demurrer to bill was filed in the 
words and figures following: 


Answer of Complainant to Demurrer to Bill. 
United States Circuit Court, District of Minnesota. 
SaRAH M. Jones vs. Matitpa A. VAN Doren et als. 


The demurrant makes two points against our bill: 

Ist. That the doweress who seeks to redeem this mortgage cannot 
do so, because her dower right and estate is not involved or incum- 
bered by this foreclosure or the mortgage. 

2nd. That the statute of limitations a run against her. 


Answer. 


Ist. A deed of her right in the land was obtained from her by Sam- 
uel J. Jones by fraud on his part and mistake on her part. Jones, 
having thus obtained this deed with the knowledge of the Van 
Dorens of all the facts concerning the manner in which he had ob- 
tained the deed, took a mortgage from him on all the land, inelud- 
ing the widow’s dower. Her dower is thus at once involved in the 
transaction, and the mortgage is a lien on it, and she could only b 
a resort to chancery extricate it from such lien. The mortgagee sells 
the land, including the dower right, and becomes the purchaser ; so 
far then as the record discloses the dower right passes by the fore- 
closure. The widow, subsequently finding out that she has been de- 
ceived, asks to redeem the mortgage. The mortgagee then re- 
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56 fuses and denies her right to redeein, —— thus to take ad · 
vantage of the fraud first ted by Jones and acted 

open by her afterwards in selling and purchasing the dower right. 
er claim that the party who has thus herself of the dower 
estate of the widow cannot be allowed to say that the deed was inop- 
erative to pass the dower, because she has acted upon the deed and 
claimsan advantage under it, which 1 will not tolerate. It won't 


do for her to hold on to one dower right under the foreclosure and at 
the same time claim that it is not affected by the foreclosure. 

A doweress who voluntarily and by contract incumbers her dower 
right may redeem a mortgage which jeopardizes it; about this 
there is no doubt. A doweress whose dower right is drawn in ques- 
— reason of a fraud being perpetrated upon her has the same 
ri vi 
e To illustrate this proposition, suppose Jones and the Van Dorens 
had induced the widow to join in this mortgage by the same fraud 
ulent devices which Jones practiced upon her as to the deed he ob- 
tained from her and she had sup all along that she had signed 
a mere power of attorney, would there be any doubt at all that when 
she discovered the fraud and found her dower slipping from under 
her that she could not redeem the mortgage and save her rights? 
Would a court of equity bear the — of the fraud to say 
that because she had heen induced by fraud to join in the mortgage 
that she could not redeem because, forsooth, a fraudulent mortgage 


is void ? . 
Where is the difference? She was not a party to the mort- 
57 gage directly, but she is placed in exactly the same situation, 
so far as her dower interest is concerned, by reasun of the 
fraud which involved her in the mortgage exactly as if she was a 
party to it. There is no room for a doubt on the subject. 
Statute of Limitations. 

In the first place, this statute cannot be invoked, because her 
rights to redeem depend upon the facts above enumerated, and as 
she has been drawn into this mortgage by the fraud which has been 
practiced upon her she can redeem exactly the same as if she was a 
party to the mortgage. The 20-year clause in the statute, therefore, 
cuts no figure in the case whatever; but in no case can any one in- 
voke this statute, except they have been in possession—actual pos- 
session—of the land for 20 years and more, and the bill declares that 
this land has never been in the actual possession of 2 What 
right have these mortgagees to invoke this statute? r rights, if 
any they have, only commenced when their title under the ſoreclos- 
ure matured, and they have never been in the actual possession of 
the land at all. P 

This statute does not apply to dower. 


As to the 10-Year Limitation. 


All statutes of limitation are statutes of repose, and a party only 
loses his rights by lapse of time, in consequence of his own neglect 
to prosecute his rights. | 
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Where a fraud has been perpetrated and the party upon 

58 whom it has been perpetrated does not discover it ſur many 

years he cannot be charged with this negligence, and one 

statute makes a special exception in his behalf and gives him six 

ears after the discovery of the facts constituting the fraud, and we 

— this suit within a few months after we were apprised of our 
rights. ; 

The right to redeem is not cut off by foreclosure proceedings. It 
seeins that the statute does not begin to run in favor of the pur- 
chaser until the expiration of the period fixed in the decree for the 
redemption. 

Wood on Limitations of Actions, secs. 224, 225, p. 454. 


A mere mortgagee has no rights, save and except to get his money 
and interest back, and when an action proceeds upon the theory 
that he is to be so reimbursed a court of equity will not look for ob- 
jections against the party offering to redeem if he brings himself 
within the law. The mortgagee under a redemption gets all he 
ever contracted for when he gets his principal and interest, costs and 
expenses; all of which we will be compelled to pay to redeem. 

On the whole, we think both the objections raised by the defend- 
ants to our bill are untenable. We were defrauded into placin 
ourselves in the position we are now found. The defendants a 
concurred in perpetrating the fraud. We acted the moment we dis- 
covered our rights. No negligence is chargeable to us. We are en- 
titled to the relief we demand. 

BIGELOW, FLANDRAU & SQUIRES. 


Endorsed : Filed April 8th, 1884. O. B. Hillis, clerk.” 


59 Aud on the same day, to wit, —_ 8th, 1884, the following 
motion to strike the amended bill from the files was filed, in 
the words and figures following, viz: 


Motion to Strike Amended Bill from the Files. 
United States Circuit Court, District of Minnesota. In Equity. 


SaRAH M. Jones vs. MATILDA A. VAN DoreEN ef als. 


The said defendant, Matilda A. Van Doren, by her counsel, moves 
to have the amended bill of complaint in this action stricken from 
the files, for the reason that the same is not in form, substance, or 
effect an amendment to the original bill, but a new and different 
alleged cause of action in this suit, to wit, the gist of the cause of 
action alleged in the original bill is that the plaintiff conveyed her 
dower interest to Samuel J. Jones for a lace: ume sin which made 
him a trustee of an express trust, and that the property had come 
to the defendant charged with such trust; whereas the amended 
bill charges that Samuel J. Jones procured the conveyance from her 
by fraud, which, if true, would create in him a resulting trust by 
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operation of law. The original bill was based upon an ex- 
pressed trust, while the —— bill is based upon fraud 


whereby a resulting trust arises. 
W. C. GRANT anp 


J. M. GILMAN, 
Solicitors and Counael for 


60 And on the same day, to wit, April 8th, 1884, the heari 
7 on demurrer, also defendants’ motion to strike out 

bill, was heard by the court, said order being entered of record in 

T. M.“ F,“ page 327, in the words and figures following : 


Order on Hearing. 
SaraH M. Jones vs. Matitpa A. VAN Doren et al. 


Aprit Srn, 1884. 


5 This day come the parties, the complainant by Bigelow. Flandrau 
and Squires, her solicitors, and the defendants by J. M. Gilman and 
William C. Grant, their solicitors, and the demurrer to the amended 
bill herein, also defendant’s motion to strike the amended bill from 
the files herein, coming on to be heard, the same are fully a 
by the respective solicitors, duly submitted, and by the court 
under advisement. 


61 And afterwards, to wit, on the 7th day of May, 1884, the 
following opinion sustaining the demurrer to the amended 
bill was filed in the words and figures following, viz: 


Opinion Sustaining Demurrer. 
United States Circuit Court, District of Minnesota. 
Saran M. Jones vs. MATILDA A. VAN Doren e als. 
Demurrer to amended bill in equity. 


May 7, 1884. 


For the facts see opinion in demurrer to original bill on file. 
Bigelow, Flandrau & Squires, solicitors for complainant ; John M. 
. Gilman and W. C. Grant, solicitors for defendant. 


Nexson, J. 


The demurrer is sustained for the reasons: 

Ist. If the allegations of the bill of complaint are true, the right 
of the complainant to bring her action to recover dower exists un- 
less the statute of limitations of the State of Minnesota have barred 
such recovery. Of course, if she has lost all right of action by laches, 
the bill must fail, for the relief claimed is based upon an interest in 
the property as doweress. : 

2nd. If not barred by the statute of her action to recover 
62 dower, the fraud alleged, which creates an impediment to a 


* Ww a 
8 on He? 2 88 r oh, 4 a me 1 ¥ of 5 eg 3 5 
. r 1 A 8 . 
2 VV ²˙-˙'v ' ²ĩ e! ee ee ee 


N 


32 SARAH M. JONES VS. MATILDA A. VAN DOREN ET AL. 


obtained. 

Equity furnishes the most adequate and complete remedy, and 
dower is highly favored in that form. 

8rd. The complainant is not entitled by the fraud alleged, if true, 
to anything more than dower; she is not entitled to the whole 
property. 

If by a fraud perpetrated upon her, which the defendants were 
cognizant of and participated in, as alleged, she has been prevented 
from asserting her right to dower by a suit at law, she is not thereby 
deprived of all remedy to recover it. 

The relief prayed for in this bill as amended does not necessarily 
follow from the facts alleged therein and admitted by the demurrer. 

The demurrer goes to the relief prayed; and, not being entitled to 
the relief, the bill must fall. . 

In the original bill the relief claimed was based upon the ad- 
mitted allegation that the quitclaim deed was voluntarily given, 
and accompanying it was a parol trust for the benefit of the grantor, 
known to the defendants at the time the property was mo 

This bill was held bad on demurrer for the reason that such a 
trust as alleged could not be created and recognized, it being in 
violation of the laws governing uses and trusts, which were specially 
defined by the statutes of Minnesota. The umendments have 

changed the features of the bill, and it is doubtful whether 
63 they are proper; but I have overruled a motion to strike them 

from the files and decided the demurrer upon the bill as 
amended. 


Demurrer sustained. 
Endorsed: Filed May 7th, 1884. Oscar B. Hillis, clerk.” 


recovery at law, can be removed by a suit in equity and her dower 


And on the same day, to wit, May 7th, 1884, pursuant to the 
opinion as the above, the following order was entered of record in 
M. F,“ page 343, in the words and figures following: 


Demurrer Sustained and Motion to Strike Amended Bill from the Files 
Overruled. | 


SARAH M. Jones vs. MATILDA A. VAN Doren. 


The demurrer to the amended complaint having been heretofore 
fully argued, duly submitted, and by the court taken under advise- 
ment, now the court, after due consideration thereof, and being 
fully advised in the premises, files its written opinion concerning the 
same. Pursuant thereto it is by the court ordered that said demur- 
rer be, and the same is hereby, sustained, and that the motion to 
strike the amended bill from the files, submitted at the same time, 
be overruled. 


64 And afterwards, to wit, on the 17th day of July, A. D. 1884, 
the following decree of dismissal was entered of record iu 
T. M. “ F,” page 440, in the words and figures as follows: 
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Decree of Dismissal. 


Sarau M. Jonzs 
v8. ° 
Matitpa A. Van Doren, Saut. J. Jonzs, and Sanur. J. Gover. 


comes the defendant, by her solicitor, J. M. Gilman, u 
tion it is ordered, a jadged, and decreed by the 

of complaint herein be, and the same is hereby, dismissed, and that 
the d t go hence without day and do have and recover of and 
from the plaintiff her costs and disbursements, to be taxed. . 


65 And afterwards, to wit, on the 13th day of August, 1885, 
the following petition for appeal was filed in this cause, said 
petition being in the words and figures following, vis: 


Petition for Appeal. | 
Circuit Court of the United States, District of Minnesota. 


Sara M. Jongs 
v8. 
Matitpa A. Van Dorey, Samuvugt J. Jongs, and SAMUEL J. GLOVER. 


To the circuit court of the United States for the district of Minne- 
sota and to the judges thereof : 

The above-named complainant respectfully represents to your 
honors that on the 17th day of July, 1884, a Snel decree was made 
by this court in the above-entitled cause dismi the 22 
ant’s amended bill therein un a demurrer by said Ida 
A. Van Doren, to said bill, and that said complainant is advised 
counsel and verily believes that there is error in said decree; that 
the amount involved in said cause largely exceeds the sum of five 
thousand dollars. 


and cs — — * of ate which — 
on said a , and to sign the cita 
. BIGELOW, FLAN 


Endorsed : “ Filed Aug. 13, 1885. O. B. Hillis, clerk.” W = 
66 And on the same day, to wit, Aug. 13th, 1885, the order | 4 
; allowing appeal was entered in Term Minutes F,“ page 700, 


in the words and figures following, via: 
5—202 


& 

Pepe he 

— 

* ee 
3 

r 

2 


* 2 n 5 7 
4 7 1 * r N 2 1 * n * 
r * 


4 
4 
* 
+ 
4 
Le 
7 
* 
2 
3 
* 
. 
2 
* * 
2 
* 
so 
a 
* 
* 
‘ 
* 
* * 
* 
1 
4 
oa 
1 * 
ty 
, ig 
Bf 
e ie 
4 — 
* 
＋ 5 
* 
= 
1 
Ci kk 
3 
5 
“kh 
59 
nes! 
* 
E. 
7 1 
22 
inl 
A 
5 
a 
* 
1 
* 
* 
+ 
* x 
2 
. 
** 
* 
* 8 
. 
eo 
3 
22 
te 
> 
. 
ae 
iia 
= a, 
te 
A>: > 
8 
“a 
La ae.” 
a 
— 
aa 
* 
ee 


8 Naa 
A 
all tha 


eA) _ 
- N * N 1 
jn I ̃ ˙ * reg, Saat 
Pa. % owl sc La 2 nk, BR. e 
28 * 1 ann,, * * th — — 


* * * E N ay n 
: R igh eg N * 
2 „ 4 


$4 SARAH M. JONES VS. MATILDA A. VAN DOREN Er AL. 


Order Allowing Appeal. 
United States Circuit Court, District of Minnesota. 


SaARARH M. Jones 
vs. 
Mart DA A. Van Doren, SAMUEL J. Jones, and SAMUEL J. GLOVER. 


On reading and filing the petition of the complainant in the 
above-entitled cause praying for an allowance of an appeal from the 
final decree entered in said cause on the 17th day of July, 1884, dis- 
missing the complainant’s amended bill in said cause, it is ordered 
that an appeal be, and the same is hereby, allowed from said decree 
to the Supreme Court of the United States, and that the bond on 
said appeal be in the sum of two hundred and fifty dollars. 

R. R. NELSON, Judge. 


And afterwards, to wit, on the 26th day of August, A. D. 1885, 
the following disclaimer of complainant was filed in the words and 
figures following : 


Disclaimer of Complainant. 
67 Circuit Court of the United States, District of Minnesota. 


SaRAH M. Jones, Complainant, 
V8. 


Mari DA A. Van Doren, Samus. J. Jones, and Samugt J. GLOVER, 
Defendants. 


To whom it may concern : 


The above-entitled suit involves the title to certain lands, situate 
in Ramsey county and State of Minnesota, which are described in 
the bill and amended bill of complaint therein, among which lands 
is the following-described piece or parcel situate in said couuty and 
State, to wit: 

“The northwest — of the southeast quarter of the S. W. } of 
section twenty-six (26), excepting therefrom so much thereof as lies 
within fifty feet on either side of the center line of the railroad of 
the first division of the St. Paul and Pacific Railroad Company, as 
now located.” 

Now, therefore, know ye that I, Sarah M. Jones, the above-named 
complainant, hereby withdraw all claim to said land by me made 
or asserted in said suit, and fully discharge said piece of land from 
all the consequences or effects of said suit, not, however, intending 
or meaning hereby to affect in any manner my claims to or rights 
or interest in any of the other — or parcels of land descri 
in said bill and amended bill of complaint, and not hereby mean- 

ing in any way to influence or affect any of my rights as- 
68  serted and claimed in said suit, save and except to discharge 
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aforesaid. 
BIGELOW, FLANDRAU & SQUIRES, 
Complainant's 


[Endorsed :] Filed “Aug. 26th, 1885. Oscar R. Hillis, clerk.” 


And afterwards, to wit, on the Sist day of August, A. D. 1885, the 
following bond was filed in the words and figures following, to wit: 


Bond on Appeal. 
Circuit Court of the United States, District of Minnesota. 


SaRARH M. Jonzs 
v8. 
Matitpa A. Van Doren, Samvet J. Joxxs, and Samugt J. Guover. 


Know all men by these presents that we, Sarah M. Jones, of Har- 
risburg, Pennsylvania, as principal, and Victor Robertson, of Fort 
Snelling, Minnesota, and William G. Robertson, of St. Paul, Min- 
nesota, as sureties, are held and firmly bound unto Matilda A. Van 
Doren, Samuel J. Jones, and Samuel J. Glover in the sum of two 
hundred and fifty dollars; for the payment of which, well and truly 


to be made to said obligees, their heirs, executors, administrators, | 


and assigns, we bind ourselves, our heirs, executors, and adminis- 
trators, — by these presents. a 5 
— our seals and dated this 26th day of August, A. D. 


69 The condition of this obligation is such that whereas a 

final decree was entered in this court in the above-entitled 
cause on the 17th day of July, 1884, dismissing the complainant's 
amended bill therein in favor of the said defendant, Matilda A. Van 
Doren, who demurred to said amended bill and for costs; and 
whereas an appeal from said decree has been duly allowed by this 
court to the Supreme Court of the United States: 

Now, therefore, if the said — in said shall prosecute 
her said appeal to effect and shall fail to make good her plea and 
shall answer and pay all costs which may be awarded and adjudged 
against her, then this obligation shall be void; otherwise in full 


force and effect. 
SARAH M. JONES, SEAL. | 
By BIGELOW, FLANDRAU & SQUIR 


. Her Attorneys. 
VICTOR ROBERTSON. __.. 
WILLIAM G. ROBERTSON. 


Signed, sealed, and delivered in the presence of 
JAVED S. HOW. 
FRANK WARNER CUTCHEON. 


art 


2 1 
5 * 
* „ 


said herein-deecribed parcel of land from the effects of said eite 


r 


— ~ = 
« 1 * 4 3 4 5 dill. * * 5 a b 
ae * 2 SAW 2 ee J . var pt eS ™ . oe oe J * nt he on 7 


~ — — RN mn Ps. —— 


—̃ͤ 
* eng ale, 


— 


1 


‘ 1 


2 
ay uel N 


323 oe ee 


+ 


* 


a. 


Supreme Court of the United States. 


SARAH M. JONEs, 
Appellant, 


vs. 


MATILDA A. VAN DOREN, SAMUEL J. JONES 
and SAMUEL J. GLOVER, 


Respondents. 


BRIEF OF APPELLANTS. 


ABSTRACT, OR STATEMENT OF THE CASE. 


Robert H. Jones, in his lifetime, was seized in fee 
and possessed of an undivided one-quarter of certain 
lands situate in Ramsey county, state of Minnesota. 
He died in the month of April, 1863, still so seized of 
said lands. On his death the complainant, Sarah M. 
Jones, his widow, became, under the laws of Minne- 
sota, entitled to a duwer interest in said lands, which 
at that time was a life estate in one-third of the same. 
The defendant Samuel J. Jones was the only child of 
the said Robert H. Jones and his sole heir-at-law, and 
consequently, on the death of his father, became the 
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owner-in-fee of the said undivided interest in said 
lands, subject only to the dower-interest of his mother, 
Sarah M. Jones, the complainant. 

The interest of Robert H. Jones in said lands after 
his decease was threatened with litigation which at- 
tacked his title, and also with litigation which was 
aimed at a partition of the lands between his widow, 
his heir, and the parties who owned the other three- 
quarter interest. , 

The widow knew nothing of business, and was 
averse to having her name connected with this litiga- 
tion; and being desirous that her son, Samuel J. 
Jones, should take care of her interests, executed to 
him a paper which, on his false and fraudulent repre- 
sentations, she believed to be a mere power of attor- 
ney to represent her in the litigation. This paper was 
executed on the 30th day of January, 1866, and was 
in fact a quit-claim deed from her as grantor to him as 
grantee, and conveyed to him on its face all her inter- 
est in the land. 

The anticipated litigation took place; R. B. Ga- 
lusha, as administrator of the estate of Andrew J. 
Jones, for the benefit of the creditors of Andrew J. 
Jones, who was the grantor of Robert H. Jones, com- 
menced an action on August 25, 1871, for the purpose 
of setting aside the deed from Audrew J. to Robert H. 
Jones, in which suit the plaintiff was defeated; and the 
partition suit was commenced on October 18, 1871, 
and the lands divided among the respective owners, 
one-fourth part thereof being set apart to Samuel J. 

Jones. 

In the year 1871 and before the determination of 
the partition suit, Samuel J. Jones was indebted to 
Matilda A. Van Doren in the sum of about $3,600, 


—— 
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which said debt was secured on lands in Illinois and 
Iowa. Said Matilda A. Van Doren and her husband 
at this time knew all about the manner in which 
Samuel J. Jones had procured the quit-claim deed 
from Sarah M. Jones, his mother, and that tle same 
was fraudulently obtained, and was supposed by the 
grantor therein to be a mere power of attorney to ap- 
pear for her and protect her interests in the litigation 
above referred to; and being thus fully advised of the 
relation that existed between Samuel J. Jones and his 
mother under said instrument, said Matilda A. Van 
Doren, together with her husband and Samuel J. Jones, 
conspired together to cheat and defraud the mother 
out of her dower interest in said lands, by the said 
Matilda A. Van Doren loaning to the said Samuel ]. 
Jones a sum of money sufficient to pay off a mortgage 
held by one Briggs on the interests of said Samuel J. 
in said Minnesota lands, and to pay off said debt of 
$3,600 then owing by said Samuel J. to said Matilda 
A.; amounting in all to about the sum of 510, ooo, 
and securing the whole sum by mortgage on the inter- 
est as it then appeared of record, of the said Samuel 
J. in said Minnesota lands, and by and through said 
mortgage and a foreclosure thereof the title to said 
lands could be acquired by said Matilda A. Van 
Doren. 

William A. Van Doren was the husband of said 
Matilda A, and was her agent to transact all her 
business and invest her money. And he was fully in- 
formed of the fraudulent manner in which the 
quit-claim deed had been obtained from Mrs. Sarah 
M. Jones and knew all about the transaction. He was 
in the habit of loaning the money of his wife in his 
own name, and he entered into the conspiracy with 
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his wife and Samuel J. Jones to cheat Sarah M. Jones. 
out of her interest in said lands, and to carry it out he 
loaned a sum of his wife’s money to said Samuel J. 
Jones and took a note in the sum of $10,000, and a 
mortgage to secure the same on the interest of said 


Samuel J. in said lands as the same then appeared of 


record, in his own name. This note and mortgage 
were executed on the 25th day of July, 1871, and 
were made payable in six months from date, and were 
on the same day transferred and assigned by the said 
William A. Van Doren to his wife, Matilda A. Van 
Doren. 

On August 26, 1876, a suit was commenced to fore- 
close the mortgage given by Samuel J. Jones on the 
land in question, and under a decree rendered in said 
action, the lands were, on the 14th day of October, 
1876, sold, and were all purchased in by Matilda A. 
Van Doren, except a small piece which is described in 
the bill of complaint, and on the 22d day of May, 1880, 
a final decree was entered in said action vesting the 
title to said lands in the purchasers under the decree. 

The complainant, Sarah M. Jones, was not a party 
to this action, and knew nothing of the indebtedness 
of Samuel J. to Mrs. Van Doren, nor of the further 
loan made by her to him, nor of the mortgage, or its 
foreclosure until shortly before the filing of her bill in 
this cause. 

The lands were sold under the foreclosure for 
$8,745.14, and purchased by Mrs. Van Doren for that 


sum. 
The complainant on the 16th day of December, 1876,. 
paid the taxes on the undivided one quarter of all the 

lands above mentioned for the years 1872 and 1873, 
fully believing she held a dower interest therein. The 
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defendants knew of this payment of taxes and availed 
themselves of it. The payment amounted to 
51,808. 48. | 

After the title had matured in Matilda A. VanDoren 
under the foreclosure, and in the year 1881, she sold 
a portion of said lands so purchased by her to one 
William R. Marshall a dona fide purchaser for the sum 
of $10,000, all of which she received and appropri- 
ated. 

William A. Van Doren, husband of Matilda A. died 
in September, 1882, and before filing her bill in this 
cause the complainant demanded of Matilda A. Van 
Doren an accounting under said transaction, and 
offered to pay her all moneys she had loaned or 
expended, with interest, in redemption of said mort- 
gage, and demanded a conveyance of the lands so 
purchased by said Matilda and remaining unsold by 
her, all of which she refused. And the complainant 
has always remained ready and willing to pay to said 
Matilda A all sums of money that may be necessary 
to redeem said lands from sale under said mortgage. 

These are the facts alleged in the amended bill of 
complaint herein, which was demurred to by the de- 
fendant Matilda A. Van Doren. The defendant 
Glover putting in an appearance in the cause and the 
defendant Jones not appearing. 

There has been filed in this cause, an original and 
an amended bill. The original bill was demurred to 
by the defendant Matilda A. Van Doren, which de- 
murrer was sustained bv the circuit court, which court 
allowed the complainant to file an amended bill, which 
amended bill was also demurred to by defe idant Ma- 
tilda A. Van Doren, and her demurrer was iagain sus- 
tained by the circuit court. 
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The original bill is found in the record on pages I to 
8 inclusive. The demurrer thereto is found on pages 
12and 13. The opinion and decision of Judge Nelson 
on the demurrer to the original bill is found on pages 
15,16 and 17. The amended bill is found on pages 19 
to 27, inclusive. The demurrer to the amended bill 
is found on page 27. And the decision of the court 
upon the demurrer to the amended bill is found on 
pages 31 and 32. 


SPECIFICATION OF ERRORS RELIED UPON BY THE 
APPELLANT. 


The court below erred in sustaining the demurrer of 
the defendant Matilda A. Van Doren to the amended 
bill of complaint in this cause for the reasons set forth 
hereinafter. 


ARGUMENT OF APPELLANT. 


When the original bill was drawn, the pleader re- 
cognizing that the relation of mother and son existed 
between the complainant and the defendant Samuel J. 
Jones, endeavored to allege the cause of action with- 
out charging the perpetration of a direct fraud by the 
son upon the mother in obtaining the quit-claim deed 
from her to himself, of her dower interest in the land 
in controversy. And to avoid this unpleasant duty 
the deed was alleged to have been procured under the 
following circumstances. Record, page 2, folios 3-4. 
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“That while your oratrix was so seized of said 
estate in dower of said land, she was informed that the 
same were about to be involved in litigation, and 
having little or no knowledge of business, and being 
averse to having her name complicated in any lawsuits 
or controversy, and depending upon the ability and 
integrity of her son, said deſendant, Samuel J. Jones, 
to conduct any business and defend any lawsuits that 
might arise out of the ownership of said interest in 
said lands, and merely for the purpose of facilitating 
the management and transaction of such business, and 
the conduct of said contemplated litigation, and the 
better to protect her said interest in said lands, and 
not with any intentiou to part with or divest herself of 
her interest or estate in said lands or any part thereof, 
she did on the 30th day of January, 1866, at the re- 
quest of the said defendant, Samuel J. Jones, and for 
the purpose aforesaid and not other, execute, acknow- 
ledge and deliver to said Samuel J. Jones, a quit-claim 
deed of her said dower interest in said lands, in which 
deed there was expressed a consideration of one dol- 
lar, but your oratrix avers that she never received 
said consideration or any consideration for said deed 
or lands from said grantee or from any other person; 
and your oratrix further avers that said grantee took 
and accepted said deed under the express understand- 
ing and agreement to and with your oratrix, that he 
was to receive the same from your oratrix to enable 
him to better conduct any business for your oratrix, 
that might arise concerning said lands, but not in any 
way to acquire any estate in the dower interest of 
your oratrix therein, and it has ever since said deed 
been known and understood by and between said de- 
defendant, Samuel J. Jones, and your oratrix, that he 
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held said deed for the purposes aforesaid; and for 
said purposes only, and for no other purposes what- 


ever. 
It was objected to the original bill, that the deed 


was voluntarily executed, and a parol trust in favor of 
the grantor was endeavored to be raised under it, which 
was contrary to the statutes of Minnesota on uses and 
trusts, and consequently void, and that their being no 
fraud alleged, the deed would have to stand for what 
it purported on its face to be. 

The court adopted this view of the case, and sus- 
tained the demurrer, giving as its reasons that “The 
statute of frauds and the rules of evidence will not 
permit a deed absolute on its face, to be changed into 
one of trust, by parol unless there be fraud, accident 
or mistake; at the same time holding that “the de- 
fendant stands in no better position than the son of 
the complainant.” See opinion, page 17, of Record. 

The complainant’s solicitors accepted this view of 
the court, knowing that in fact the quit-claim deed 
was obtained by fraud from the complainant, and that 
the defendant, Matilda A. Van Doren, and her former 
husband, knew all about it when the mortgage was 
given by Samuel J. Jones to them; and feeling assured 
that a new bill alleging the fraud, and the knowledge 
of it by the Van Dorens, would render it impregnable, 
and satisfy the objection of the court, framed the 
amended bill under the permission of the court, which 
bill is found in the Record on pages 19 to 27. 

In the accended bill the manner in which the quit- 
claim was obtained by defendant, Samuel J. Jones, 
from the complainant is set out as follows : 

“That while your oratrix was so seized of said 
estate of dower in said lands, she was informed that 


* 


the same were about to be involved in litigation by 
parties who disputed the title of her husband to the 
same, and also that the other parties owning the 
said three-fourths undivided interest therein, desired 
to have the same partitioned, and the respective 
shares of the sid several parties set off to them in 
severalty, and, having little or no knowledge of 
business, and being averse to personal contact with 
business matters, she desired to empower her son, 
the defendant Samuel J. Jones, to appear for her and 
represent her in any proceeding that might involve 
her interests in said land, and the said Samuel J. 
Jones was willing to aid her in this respect. 

That the said Samuel J. Jones prepared or caused 
to be prepared, an instrument in writing and brought 
the same to your oratrix and falsely represented to 
her that the same was a mere power of attorney to be 
executed by her for the purpose of empowering him 
to appear for her and represent her in any matter 
concerning her interest in said land as her attorney in 
fact. That your oratrix relied upon said representa- 
tions and assurances and believed the same to be true. 
And so relying and believing, executed said instru- 
ment without reading the same; and she avers that 
had she read the same she was then so ignorant of 
business matters, that she would not have been able 
to determine the character or legal import of said 
paper. She further avers that in executing the same 
she had no intention whatever of parting with her 
interest in said land or any part thereof, and had she 
not fully and implicitly believed said paper so execut- 
ed by her to be a mere power of attorney for the pur- 
poses aforesaid, she would not have signed the same; 
and that in so signing the same she was deceived and 
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mistaken as to the character of said instrument, and 
did not know its true character and legal effect, and 
believed it to be a mere power of attorney as aforesaid; 
and that she has, always, up to a very short time, to 
wit, less than six months before the time of filing this 
her bill, believed the said paper was a mere power of 
attorney for the purposes aforesaid, and nothing more 
or different. 

Your oratrix further says, that as to whether the 
said Samuel J. Jones at the time he made said false 
representations to her concerning the character and 
legal import of said paper so executed by her as afore- 
said, knew the true nature and character of said pa- 
per, and intentionally made said representations with 
the purpose of defrauding and deceiving her, she has 
no positive knowledge, but she believes he was aware 
of the real character of said instrument, and did pur- 
posely make said representations to defraud and de- 
ceive your oratrix, and she charges such to be the 
fact.” 

Here we have full allegations of fraud practiced on 
the complainant by the defendant Samuel J. Jones in 
the procuring of the quit-claim deed from her. The 
allegations are followed by others that the defendant 
Matilda A. Van Doren and her husband both knew of 
the fraud by which the deed was obtained at the time 
they loaned the money to Samuel J. Jones and took the 
mortgage to secure the same, and always afterwards 
knew of the same. 

Can there be any doubt that if the suit had been 
between the complainant and her son to set aside this 
deed as fraudulently obtained, that she could have 
maintained her action? We see no difficulty in the 
way, and the court in its opinion on the demurrer 
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to the original bill expressly says that it could have 
been maintained had the alleyations of fraud or mis- 
take been sufficient, and also that the defendant Ma- 
tilda A. Van Doren stands in no better position than 
the son; page 17. Of course all parties cogaizant of a 
fraud stand on the same footing. It was solely on 
the absence of proper allegations of fraud or mistake 
that the court sustained the demurrer to the original 
bill, and it was for the purpose of allowing the com- 
plainant to supply these allegations that the amend- 
ment was allowed, and being fully supplied, the de- 
murrer should have been overruled and the bill sus- 
tained. 

It is useless to cite authorities to this court to prove 
that fraud is a ground for equitable interference. 
Fraud and mistake are the broadest and most univer- 
sal foundations of equity jurisdiction. 


We find it very difficult to understand upon what 
grounds the court based its decision in sustaining the 
demurrer to the amended bill. The demurrer is 
found on page 27 of the record, and is based upon 
two grounds. ist. That the bill does not state a 
cause of action entitling the complainant to relief is 
equity; and 2ad that the statute of limitations has rua 


' against the complainant's action. 


The opinion is found on pages 31-32. 

The court seems to ignore the right of the ; 
ant to redeem from the mortgage, and decides the 
whole case upon the theory that she could only get her 
dower-right under any circumstances. The opinion is 
short, and a single reading of it shows that the judge 
was governed entirely by this view. 

Now was this view sound? We think not. 
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Jones on Mortgages, § 1067, lays down the rule that 
a doweress may redeem ſrom a mortgage, even when 
she has joined in the mortgage, ſor the release of her 
dower. bt net 


| Henry’s Case, 14 Pick. 98. 


The right of a mortgagee under a mortgage is sim- 
ply to get his money back with interest and costs. 
The land covered by the mortgage stands as security 
for the money loaned. He may sell it by foreclosure 


of the mortgage, and may buy it at the sale in dis- 


charge of his debt; but any one having an interest in 
the land may redeem it from the sale by paying up 
the debt, with interest and costs. 

In commencing his action to foreclose his mortgage, 
he must make all parties interested in the land parties 
defendant in the suit if he wants to bar their right to 
redeem; and if he fails so to do, any party interested . 
may file a bill to redeem at any time before he is cut 
off by lapse of time. | 

As to those who may redeem, see 2 Story’s Eq. Fur. 
§ 702}. 

The author says: “As to the right of redemption. 
From what has already been stated, it is clear that the 
equity of redemption is not only a subsisting estate, 
and interest in the lands in the hands of the heirs, 
devisees, assigns, and representatives (strictly so- 
called) of the mortgagor, but it is also in the hands of 
any other persons who have acquired any interest in 
the lands mortgaged by operation of law or otherwise, 
in privity of title. Such persons have a clear right to 
disengage the property from: all incumbrances, in 
order to make their own claims beneficial or available. 
Hence a tenant for life, a tenant by the courtesy, a 
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jointress, a tenant in dower in some cases, a rever- 
sioner, a remainder-man, a judgment creditor, a ten- 
ant by elegit, the lord of the manor holding by es- 
cheat, and indeed every other person being an incum- 
brancer, or having a legal or equitable title or lien 
therein, may insist upon a redemption of the mortgage, 
in order to the due enforcement of their claims and in- 
terests respectively in the land.” 

Now how does the complainant stand under the ad- 
mitted allegations of the bill? She had a dower 
estate in an undivided one-quarter of certain lands of 
which her husband died seized. Her son who held 
the fee of these lands by descent, obtained from her 
by fraud a deed of her dower right. He then col- 
luded with the Van Dorens, who knew of the fraud to 
cheat his mother out of her estate, by means of a 
mortgage and its foreclosure and the sale of the land. 
All this was accomplished and the-land purchased by 
the defendant, Van Doren. How does this leave the 
complainant? Had her husband mortgaged the land 
either with or without her joining in the mortgage, she 
could have redeemed from the same. Had her son 
mortgaged the land after the death of her husband, she 
could have redeemed whether she joined in the mort- 
gage or not. ls it to be said by those who have com- 
mitted the fraud upon her, by which she ostensibly 
parted with her estate, but in law did not do anything 
of the kind, that she is in any worse position than she 
was before she was defrauded into executing that deed? 
certainly not. 

Can they say that she has‘no standing in equity to 
claim her rights, when they have frandulently deprived 
her of a standing in a court of law by procuring from her 
this conveyance of her estate of dower, in the fraudu- 
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lent manner they admit by the demurrer they have 
done? She has got to get rid of this deed in order to 
assert her claim to dower; she can only do this in 
a court of equity. They have changed her claim by 
their fraudulent acts, from a legal one to an equitable 
one, and there is no more familiar principle than when 
a court of equity gets possession of a case for any 
purpose, it retains it for all purposes, and will adjust 
all rights between the parties. 

What are her rights as a redemptioner? She can- 
not redeem from a part of the sale, she must redeem 
from the whole mortgage. 

Collins vs. Riggs, 14 Wallace, 491. 

Bradley vs. Snyder, 14 Ill. 263. ° 
Benedict vs. Gilman, 4 Paige, 58. 

Fohnson vs. Harmon, 19 Iowa, 56. 

Knowles vs. Rablin, 20 Iowa, ot. 

Gage vs. Brewster, 31 N. Y. 278. 

Martin vs. Fridley, 23 Minn. 13, opinion 16. 


This she offers to do. See Record, page 26, folios 
49-50. When this is done, the mortgagee, Matilda 
A. Van Doren, who is purchaser and defendant, will 
have received all the money she loaned on the 
mortgage, with interest, cost and expenses. She can 
claim no more, and the claimant will have received 
the land in compensation for her dower interest there- 
in, and the money she has been compelled to pay out 
to redeem the same. Justice will have been done 
to all parties; and these defendants have been defeated 
in their fraudulent schemes to cut out the complainant 
from her rights. 

The complainant was not a party to the foreclosure 
suit, and is, of course, not bound by it, or barred of 


15 


any rights by reason of it. In her amended bill she 
says, at the top of page 25 of the Record, as follows: 

“Your oratrix further avers that she was not a party 
to said foreclosure suit, and did not know of the 
existence of said indebtedness of Samuel J. Jones, or 
of said trust deed, nor of said foreclosure suit, nor 
of any matter or thing connected therewith, until 
long after said suit had been terminated, and the title 
to said land, as far as the same could be, had passed 
to said purchaser, Matilda A. Van Doren, by the final 
decree of said court, nor until shortly before the 
filing of this her bill.” 

In the language of this court in Collins vs. Briggs, 
14 Wallace, 493. The party offering to redeem 
proceeds upon the hypothesis that as to him the 
mortgage has never been foreclosed, and is still in 
existence. Therefore he can only lift it by paying 
it.” This is of course the case with all.persons not 
made parties to the suit. 5 

The plain English of the whole case is this. If we 
ever had a dower estate in these lands, we have not 
been deprived of it by the fraud perpetrated upon us. 
If our position has been changed. from that of the 
holder of a legal estate in an unincumbered tract of 
land, to that of the holder of an equitable estate in a 
diminished and incumbered tract of land, by the 
fradulent acts of the defendants, then, as Mr. Story 
says, in Section 1023, Vol. 2, Eg. Jur. “Such persons 
have a clear right to disengage the property from all 
incumbrances in order to make their own claim bene- 
ficial or available.” And this is done by redemption, 
and can only be done by redemption in this case. 
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It may be urged by the other side that this fraudu- 
lently procured deed did not affect the right of the 
widow and complainant to have her dower set off to 
to her, because, being a fraud, it would not impair 
her rights, and that she could have asserted her right 
to her dower notwithstauding the deed; and as far as 
we can infer from the opinion of the court on this de- 
murrer, the judge below was of that opinion; but cer- 
tain facts alleged in the bill present a perfect and con- 
clusive answer to this position. We show that at the 
judicial sale under the mortgage one Galusha pur- 
chased a portion of the mortgaged premises. See page 
24 of Record, fol. 47. Now Mr. Galusha obtained by 
such purchase a valid title to the land he bought, be: 
cause so far as he was concerned he was a bona fide 
purchaser for value and without notice of the fraud. 

We also show that after the title became vested in 
the defendant Matilda A. Van Doren, and in the year 
1881, she sold to one William R. Marshall, a dona fide 
purchaser, a large portion of the lands purchased by 
her for the sum of $10,000. Record, p. 25, fol. g. 
This all happened before the complainant discovered 
the fraud which had been perpetrated on her, and was 
all made possible by the procuring of this deed from 
the complainant in the way alleged in the bill, which 
gave the defendant a record title to the lands and en- 
abled her to dispose of parts of them to these bona fide 
purchasers. And after the complainant had discov- 
ered the fraud which had been practiced upon her, the 
estate out of which she was entitled to be endowed had 
‘been diminished by these two sales, and she was left 
without power to obtain restitution in any way except 
by redeeming the mortgage. If such question is 
raised, it will come with a very bad grace from those 
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who have by fraud deprived the widow of the possi- 
bility of having her dower assigned, to claim that she 
should have resorted to that remedy. 


Second. 


Is the complainant barred by the statute of limita- 
tions? 

The bill alleges that the complainant was ignorant 
of all the facts constituting the fraud until long after 
the final decree was entered in the foreclosure suit, 
and up to within six months of the time of filing her 
bill. 

The statute of Minnesota on limitations provides 
that an action to foreclose a mortgage shall be com- 
menced within ten years after the cause of action ac- 
crues, and is as follows: 

“SEC. 11. Every action to ſoreclose . a mortgage 
on real estate shall be commenced within ten years 
after the cause of action accrues.” 

Gen. Stat. Minn. 1878. p. 708, Sec. 11. 

This time was enlarged in 1887 to fifteen years. 

Section six of the same statute of limitations on 
page 707, provides as follows: 

“Sec. 6. Within six years.” 

The first five subdivisions provide for actions that 
must be commenced within six years after the cause 
of action accrues, and subdivision six is as follows: 

“Sixth. An action for relief on the ground of 
fraud: the cause of action in such case not to be 
deemed to have accrued until the discovery by the 
agrieved party of the facts constituting the fraud.” 

The bill alleges ignorance of all the facts constitu- 
ting the fraud in this case up to within six .months 
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MATILDA A. VAN DOREN, ET AL., RESPONDENTS. 
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A Worp 1x Rerty ro ArrELLANT's Brier. 


As our brief in this ease was prepared before seeing that of the 
appellant's, we desire to say simply a word or two in reply: 
he appellant’s brief is sprinkled quite freely with the charge of 
fraud on the part of the Van Dorens against the complainant. Coun- 
sel for the appellant has evidently confounded the allegations in 
the original bill with the allegations in the amended bill in this 
respect: The original bill does charge fraud and conspiracy on the 
of the Van Dorens, but in the amended bill these charges are 
wholly omitted. The only fraud charged in the amended bill is that 
perpetrated by Samuel J. Jones upon his mother in procuring the 
deed from her to him of her dower interest in the property. The 
amended bill charges that the Van Dorens had knowledge of the 
alleged fraud practiced by Samuel J. Jones upon his mother in pro- 
curing the deed from her. But in respect to the mortgage exe- 
cuted by Samuel J. Jones to secure his indebtedness to Matilda A. 
Van Doren, the amended bill, instead of charging fraud against the 
Van Dorens, expressly states that it was not the purpose or intention 
that the mortgage should cover the dower interest of the complainant 


in the premises. 
See Folio 43, Page 22, and 
Folio 46, Page 24 of the printed record. 
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2 SARAH M. JONES VS. MATILDA A. VAN DOREN ET AL. 


The case, however, does not hinge on any question of fraud. 

The appellant's brief also attempts to make a point out of the 
alleged facts that at the foreclosure sale R. B. Galusha purchased a 
certain piece of the property, and that since then the respondent, 
Matilda A. Van Doren, has sold a certain piece of the property, which 
she purchased in at the foreclosure sale, to William R. Marshall, 
and that the said Galusha and Marshall were innocent bona fide 
purchasers for value, whereby it is claimed that complainant has 
lost her dower right in the tracts so purchased by the said 
Galusha and Marshall. Now if the complainant has lost her dower 
right in the pieces of property purchased by said Galusha and Mar- 
shall through any fraud or wrongful acts on the part of Matilda A. 
Van Doren, she can have her remedy in a proper action brought for 
that purpose, but not in this action. This action is for no such 
redress. The object, purpose and scope of this action is to enable 
the complainant to recover her alleged dower interest in the lands, 
the title to which is still held by the said respondent Matilda A. Van 
Doren. She seeks nothing more in this action. The action proceeds 
upon the theory that in order to enable her to recover her alleged 
dower interest in the property now held by the said Matilda A. Van 
Doren she must first redeem the mortgage. Herein is the great error 
upon which this action is based, If she has a dower interest in 
these lands it is of a date long anterior to the mortgage through and 
under which Matilda A. Van Doren acquired title to the lands. 
Her interest therefore, being prior to the mortgage and she being no 
party to the mortgage, is not in any way cut off or affected by the 
mortgage or its foreclosure, if as is alleged, the mortgage was taken 
with full notice of complainant's rights. She was therefore no 
proper party in the foreclosure suit. Her interests, if any, were 
anterior and therefore unaffected by the mortgage. It was like a 
case of a mortgage given by a husband in which the wife did not 
join; in such a case the foreclosure of the mortgage and the death 
of the husband would not affect the widow's right of dower, and she 
would not be a proper party in a suit to foreclose the mortgage nor 
would she have any right to redeem the mortgage. She could pro- 
ceed and recover her dower interest just the same as though no 
mortgage had ever been given. Just so with the complainant in 
this action: Her interest accrued, if at all, prior to the mortgage 
and she was no party to that instrument, therefore her interest is 
unaffected by it or the foreclosure of it. She can proceed to recover 
her dower interest just the same as though no mortgage had been 
given, so far as respects the land now held by Matilda A. Van 
Doren, who took the mortgage, as the amended bill alleges, with full 
knowledge that Samuel J. Jones had no right to mortgage his 
mother’s dower interest and did not intend to do so. 

We would particularly: call the attention of the court to the case 


Opdyke vs. Bartles, 11 New Jersey, Eq. 133. 
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The mortgage certainly covered the interest of Samuel J. Jones 
in the property, and its foreclosure passed that interest to the pur- 
chasers at the foreclosure sale. 

C. K. Davis and 
J. M. GrLMay, 
Solicitors for Respondent. 
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This is a bill professedly to redeem certain lands from a 
The ions of the original bill, so far as material to the presem 
tion of r io 
inant, Sarah Jones, is the widow, and the’ 
son and only heir at Jewy 
intestate, and who, of 
certain lands in Minwess 


ij 
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ance of her said dower interest, was fally performed, but that 
) Never reconveyed said dower interest to her, nor did she reqaest 
» same to be reconveyed. 
~The bill farther alleges that on the twenty-fifth day of July, 1871, 
* said Samuel J. Jones executed his promissory note for 10, 000, 
y. Payeble i in six (6) months. with interest at ten per cent (10% ) 

um, to Wm. H. Van Doren, husband of the defendant, Mati ‘in 
45 7 Van Doren, to evidence an indebtedness then due from the said 
5 uel J. Jones to the said Matilda A. Van Doren; and at the same 
y, time to secure said note the said Samuel J. Jones = executed, acknow!l- 


| mortgage was afterwards, and on the day of the date thereof, trans- 
5 + ferred by endorsement to the said Matilda A. Van Doren. 

f 1 The bill further charges that the said Wm. H. Van Doren and 
a A. Van Doren were all the time fully advised an- l informed 
of the trust relation between the said Samuel J. Jones and his mother, 
2 . M. Jones, in respect to her said dower interest in snid prem- 
be ‘ines, and the object and purpose for which the same had been con- 
| — to the said Samuel J. Jones, and that the said trast deed or 
! to secure said $10,000 note was in pursuance of a conspir- 
e between the said Wm. H. and the said Matilda A. Van Doren, 
25 and the said Samuel J. Jones, to cheat and defraud the said com- 
101 at out of her said dower interest in said premises. 

P The bill further charges that said mortgage was afterward fore- 
J in the District Court of Ramsey County, Minnesota, and that 
ings were had in such foreclosure sait, that on the four- 
jee h day of October, 1876, by and under a decree of said Court, 
5 — d suit, all the lands covered by said mortgage were sold to 
isfy the same, and were also purchased and boaght in by said 
atilda A. Van Doren (except one small tract), and that such fur- 
ings were taken and had in said foreclosure suit that un 
s twenty- second day of May, 1880, a final decree was entered in 
d suit, and the title to said lands was vested in the said purchaser, 
d that said complainant, Sarah M. Jones, was not made a party i in 
said foreclosure suit, and never knew of said mortgage or said fore- 
he sure suit until long after the final termination of the suit. 
A The bill also alleges that the said Matilda A. Van Doren has sold 
72 wd conveyed a of said premises, but holds the title to the bal- 
» purchased by her at said foreclosure sale, and the bill demands 


8 a scoounting and a decree giving her the right to redeem said 


from said mortgage. 


y the object an purpose of ths task see ig 


t, however, instead of 
filed an — new bill, designating it A 
there is an entire change of base. Instead uf an express ti 
See bill, he amended bl step aa 
which if true would create a resulting trust; r 
being to get around the statute of frauds and 2 
were fatal to the original bill. The amended bill 
dons the conspiracy charge in the original bl, and alleges 
was not the design or intention that the mortgage should e 
dower interest. 
We moved to strike this “Amended Bill” from the files 
30 of Record) and also demurred to the same. The demur 


pl 
dismissing the “Amended Bill.“ 
behalf of the defendant, Matilda A. Van Doren. 
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The “Amended Bill“ should be stricken from Abe files | 
reason that the same is not in form, substance or effect a 
ment to the original bill, but a new and different cause of 
this, to wit: that the gist of the cause of action 
nal bill is that the.plaintiff conveyed her dower interest to f nuel 
Jones for a special purpose, which made him a trastee of an — 
trust, and that the property had come to the defendant 4 | 
with such trust; whereas the amended bill charges that Sama 
Jones procured the conveyance d Se ere eee 
would create in him a resulting trust by operation of law. es 55 
more, the original bill e her 6 
her dower interest in the giving and of the mort 
whereas the amended ‘bill charges that it was not the intention 
TT 

A party cannot, under the privil 
matter which would constitute a new 

Snead vs. McCoull, 12 How. 407. 

Shields vs. Barrow, 17 How. 130. 

Pratt vs. Bacon, 10 Pick. 123. 

Platt vs. Squire, 5 Cush. 551. 
Verplank vs. Ins. Co., 1 Ewd. Ch. 46. 
Crabb vs. Thomas, 25 Ala, 212. 
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II. 


Tbe amended bill makes no case entitling the complainant to any 
relict The only interest she claims in the property is that of 
©. do , and by virtue of that interest she seeks to redeem the mort- 
o upon the theory that it is necessary to do so in order to secure 
Be dower interest. She expects that an accounting would show 
3 the defendant, Matilda A. Van Doren has realized from a sale 
a of the rty, more than enough to satisfy the mortgage, 

5 ae . world be nothing to pay, and that a decree declaring 
| satisfied, irrespective of the foroclosure, would leave 
o balance of the property to inure to that dutiful son, Samuel J. 


027 mortgage and foreclosure proceedings were regular, legal and 
a falid so far as eg the interests of Samuel J. Jones in the 

, and cannot be disturbed by the plaintiff. If she has a dower 
x inte in the property, she can proceed and recover it irrespective 
ol the mortgage or foreclosure. They do not stand in her way in 
‘the least. The interest of her husband, Robert H. Jones, was a 
| | legal, not merely an equitable interest, and she was not a party to 
ms mortgage; and in such cases a widow need not redeem a mort- 
gage in order to recover her dower interest, and will not be allowed 
25 do so. 
Messiter vs. Wright, 16 Pick. 151. 
Davis vs. Wetherell, 13 Allen, 60. 
Whitcomb vs. Southerland, 18 Ill. 578. 
Opdyke vs. Bartles, 11 N. J. Eq. 133. 
2 Scribner on Dower, page 151 (Isi Edition.) 
2 Jones on Mortgages, Section 1067. 


Toe proposition is general and universal that where the mortgage 
1 i not binding and operative upon the widow, because she was not a 
party to it, or because it was obtained by fraud, or for any reason, 
. nh 3@ can have her dower regardless of the mortgage, and therefore 
wil not be allowed to redeem the mortgage. 

N I a man in contemplation of marriage conveys away his land to 
ales! dower, or if during coverture he purchases land and takes the 
“title in the name of third party y for a like purpose, such conveyances 
. vill be subject to the wife’s right of dower. 

a 3 2 Scribner on Dower, 152 ( 1st Edition. ) 


And when a husband makes a deed to defraud his creditors, and 
§ without consideration, and his wife joins in the deed, she may still 
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Upon the tacts stated in the amended bill; the plaintif ot 
— ee 
notwithstanding her deed to ber son; — tinal 

no better position, as she took the mortgage, according 

tions of the bill with full notice that Samuel J. Jones a 


— or in any way affected her 
Lewis vs. Smith, oN. Y. 502. 


Bank vs. Thompson, 55 N. Y. 7. 


Where land of a bankrupt is sold by order of 
clares that all liens and — — 
sale, the dower right of the wife is not 

Porter vs. Luzear, 109 U. &. 84. 


If the or the foreclosure 
prejudice her dower rights, —ůů — 
cloud or difficulty removed. : 

Barnes vs. Linde, 6 Allen 305. 3 2 


But no such action is necessary. If she has » right of d 
the premises she seeks how to redeem from the | 
the mortgage nor the foreclosure proceedings cut off oF ; | 
way, or prejudice her right to a direct proceeding for the recov 
of her dower. 3 


III. 


The plaintiff is barred of her dower 
General Statutes of Limitation of Min 
limitatian clause against the recovery of 
tation of this section, Seymour, v, Sabin & Co. ve 
As she bases her right to maintain the 
to dower in the ises, of course if she is bt: 
recover dower she cannot maintain this action. She — . 
husband died in April, 1863. Her t to dower, and right to 10 
cover it, then and thereupon immedi accrued, and * 


in wie oman 
ham vs. Angler, 20 Maine, 242. 
Jones vs. Parker, 6 John, Chr. 194. 


— 
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Allen vs. Allen, 2 Penn, 311. 
Conover vs. Wright, 2 Halst., Ch. (X. J.) 613. 
Tuttle vs. Wilson, 10 Ohio, 24 

Kingsberry vs. Pierce, US B.. Monroe 782. 
Torry vs. Minor, I Smeade & M., Ch, 489. 
Gaston vs. Gaston, 2 Rich., Eq. (S. (.). 1. 

2 Seribuer on Dower 5AL C Edition). 


The bill alleges that plaintiff never resided in Minnesota, therefore 
she could never have been “seized or possessed” of the land, as re- ‘ 
quired by the statute. It is also held that where the right of dower 
is not embraced in the statute of limitations, a Court of Equity, will. 
by analogy to the statute, refuse relief where a party has slept upon 
her dower right for twenty years without claiming it. 4 
Ralls vs. Hughs, 1 Dana (K.), 40%. 


2 She on Dower, page 532. 


Lapse of time may be taken advantage of by demurer to the bill. 
Story’s hq. Pleadings, See. 503. 


IV. 


If the plaintiff ever had a right to redeem the land from the mort- 
gage, she was barred of that right before the commencement of this 
action. See. 11, page 708 of the Statutes, provided that, “Every ac- 
tion to foreclose a mortgage upon real estate shall be commenced 
within ten years after the cause of action accrues,” and it has re- 1 
peatedly been held by our Supreme Court that the right to redeem ) 
and the right to foreclose a mortgage are reciprocal and commensur- 
able, and that the right to redeem is therefore barred in ten years. 

King vs. Meigher, 20 Minn, 264. 
Parsons vs. Noggle, 23 Minn, 328. 


The bill alleges that the note and mortgage were given July 5, 
1871, payable in six months. The note, therefore, became due and 
the right to foreclose and to redeem accrued Jan. 25, 1872, more 
than ten years before the commencement of this action. 


C. K. Davis and i 
J. M. GILMAN, | 
Solicitors for Respondent, e 


MriLoa A. Van DOREN. 
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1 Unitrep Srarzs OF AMERICA, \ we 
Eastern District of Wisconsin, : 


Circuit Court of the United States of America for the Eastern Dis- 
trict of Wisconsin. 


At a stated term of the circuit court of the United States for the 
eastern district of Wisconsin, begun and held, according to law, at 
the city of Milwaukee, in said distriet, on the first Monday (being 
the fifth day) of October, A. D. 1885—present, the Honorable Charles 
E. Dyer, district judge, presiding ; F. H. West, marshal; Edward 
Kurtz, clerk—among other the following proceedings were had, to 
wit: 

Tue Micnioax INsuRANCE Bank, Plaintiff, 
At Law. 


us. 
Anson ELDRED, ELIsHA ELok ED, and URL Batcom, De- 
ſendauts. 


Be it remembered that heretofore, to wit, on the 11th day of May, 
A. D. 1872, came the above-named 2 by its attorneys, Messrs. 
Finches, Lynde & Miller, and filed its preipe for a summons 
against the above-named defendants as follows, to wit: 


Praecipe for Summons. 
U. S. Cir’t C't, E. Dis. Wisc'n. 


THe MICHIGAN INSURANCE BANK 
v8. 
Anson ELDRED, ELIsnA E_prep, & URI BALcox. 


2 The clerk will issue summons in above cause, returnable 
according to law. 
Debt & damages, $10,000. 
Yours, &c., FINCHES, LYNDE & MILLER, 


Fi Att’ys. 
May 11, 1872. 


And also filed bond for costs, which is a — 
Whereupon a summons issued, returnable the first Monday in 
June next, as follows: 


3 Tue Unitep States OF AMERICA, 88: 


The President of the United States of America to the marshal of 
the eastern district of Wisconsin, Greeting ; 


You are hereby commanded to summon Anson Eldred, Elisha 
Eldred, & Uri Balcom to appear before the circuit court of 

[skaL.] the Untied States of America for the eastern district of 
Wisconsin, in the seventh circuit, at the United States 
court-room, in the city of Milwaukee, on the first Monday of June 
ensuing, then and there to answer unto The Michigan Insurance 
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Bank in a plea of debt, to its damage ten thousand dollars, which 
shall then and there be made to appear. And of this writ make due 
return. 

Witness the Hon. Salmon P. Chase, Chief Justice of the Supreme 
Court of the United States, at the city of Milwaukee, in the said dis- 
trict, this eleventh day of May, in the year of our Lord one thou- 
sand eight hundred and seventy-two, and of the Independence of the 


United States the ninety-sixth. 
EDWARD KURTZ, Clerk. 
FINCHES, LYNDE & MILLER, Attorneys. 


4 [Endorsed :] 249. Law docket C. The Michigan Insur- 

ance Bank vs. Anson Eldred, Elisha Eldred, Uri Balcom. 
Summons. Damages, $10,000. Filed June 3rd, 1872. Edw. Kurtz, 
clerk. 


5 Summons Returned. 


“Served on the within-named Anson Eldred by leaving a copy of 
this summons at his usual place of abode in presence of a member 
of his family of suitable age and discretion, whom I informed of the 
contents thereof, he not being found, this third day of June, A. D. 
1872. The within-named Elisha Eldred & Uri Balcom not found. 

C. S. HAMILTON, Marshal, 
By C. H. HAMILTON, Deputy.” 


Fees, $2.66. 


May 23, 1874.—This day came the plaintiff, by its attorneys, and 
filed its complaint, as follows : 


Complaint. 
U. S. Circuit Court, Eastern District of Wisconsin. 


THE MIcHIGAN INSURANCE Bank, Plaintiff, 
against 
Anson EL. DbRED, URI Batcom, & ELIsnA ELoRED, Defendants. 


Said plaintiff, by Finches, Lynde & Miller, its attorneys, complains 
and alleges that at the time of the commencement of this suit the 
said plaintiff was a corporation created and organized under the 

laws of the State of Michigan, and that the said defendant, 
6 Anson Eldred, was at the same time a citizen and resident of 

the State of Wisconsin; that the said defendants, Uri Balcom 
and Elisha Eldred, at the time of the commencement of this suit 
were not and are not residents of the State of Wisconsin, and 
were not and never have been served with process in this suit, and 
have not, either by themselves or their attorneys, appeared in this 
suit. 

And said plaintiff alleges that heretofore, to wit, on the fourteenth 
day of August, A. D. 1861, the said plaintiff impleaded the said de- 
fendant, Anson Eldred, with said defendants, Uri Balcom and Elisha 


— 
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Eldred, as defendants in a suit commenced by it, said plaintiff, in 
the circuit court in and for the county of Wayne, in the State of 
Michigan, and which suit was commenced by process of attachment; 
that neither the said Anson Eldred, Uri Balcom, or Elisha Eldred 
were personally served with process in the said suit; but that after- 
wards, to wit, on or about the 27th day of December, 1861, the said 
defendant, Anson Eldred, by his attorney-, Messrs. Walker & Kent, 
appeared in the said suit and filed a plea of the general issue, with 
notice of set-off, to the declaration of plaintiff therein; and that such 

proceedings were then and there had in the said suit that the 
7 said plaintiff, on the 13th day of May, A. D. 1862, duly recov- 

ered a judgment in form against all of the said named parties, 
to wit, Anson Eldred, Uri Balcom, and Elisha Eldred, in the sum of 
four thousand two hundred and eleven dollars and fifty-six cents 
damages and costs. 

And said plaintiff alleges that the said Uri Balcom and Elisha 
Eldred were not personally served with process in said suit and did 
not, by themselves or their attorneys, appear in said suit. 

And said plaintiff alleges that the said circuit court of Wayne 
county, Michigan, is a court of general jurisdiction and had full 
and complete jurisdiction of the subject-matter of said suit and of 
the person of the said defendant, Anson Eldred. 

And said plaintiff alleges that the said judgment has not been 
paid, and that there is now due and owing on the said judgment the 
said sum of four thousand two hundred and eleven dollars and fifty- 
six cents, and the interest on the same from the thirteenth day of 
May, A. D. 1862, at the rate of seven per centum per annum. 

Wherefore said plaintiff demands Judgment for said sum of four 

thousand two hundred and eleven dollars and fifty-six cents, 
8 and the interest on the same from the thirteenth day of May, 
1862, at the rate of seven per centum per annum, & the costs 


of this action. 
FINCHES, LYNDE & MILLER, 
PUff’s Att’ys. 


June 11, 1874.—This day came the defendant, Anson Eldred, b 
his attorneys, Messrs. Cottrill & Cary, and filed his answer as fol- 
lows : 


Answer. 
Circuit Court of the United States, Eastern District of Wisconsin. 


Tne Micmoax IxsunANcR Bank 
v8. 
Anson ELox kb, Impleaded with URL Batcom and Exrisua ELonxp. 


And now comes the said defendant, Anson Eldred, by Cottrill & 
Cary, his attorneys, and, answering the plaintiff’s complaint in the 
above-entitled action, denies each and every allegation in said com- 
plaint contained. 


ree 
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And, for a second and further defence, said defendant alleges that 
the cause of action stated in said complaint did not accrue within 
ten years before the commencement of this action. 
COTTRILL & CARY, 
Attorneys for Def’t, Anson Eldred. 


June 1, 1875.—This day came the parties, by their counsel, Mr. 
H. M. Finch appearing for the plaintiff and Messrs. Cottrill & Cary 
for the defendant, Anson Eldred, and the issue herein between the 
plaintiff and said defendant came on to be tried. 

Whereupon a jury was called to try the same, who came, to wit, 
George Grimshaw, Henry R. Freeman, Alexander T. Wilson, Thomas 
J. Freeman, John Doe, Richard Roe, George Lawrence, Harlow Bol- 
ton, L. H. Sheppard, Benton Hinkley, Erastus Keach, and John 
Bonnell, twelve free, honest, and lawful men of the district, who 
were severally sworn and empannelled, and the trial not being con- 
cluded, the same was adjourned until to-morrow morning. 


June 2, 1875.—This day came the parties, by their counsel, and 
the trial of the issue herein between the plaintiff and the defendant, 
Anson Eldred, was resumed. 

And the jurors of the jury aforesaid, being charged by the court 
on their said oaths, respectively, do say that they find the issue 
herein in favor of the said defendant. 

And came the plaintiff’s counsel and moved the court for a new 
trial for reasons filed, as follows: 


10 U. S. Circuit Court, Eastern Dist. of Wisc'n. 
THe MICHIGAN INSURANCE BANK against ANSON ELDRED et als. 


And now comes the said plaintiff, by Finches, Lynde & Miller, its 
attorneys, and moves the court now here to set aside the verdict in 


this cause as contrary to law and against the evidence. 
FINCHES, LYNDE & MILLER, 
PUff’s Att’ys. 


June 24, 1875.—This day came the parties, by their counsel, and 
the motion of the plaintiff for a new trial came on to be heard and 
was argued by Mr. H. M. Finch for the plaintiff and by Mr. Cottrill 
for the defendant, Anson Eldred, when the court took time to con- 
sider of the same. 


July 23, 1875.—This day came the parties, by their counsel, and, 
on consideration of the motion of the plaintiff’s counsel for a new 
trial, it is ordered by the court that a new trial be, and hereby is, 
granted. 


11 April 12, 1876.—This day came the parties, by their coun- 
sel, and by consent it is ordered by the court that this cause 
be, and hereby is, continued. 
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And now, at this same term, to wit, October term, 1885, and on 
the twenty-ninth day thereof, to wit, on the ninth day of November, 
A. D. 1885, the following proceedings were had, to wit: 


Second Trial. 


THE MICHIGAN INsURANCE BANK 
v8. At Law. 
Anson Etprep, ELIsnA Etprep, & UM Batcom. 


This day came the parties, by their counsel, Messrs. Geo. P. Miller 
and B. K. Miller, Jr., appearing for the plaintiff and Messrs. A. L. 
Cary and J. T. Fish for the defendant, Anson Eldred, and the issue 
— * between the plaintiff and said defendant came on to be 
tried. 

Whereupon a jury was called to try the same, who came, to wit, 
W. R. Blodgett, rg W. Ogden, F. H. Magdeburg, John B. Buell, 
James S. Peck, H. M. Northrop, A. B. McCumber, E. G. Crandall, 
Frederick Herman, Andrew A. Hathaway, E. E. Ely, and Peter 

Wright, twelve free, honest, and lawful men of the district, 
12 who were severally sworn and empannelled, and the trial 

not being concluded the same was adjourned until to-morrow 
morning. 


And afterwards, to wit, on the thirtieth day of said term, to wit, 
on the tenth day of November, 1885, the following proceedings were 
had, to wit: 

Verdict. 


THe Micmidax INSURANCE BANK 
vs. At Law. 
Anson ELDpRED, ELisn A ELpR Rb, and URI Batcom. 


This day came the plaintiff and the defendant, Anson Eldred, by 
their respective counsel, and the trial of the issue herein between 
them was resumed. 

And the jurors of the jury aforesaid, being charged by the court, 
on their said oaths, respectively, do say that they find the issue herein 
in favor of the said defendant, Anson Eldred. 

And came the plaintiff's counsel and moved the court for a new 
trial, for reasons filed, as follows: 


Motion for New Trial. 
U. S. Circuit Court, Eastern District of Wisconsin. 


THe Michidax InsurANce Bank, Plaintiff, 
va. 
Anson Exprep, Impleaded with URI Batcom and ELIsnA Ecprep, 
Defendants. 


13 Now comes the plaintiff above named, by Finches, Lynde 
& Miller, its attorneys, and moves the court now here to set 
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aside the verdict and grant a new trial because the verdict is con- 


trary to law and against the evidence. 
FINCHES, LYNDE & MILLER, 


Plaintiff's Attorneys. 


And afterwards, to wit, on the thirty-sixth day of said term, to 


wit, on the eighteenth day of November, 1885, the following pro- 
ceedings were had, to wit: 


Order Overruling Motion for New Trial. 


THE MICHIGAN INSURANCE BANK 
vs. At Law. 
ANSON ELpRkED, Ectsua ELDRED, & URI BALCOM 


This day came the parties, by their counsel, and the motion of the 
laintiff for a new trial being submitted, on consideration thereof it 
is ordered by the court that said motion be and hereby is overruled. 


Judgment. 


Whereupon it is considered and adjudged by this court now here 
that the plaintiff take nothing by its writ, — that the defendant, 
Anson Eldred, do have and recover of the said plaintiff, the Michi- 
gan Insurance Bank, sixty-two dollars and sixty cents, his costs 

about his said defence in this behalf by him expended, 
14 and that he have execution therefor. 

Judgment-roll filed November 18th, A. D. 1885. 
EDWARD KURTZ, Clerk. 
Costs, $62.60. 


And same day (November 18, 1885) bill of exceptions signed and 
filed as follows: 


15 Bill of Exceptions. 
Circuit Court of the United States, Eastern District of Wisconsin. 


THE MIcHIGAN INSURANCE Bank, Plaintiff, 


8 v8. | 
Anson ELDRRD, ELIsnA Etprep, & URI Batcom, Defendants. 


Be it remembered that the above-entitled cause was on the 9th 
day of November, 1885, reached in its order upon the calendar and 
was called, and the parties announced themselves ready to proceed 
with the trial, the plaintiff appearing by Finches, Lynde & Miller, 
its attorneys, and the defendant, Anson Eldred, appearing by A. L. 
Cary, his attorney, and Messrs. Jenkins, Winkler, Fish & Smith, his 
counsel, and a jury of twelve good and lawful men was duly empan- 
neled and sworn, and the trial of said cause proceeded. 

The plaintiff, to maintain the issue on its part, offered in evidence 
a judgment of the circuit court of the county of Wayne, State of 
Michigan, the record and all proceedings in said action. 


\J 


| 


| 


\J 
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Which judgment and record were received in evidenee and are as 
follows, to wit : | 


16 STATE OF — : 
County of Wayne, 
The circuit court for the county of Wayne to the sheriff of the 
county of Wayne, Greeting: 


In the name of the people of the State of Michigan you are com- 
manded that of the — and chattels of Anson Eldred, Elisha 
Eldred, and Uri. Balcom, defendants, and, for want thereof, then of 
their lands and tenements in your bailiwick, your cause to be made 
the sum of four thousand two hundred and eleven dollars and fifty- 
six cents, which The Michigan Insurance Bank, plaintiff, lately in 
the circuit court for the county of Wayne aforesaid, at the court- 
house, in Detroit, recovered against them for its damages which it 
had sustained on occasion of the non-performance of certain prom- 
ises and undertakings, and also thirty-six dollars and twenty-three 
cents, which were awarded to the said plaintiff for its costs and 
charge’ by it about its suit in that behalf expended, whereof 
the said defendants stand convicted, as appears of record, and have 
you that money before the circuit judge for the county aforesaid, 
at the court-house, in the city of Detroit, on the second day of Sep- 
tember next, then and there to render to the said plaintiff for its 
damages and costs aforesaid; and have you then and there this writ. 

Witness the Hon. Benjamin F. H. Witherell, circuit judge, at 
Detroit, on the nineteenth day of June, in the year of our Lord one 


thousand eight hundred and sixty-two. 5 
IL. s.] D. WALKER, Clerk. 


17 Which was indorsed as follows: 


Rec’d this execution June 20th, 1862, at 9 o’clock a. m. 
MARK FLANIGAN, Sheriff, 
By ANSON WARING, 
Dep. Sheriff. 


The sheriff will levy this writ on the following property and upon 
no other—that is tosay, that certain indenture of lease dated 23rd 
day of January, A. D. 1850, made by Clement Lafferty to James C. 
Ladue & Levi E. Dolson, recorded in Wayne County Registry of 
Deeds, Liber 37, folios 397, 398; also the building on the lot men- 
tioned in the said lease; also one steam-engine and two boilers; also 
one bark-mill, thirty-three tanners’ wheels; also fifty vats, being 
the same property attached in this cause. 

E. N. & O. B. WILLCOX, 
PUf’s Att’ys. 
SraTE oF MICHIGAN, t 3 
Wayne County, 

I hereby certify and return that by virtue of the within writ I 

did, on the 20th day of June, A. D. 1862, levy upon the property 
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described in the levy hereto annexed ; and I further certify and re- 
turn that I advertised the same according to law, and on the 10th 
day of November, A. D. 1862, I was ordered by E. N. Willcox, one 
of pl'ff's attorneys, to discontinue said sale and return the within writ 
without further action. 
Detroit, Dec. 10th, 1862. 
MARK FLANIGAN, Sheriff, 
By ANSON WARING, 


Dep. Sheriff. 


[Endorsed :] No. 10515. The circuit court for the county of 
Wayne, Mich. Ins. Bank vs. Anson Eldred e al. Fieri facias. 
Judgment rendered May 13, 1862. Damages, $4,211.56. Costs, 
$36.23. Fieri facias and return, .38. Filed January 3rd, 1863. J. 
M. Dalrymple, dep. clerk. E. N. & O. B. Willcox, plaintiff’s at- 
torneys. 


18 To which was attached the following: 


STATE OF MICHIGAN, \ . 
Wayne County, 


By virtue of the annexed writ of fieri facias issued out of the cir- 
cuit court for the county of Wayne and State of Michigan and to 
me directed,and delivered against the goods and chattels, lands and 
tenements, of Anson Eldred, Elisha Eldred, and Uri. Balcom, I have 
this 20th day of June, A. D. 1862, levied upon and taken the fol- 
lowing property, to wit: All the right, title, and interest of Anson 
Eldred and Elisha Eldred, two of the within-named defendants, in 
and to a certain indenture of lease and the rights and privileges 
thereby secured, and described as follows, to wit: A certain indent- 
ure of lease bearing date the 23rd day of January, A. D. 1850, made 
by Clement Lafferty, of the town of Springwells, in said county, to 
James C. Ladue and Levi E. Dolson, which said indenture of lease 
is recorded in the office of the register of deeds for Wayne county, 
in Liber 37 of Deeds, on folios 397 & 398 ; also the buildings on said 
lot (mentioned in the said lease) of all and every kind; also one 
steam-engine & 2 boilers; also one bark-mill ; also thirty-three tan- 
ners’ wheels, and also fifty (50) vats; all of which said property was 
taken by me by virtue of a writ of attachment issued out of said 
court at the suit of the Michigan Insurance Bank and against the 
said defendants, Anson & Elisha Eldred and Uri. Balcom, on the 
14th day of August, A. D. 1861; all of which said property is situ- 
ated in the city of Detroit, Wayne county, Michigan. 


Detroit, June 20th, 1862. 
MARK FLANIGAN, Sheriff, 
By ANSON WARING, 


Dep. Sheriff. 


ee 


ee 
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19 Sheriff’s Sale. 


By virtue of a writ of fieri facias issued out of the circuit court for 
the county of Wayne and State of Michigan and to me directed, 
and delivered against the goods and chattels, lands and tenements, 
of Anson Eldred, Elisha Eldred, and Uri. Balcom, I did on the 20th 
day of June, A. D. 1862, levy upon and take all the right, title, and 
interest of Anson Eldred and Elisha Eldred, two of the said defend- 
ants in said writ named, in and to a certain indenture of Jease and 
the rights and privileges thereby secured, and described as follows, 
to wit: A certain indenture of lease on lot No. one of the subdivis- 
ion of the Lafferty farm, bearing date the 23d day of January, A. 
D. 1850, made by Clement Lafferty, of the town of Springwells, in 
said county, to James C. Ladue and Jevi R. Dolson, which said in- 
denture of lease is recorded in the office of the register of deeds for 
Wayne county, in Liber 37 of Deeds, on folios 397 and 398; also the 
buildings on said lot mentioned in said lease of all and every kind; 
also one steam-engine and two boilers; also one bark-mill; also 
thirty-three tanners’ wheels, and also fifty vats, and being in the 
city of Detroit, Wayne county, Michigan; all of which I shall ex- 
pose for sale at public auction on the premises known as Eldred 
tannery, on Thursday, the 30th day of October, A. D. 1862, at 10 
o'clock a. m. 

Detroit, August 23rd, 1862. 
| MARK FLANIGAN, Sheriff, . 
By ANSON.. WARING, 

* Dep. Sheriff. 


E. N. & O. B. WILLCOX, 
Plaintiff’s Attorneys. 


The above sale is postponed to Monday, 10th November, 1862, at 
same hour and place. 


Detroit, October 30th, 1862. 
MARK FLANIGAN, Sheriff, 
By ANSON WARING, . 
Dep. Sheriff. 


The above sale is further postponed to Monday, 17th Nov., 1862, 
at the same hour and place. 


Detroit, November 1, 1862. 
MARK FLANIGAN, Sheriff, 
By ANSON WARING, 


Dep. Sheriff 
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20 STATE OF MICHIGAN: 
In the Circuit Court for the County of Wayne. 


THe MICHIGAN INSURANCE BANK 
v8. 
Anson ELpRED, ELIsnA ELpRED, and URI. BAtcom. 


Pleas of the circuit court of Wayne county, in the city of Detroit, in 
the county of Wayne and State of Michigan, on the thirteenth 
day of May, in the year one thousand eight hundred and sixty- 


two. 


Wayne County, Ib wit: 


The Michigan Insurance Bank, plaintiff in this suit, puts in its 
place E. N. and O. B. Willcox, its attorneys, to prosecute this suit 
against Anson Eldred, Elisha Eldred, and Uri. Balcom in a plea of 
attachment. 


Wayne County, Ib wit: 

Anson Eldred, Elisha Eldred, and Uri. Balcom, defendants in this 
suit, put in their place Walker & Kent, their attorneys, at the suit 
of said Michigan Insurance Bank, in the plea aforesaid. 


Wayne County, To wit: 


Ze it remembered that heretofore, to wit, at Detroit, in the county 
and State aforesaid, and on the fourteenth day of August, A. D. 1861, 
according to the form of the statute in such case made and provided, 
a certain writ of attachment was issued out of said court; which said 
writ is in the following words and figures, viz: 


21 STATK OF ao} 
County of Wayne, 


By virtue of the annexed writ of attachment, I have this 4th day 
of August, A. D. 1861, seized and taken the property and effects of 
which the following is an inventory, it being the property men- 
tioned in a certain indenture of lease bearing date the twenty-third 
day of January, A. D. 1850, made by Clement Lafferty, of the town 
of Springwells, in the county of Wayne and State of Michigan, to 
James C. Ladue & Levi E. Dolson, of a certain lot situate in the 
township of Springwells, county of Wayne, & known and described 
as all that piece or parcel of land lying and being in the town of 
Springwells, county of Wayne, and State of Michigan, and more 
particularly described as all that part of the Lafferty farm, so called, 
in the town of Springwells, in the subdivision thereof No. one (1), on 
the bank of the River Detroit, which is bounded by River road, so 
called, westerly by a lot formerly owned and occupied by C. Reeve 
and Brother, and known as Jot number two (2) of said farm, and 
southerly by the River Detroit, easterly by the land specially referred 
to in said lease as the easterly boundary, which said lot is one bun- 
dred and seventy-four feet front, more or less, running back to the 
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channel bank of the Detroit river, with all and singular the premises 
therein mentioned and described, which said lease is recorded in the 
office of the register of deeds for the county of Wayne and State of 
Michigan, in Liber thirty-seven (37) of Deeds, on pages 397 & 398, 
and which lease was duly assigned by Ladue and Dolson to Andrew 
Ladue and Frances E. Eldred, which assignment is of record in the 
registry of deeds for said county, in Liber 56 of Deeds, folios 265 & 
266, & was further assigned by said Andrew Ladue to Frances E. 
Eldred aforesaid, which assignment is also of record in the registry 
of deeds for said county of Wayne, in Liber 59 of Deeds, pages 580 
& 581, with the building & appurtenances thereon, & all the fixtures 
& machinery of every name & nature now on said premises or in 
the buildings thereon. 
Detroit, August 14th, 1861. 
(Signed) MARK FLANIGAN, Sheriff, 
By ANSON WARING, ; 
Dep. Sheriff. 


22 STATE OF — 
County of Wayne, ‘ 


By virtue of the annexed writ of attachment I have this 14th day 
of August, A. D. 1861, seized and taken the property and effects, of 
which the following is an inventory, to wit: All the right, title, and 
interest of Anson Eldred and Elisha Eldred, two of the defendants 
in the annexed writ of attachment, in and to a certain indenture of 
lease and the rights and privileges thereby secured, described as fol- 
lows, to wit: A certain indenture of ease, bearing date the 23rd 
day of January, A. D. 1850, made by Clement Lafferty, of the town 
of Springwells, in said county, to James C. Ladue and Levi E. Dol- 
son, which said lease is recorded in the office of the register of deeds 
for Wayne county, in Liber 37 of Deeds, on folios 397 & 398; also 
the buildings on said lot of all and every kind; also 1 steam-engine 
& two boilers; also one bark-mill, and also thirty-three tanners’ 
wheels, & also fifty vats. 

(Signed) MARK FLANIGAN, Sheriff, 
By ANSON WARING, 


Dept. Sheriff. 


We, the undersigned freeholders, residing in the county of Wayne 
and State of Michigan, having first been duly sworn by Anson War- 
ing, a deputy sheriff in and for said county, to make a true appraise- 
ment of all the property seized 7 him by virtue of the annexed 
writ of attachment, do appraise the several articles or parcels of 
property so attached as follows: 


The lease mentioned in the foregoing inventory, with all 


the rights and privileges thereby secured $1,500 00 
Also all the buildings of every kind on said lot 3,000 00 
“ 1 steam - engine — 2 «ĩ 400 00 
228... —.—9—.—— —ů 400 00 


“ $33 tanners’ wheels * „ 500 00 
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D /! taal 10 00 
— w coennnnememmmeinieiiets 500 00 
$6,310 00 
(Signed) JOHN FULLER, » 
L. E. DOLSON, 
Appraisers. 


23 STATE OF MICHIGAN, | one 
Wayne County, 


Henry R. Sanger, of Detroit, in said county, being duly sworn, 
says that he is cashier of the Michigan Insurance Bank and makes 
this affidavit in behalf of the said bank, which is a corporation 
under and by virtue of the laws of the State of Michigan and is the 
plaintiff in the annexed writ herein named; that deponent knows 
the facts herein stated of his own knowledge; that Anson Eldred, 
Elisha Eldred, and Uri. Balcom, who are the defendants in the an- 
nexed writ named, are indebted to the said The Michigan Insurance 
Bank, the said plaintiff, the sum of six thousand seven hundred 
dollars, over and above all legal set-offs, and that the same is due 
upon contract express. 

And deponent further says that he knows that the said Anson 
Eldred, Elisha Eldred, and Uri. Baleom, the said defendants, are 
not residents of this the said State of Michigan, and have not either 
of them resided therein for three months immediately preceding the 


time of making this affidavit. 
(Signed) H. R. SANGER. 


Sworn to and subscribed before me this 14th day of August, A. D. 


1861, at Detroit, in said county. 
(Signed) HENRY P. SANGER, 
Notary Public, Wayne County, Michigan. 


And afterwards, to wit, on the eighth day of October, A. D. 1861, 
a certain writ of attachment was duly filed in the office of the clerk 
of said court; which said writ and the return of execution thereon 
are in the words and figures following, to wit: 


24 STATE OF MICHIGAN, . 
County of Wayne, 


The circuit court for the county of Wayne to the sheriff of the county 
of Wayne, Greeting: 
In the name of the people of the State of Michigan you 
are commanded to attach so much of the lands, tenements, 
ods, chattels, monevs, and effects of the defendants, Anson Eldred, 
lisha Eldred, & Uri. Baleom, not exempt from execution, whereso- 
ever the same may be found within the county of Wayne, as will 
be sufficient to satisfy the demand of The Michigan Insurance Bank, 
laintiff, and safely keep the same to satisfy any judgment that may 
— recovered by the plaintiff in this attachment. 
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You are also commanded to summon defendants, if to be found 
within this State, to appear before the circuit court for the county 
of Wayne, at the court-house, in the city of Detroit, on Tuesday, 
the third day of September, at 9 o’clock in the forenoon of said day, 
to answer the plaintiff; and of this writ make due return. 

Witness the Honorable Benjamin F. H. Witherell, circuit judge, 
at the city of Detroit, this 14th day of August, in the year of our 
Lord one thousand eight hundred and sixty-one. 

Ir. s.] D. WALKER, Clerk. 


Which was endorsed as follows: 


25 STATE OF pom 
County of Wayne, 


I do hereby return that by virtue of the within writ of attach- 
ment I have this 14th day of August, A. D. 1861, attached the fol- 
lowing property, to wit, all the right, title, and interest of Anson 
Eldred & Elisha Eldred, two of the defendants in said writ of attach- 
ment, in & to a certain indenture of lease, and the rights and privi- 
leges thereby secured and described as follows, to wit, a certain in- 
denture of lease, bearing date the 23d day of January, A. D. 1850, 
made by Clement Lafferty, of the town of Springwells, in said 
county, to James C. Ladue and Levi E. Dolson; which said indent- 
ure of lease is recorded in the office of the register of deeds for 
Wayne county, in Liber 37 of Deeds, on folios 397 & 398; also the 
buildings on the said lots (mentioned in the Said lease) of all and 
every kind; also one steam - engine & two boilers; also one bark-mill, 
and also thirty-three tanners’ wheels, & also fifty vats; all of which 
said property was appraised by John Fuller and Levi E. Dolson, 
two disinterested freeholders, who were by me first duly sworn to. 
make a true appraisement thereof, and whose appraisal is in writing, 
signed by themselves, & herewith returned; and I do further return 
that, after due search and diligent inquiry, I am unable to find 
Anson Eldred, Elisha Eldred, and Uri. Balcom, the defendants in 
said attachment named in my bailiwick. 


Detroit, Sept. 4th, 1861. 
(Signed) MARK FLANIGAN, Sheriff,’ 
By ANSON WARING, 
Dept. Sheriff. 
Fees, $14.73. 


Endorsed:] No. —. The circuit court for the county of Wayne. 
Mich. Ins. Bank vs. Anson Eldred eal. Affidavit and writ of attach- 
ment. Filed Oct. Sth, 1861. D. Walker, elerk. E. N. & O. B. Wilcox, 
plaintiff's att'y. 

26 And afterwards, to wit, on the sixteenth day of December, 
A. D. 1861, a certain affidavit of publication was duly filed 

in the office of the clerk of said eourt; which said affidavit and en- 

dorsement thereon are in the words and figures following, to wit: 
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STATE OF MICHIGAN, N ü 
County of Wayne, 


Thomas Kearney, of the city of Detroit, in said State and county, 
being duly sworn, deposes and says that the annexed notice has 
been duly published in the Detroit Free Press,a newspaper pub- 
lished and circulating in said State and county, at least once in each 
week for six successive weeks, and that the first publication thereof 
was on the twenty-fifth day of September, A. D. 1861; that he is 
employed in the office of said newspaper, and that he knows well the 
fact sstated therein. 

(Signed) THOMAS KEARNEY. 


Sworn to & subscribed before me this sixteenth day of December, 
1861, at said city & county. 
WM. WALKER, 


Notary Public of Wayne Co., Mich. 


Attachment Notice. 


Notice is hereby given that a writ of attachment was issued out of 
the circuit court for the county of Wayne, State of Michigan, on the 
14th day of August, A. D. 1861, in favor of the Michigan Insurance 
Bank against Alanson Eldred, Elisha Eldred, and Uri. Balcom for 
the sum of six thousand seven hundred dollars ($6,700.00), and cer- 

tain property of said defendants, Anson Eldred and Elisha 
27 Eldred, has been attached thereunder, but said writ was not 

served upon either of the defendants for the reason that 
neither could be found in said county, and said defendants have not 
appeared in the suit commenced by said writ. 

ated Detroit, Sept 24th, 1861. 
E. N. & O. B. WILCOX, 
Plaintiff’s Attorneys. 


Printer’s Bill. 


ee ee $4 00 
Affidavit of publication ——«õ— 25 


Received payment, 


Filed Dec. 16th, 1861. 
W. H. REXFORD, 
Dep. Clerk. 


And afterwards, to wit, on the sixteenth day of December, A. D. 
1861, the appearance of the said defendants, — by the pl’ff’s attorneys, 
was entered on the common rule book kept in the office of the clerk 
of said court; which said appearance is in the words and figures fol- 
lowing, to wit: 
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THE MICHIGAN INSURANCE BANK 
v8. 
Anson ELDRED, ELIsnA ELDRRD, & URI. BAtcom. 


In attachment. 


DecEMBER 16, 1861. 


In this cause, on filing affidavit of due publication of notice of 
attachment and on motion of E. N. & O. B. Willcox, plaintiff’s at- 
torneys, it is ordered that the appearance of said defendants be, and 
the same is hereby, entered. 

(Sig’d) E. N. & O. B. WILLCOX, 
NF Alt’ys. 


And afterwards, to wit, on the sixteenth day of December, A. D. 
1861, a certain declaration was duly filed in the office of the clerk 
of said court; which said declaration is in the words and figures fol- 
lowing, to wit: 


28 STATE OF 2 ; 
County of Wayne, 


In the Circuit Court for the County of Wayne, of the Sixteenth 
Day of December, A. D. 1861. 


The Michigan Insurance Bank, a corporation created by and doing 
business under the laws of the State of Michigan, plaintiff herein, 
hy E. N. & O. B. Wilcox, its attorneys, complains of Anson Eldred, 
Elisha Eldred, & Uri. Balcom, defendants herein, the property of 
the first two of whom has been duly attached & notice of said attach- 
ment published for six successive weeks, as required by the statute 
in cases where there is no personal service of the writ, an affidavit 
of which publication is duly filed of a plea of trespass on the case 
upon promises, filing this declaration as commencement of suit, 
for that whereas the defendants, on the first day of September, A. D. 
1861, at Detroit, in said county of Wayne, were indebted to the 
plaintiff in the sum of —— dollars for the price and value of goods 
then and there sold and delivered by the plaintiff to the defendants 
at their request; and in a like sum for the price and. value of work 
then and there done and materials for the same provided by the 
plaintiff for the defendants at their request; and in a like sum for 
money then and there lent by the plaintiff to the defendants at their 

uest; and in a like sum for money then and there paid by the 

plaintiff for the defendants at their request; and in a like sum of 

money then and there received by the defendants for the use of the 

plaintiff; and in a like sum for money then and there found 

29 o be due from the defendants to the plaintiff on an account 
stated between them. 

And thereupon the suid defendants, afterwards and on the day and 
year aforesaid, in consideration of the premises, respectively, then 
and there promised the plaintiff to pay it the said several sums of 
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money, respectively, on request, yet the said defendants have disre- 
garded their said promises and have not (although often requested 
so to do) paid any of the said sums of money or any part thereof, 
to the plaintiff’s damage of dollars, and therefore it brings 


suit, &c. : 
E. N. & O. B. WILCOX, 
Plaintiff’s Attorneys. 


To the above-named defendants: 

Take notice that on the trial of the above cause the plaint.f, 
under the money counts, will give in evidence — certain —, copy 
of which given below. 

Plaintif’’s Attorneys. 
Copy. 
$4,000. Detroit, June 12th, 1861. 


Sixty days after date I promise to pay to the order of Eldred & 
Balcom four thousand dollars at the Michigan Insurance Bank, 
value received. 

(Signed) F. E. ELDRED. 


Endorsed: “ Eldred & Balcom.” 


30 Which was endorsed as follows: No. —. Circuit court, 

county of . The Mich. Ins. Bank vs. Anson Eldred, Elisha 
Eldred, & Uri. Balcom. Narr. To the within-named defendant: 
Take notice that on filing a declaration in is cause (of which the 
within is a true copy) as commencement of suit a rule was entered 
in the book of common rules kept by the clerk of said court in his 
office, in requiring you to appear and plead to said declaration 
within twenty days after service on you of a copy thereof and notice 
of suid rule or judgment, &c. Yours, &c., E. N. & O. B. Willcox, 
— attorneys. Filed Dec. 16, 1861. W. H. Rexford, dep. 
clerk. 


And afterwards, to wit, on the twenty-seventh day of December, 
A. D. 1861, a certain plea was duly filed in the office of the clerk of 
said court; which — plea and tlie endorsement thereon are in the 
words and figures following, to wit: 


31 Plea Non-Assumpsit, with Notice of Sei- O,. 
The Circuit Court for the County of ——. 


THe Micnidax INsuRANCE BAN R 
v8. 
Anson ELpR Rp, El. isn Evprep, & URI. BAtcom. 


And the said Anson Eldred, one of the deſendants in this suit, by 
Walker & Kent, his attorneys, comes and demands a trial of the 
matters set forth in the plaintiff's declaration. 

WALKER & KENT, 
Ait ys for Anson Eldred. 
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Please to take notice that the said defendants on the trial of the 
above cause will insist upon and give in evidence under the general 
issue above pleaded that the said plaintiff, at the time of the com- 
mencement of the action aforesaid against the said defendants, was 
and still is indebted unto the said defendants in the sum of one 
hundred thousand dollars, lawful money of the United States of 
America, for divers goods, wares, and merchandise before that time 
suld and delivered by the said defendants to the said plaintiff and 
at the special instance and request of the said plaintiff. 

And the further sum of twenty thousand dollars, of like lawful 
money, for the work and labor, care and diligence, of the said defend- 
ants by the said defendants before that time done, performed, and 
bestowed in and about the business of the said plaintiff and for the 
said plaintiff and at the like request of the said plaintiff. 

And the further sum of ten thousand dollars, of like lawful money, 

for so much money before that time lent and advanced by the 
32 anaid defendants to the said plaintiff and at the like request of 
the said plaintiff. 

And for other money by the said defendant before that fime 
paid, laid out, and expended for the said plaintiff and at the like 
request of the said plaintiff. 

And for other money by the said plaintiff before that time had 
and received to and for the use of the said defendant. 

And also that the said plaintiff, before the commencement of this 
action, accounted, together with the said defendant, of and concern- 
ing the said demand of the said plaintiff against the said defendant, 
and also of and concerning dive 3 other sums of money and ne- 
counts between the said plaintiff and the said defendant, and u 
such accounting the said plaintiff was found to be in arrears and in- 
debted to the suid defendant in the further sum of five thousand 
dollars, of like lawful money, which the said plaintiff undertook 
and then and there faithfully promised the said defendants well and 
truly to pay unto the said defendant when the said plaintiff should 
be thereunto afterwards requested, which several sums of money, or so 
much thereof as will be sufficient for that purpose, the said defend- 
ant will set off against the demand of the said plaintiff, to be proved 
at the trial, and have the balance certified in — favor. 

Dated the 27th day of December, 1861. 

Yours, &c., WALKER & KENT, 
Attorneys for Defendant, Anson Eldred. 


To E. N. & O. B. Wilcox, Esqs., attorneys for plaintiff. 


Endorsed as follows: No. 10515. Wayne county circuit court. 
Michigan Insurance Bank vs. Anson Eldred, Elisha Eldred, & Uri. 
Balcom. Walker & Kent, att’ys far Anson Eldred. Filed Dec. 27, 
1861. W. H. Rexford, dep. clerk. 


33 And afterwards, to wit—that is to say, at a session of the 
circuit court for the county of Wayne, held at the court-house, 
in the city of Detroit, on the twenty-second day of April, in the year 
one thousand eight hundred and sixty-two. — 
Present : — B. F. H. Witherell, circuit judge. 
—— 
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THE MICHIGAN INSURANCE BANK 
V8. 
Anson EL DRED, ELIsHA ELDRED, & URI. BALcom. 


This cause coming on to be heard, the plea of the defendants here- 
tofore pleaded by them is withdrawn on motion of Walker and 
Kent, their attorneys. 


And afterwards, to wit, on the twenty-second day of April, A. D. 
1862, a certain order of default of Elisha Eldred and Uri Balcom 
was entered on the commun rule book kept in the office of the clerk 
of said court; which order of default is in the words and figures fol- 
lowing, to wit: 


THe MICHIGAN INSURANCE BANK 


v8. 
Anson Etprep, ExvisHa Etprep, and URI. BALcox. 
* In attachment. 


ArRIL 22ND, 1862. 


The declaration in this cause, aſter service of the writ of attach- 
ment having been filed and the appearance of said defendants 
having been entered, and more than twenty days having elapsed 

since the filing of said declaration, and said defendants, 
34 Elisha Eldred and Uri Balcom, having failed to plead to 

said declaration or demur thereto, on motion of E. N. & O. B. 
Willcox, attorneys for plaintiff, ordered that the default of the said 
defendants, Elisha Eldred and Uri Balcom, be, and the same is 
hereby, entered. 

(Sig’d) E. N. & O. B. WILLCOX, 

N Fs Att'ys. 


And afterwards, to wit, on the tenth day of May, A. D. 1862, an 
order making the default of defendants absolute was entered on the 
common rule book kept in the office of the clerk of said court; which 
order is in the words and figures following, to wit: 


THE MICHIGAN INSURANCE BANK 
v8. 
Anson ELpRED, ELIsnA Evprep, & URI. BAtcom. 


May 10rn, 1862. 


The default of defendants for want of appearance and plea having 
been heretofore entered in this cause, and more than four days in 
term having since elapsed and no motion having been made to set 
aside the same, on motion of E. N. & O. B. Willcox it is ordered that 
said default be, and the same is hereby, made absolute; that judg- 
ment interlocutory be entered, and that it be referred to the clerk to 
assess the plaintiff’s damages. 
(Sig’d) E. N. & O. B. WILLCOX, 
NF Att’ys. 
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And on this day—that is, to-day—at a session of the circuit court 
for the county of Wayne, held at the court-house, in the city uf De- 
troit, on the thirteenth day of May, in the year one thousand eight 
hundred and r 

Present: Hon. B. F. H. Witherell, circuit judge. 


35 THE MICHIGAN INSURANCE BANK 
vs. 
Anson ELD RED, EL isn A ELoRRD, & URI. BALcox. 


The plea of the defendant, Anson Eldred, heretofore pleaded by 
him having been withdrawn, and the default of the defendants, 
Elisha Eldred and Uri. Baleom, having been duly entered and the 
same having become absolute, and the damages of the said plaintiff 
on occasion of the premises having been duly assessed at the sum 
of four thousand two hundred and eleven dollars and fifty-six cents 
over and above their costs and charges by them about their suit in 
this behalf expended, therefore it is considered that said plaintiffs 
do recover against said defendants their damages aforesaid, together 
with their costs aforesaid, to be taxed, and that said plaintiff have 
execution therefor. 


36 Srarx or MIcHiGan, \ 


County of Wayne, 


I, Jared Patchin, clerk of the circuit court for the county of Wayne, 
do hereby certify that the foregoing is correctly taken and copied 
from the record of the proceedings of said court in said cause, and 
that the same has been examined and compared by me with the 
original of said record in this cause, and that it is a correct transeript 
therefrom and of the whole of such original as well as of the execu- 
tion & endorsements thereon. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at Detroit, this sixth day of November, in the 
year one thousand eight hundred and sixty-three. 

DsxA“.] JARED PATCHIN, Clerk. 


Fees, $8.75. 


Srark OF MICHIGAN, bss 
Wayne County, 


I, B. F. H. Witherell, sole judge of the circuit court for the county 
of Wayne, being in the thir jadicial circuit for the State of Michi- 

an, do hereby certify that the foregoing attestation of record is in 

ue form and according to law, and that I am well acquainted with 
the handwriting of Jared Patchin, clerk of said court, and that the 
signature of the said clerk signed to suid attestation of record is in 
hie proper handwriting and is his genuine signature, and that he is 
the clerk of said court, and that said court is a court of record, and 
that the seal affixed to said attestation of record is the seal of the 


said circuit court. 
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In witness whereof I have hereunto set my hand this sixth day 


of November, 1863. 
B. F. H. WITHERELL, 
Circuit Judge for the County of Wayne, 
Being in the Third Judicial Circuit for the State of Michigan. 


(5c. inter. revenue stamp. ] 


37 Which was endorsed as follows: State of Michigan. The 

circuit court for the county of Wayne. The Michigan In- 
surance Bank vs. Anson Eldred, Elisha Eldred, & Uri. Balcom. 
Certified copy of judgment record. 


38 The plaintiff, further to maintain the issue on its part, 
offered in evidence the precipe in the case at bar and the 
summons and the endorsements thereon. 
Which precipe was received in evidence and was as follows, to 
wit: 


U. S. Cir. C't, E. Dist. Wis. 


THE MICHIGAN INSURANCE BANK 
v8. 
Anson ELpRED, ExvisHa Etprep, & URI BAtcom. 


The clerk will issue summons in above cause, returnable accord- 
ing to law. 
bt; damages, $10,000. 
Yours, &c., FINCHES, LYNDE & MILLER, 
Plaintiff's Att’ys. 
May 11, 1872. 


Endorsed : 249. Law docket C. U.S. cir. c't, E. dist.Wis. The 
Michigan Ins. Bank vs. Anson Eldred eal. Precipe. Filed May 
11, 1872. 


Which summons and endorsements thereon were received in evi- 
dence and were as follows, to wit: 


Tux UNITED STATES OF AMERICA, 88: 


The President of the United States of America to the marshal of the 
eastern district of Wisconsin, Greeting : 


You are hereby commanded to summon Anson Eldred, Elisha 

Eldred, & Uri Balcom to appear before the circuit court of the 

United States of America for the eastern district of Wisconsin, 

39 in the seventh circuit, at the United States court-room, in 

the city of Milwaukee, on the first Monday of June ensuing, 

then and there to answer unto the Michigan Insurance Bank in a 

plea of debt, to its damage ten thousand dollars, which shall there 
and here be made to appear; and of this writ make due return. 

Witness the Hon. Salmon P. Chase, Chief Justice of the Supreme 

Court of the United States, at the city of Milwaukee, in the said dis- 


* 
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trict, this eleventh day of May, in the year of our Lord one thousand 
eight hundred and seventy-two, and of the Independence of the 
United States the ninety-sixth. 

on of the United States Circuit Court, } 


Eastern District of Wisconsin. 
EDWARD KURTYZ, Clerk. 
FINCHES, LYNDE & MILLER, Atiorneys. 


Endorsed: 249. Law docket C. The Michigan Insurance Bank 
vs. Anson Eldred, Elisha Eldred, & Uri Balcom. Summons. Dam- 
ages, $10,000. Filed June 3rd, 1872. Edward Kurtz, clerk. 


Served on the within-named Anson Eldred by leaving a copy of 
this summons at his usual place of abode, in presence of a member 
of his family of suitable age and discretion, whom I informed of the 
contents thereof, he not being found, this third day of June, A. D. 
1872; the within-named Elisha Eldred & Uri Balcom not found. 
. C. S. HAMILTON, Marshal, 

By C. H. HAMILTON, Deputy. 


— 32 00 
| er 60 
„ 06 
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Thereupon the piaintiff rested its case. 
The defendant, Anson Eldred, by his counsel; moves the court to 
direct a verdict for the defendant, Anson Eldred, and against 
40 the plaintiff for the reason that it appears by the evidence 
adduced by the plaintiff that the suit at bar was not com- 
menced within ten years after the recovery of the judgment; which 
motion was thereupon argued by the counsel for the respective parties, 
and the court thereupon decided the said motion ‘in the following 
language: 

Court: I have considered the question upon which this case of 
the Michigan Insurance Bank against Anson Eldred turns as care- 
fully as possible, and, notwithstanding the very interesting argument 
made by Mr. Miller yesterday afternoon, I have been unable to come 
to any other conclusion than such as was indicated on the argument. 
It seems to me that section 27 of chap. 138 of the Rev. Stat. Wis. of 
1858, which is declaratory of what shall constitute the commence- 
ment of a suit, is so fur part and parcel of the body of the statute of 
limitations that it must he considered as standing in connection in 
pari materia, so to speak, with the preceding section 16, which — 
scribes the period within which the suit shall be commenced. e 
whole statute on the subject of limitations is embodied in this 
chapter, which begins by providing that civil actions shall be com- 
menced within the periods therein prescribed. The section which 
prescribes the period within which a suit on a judgment shall be 
brought declares that such suit shall be commenced within ten 
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years; then follows section 27, which declares that an action 
shall be deemed commenced when the summons is served on 
the party, and that an attempt to commence an action 
41 shall be regarded as equivalent to its commencement within 
the meaning of the act when the process shall be delivered 
to the officer with intent that it shall be served. The attempt must 
be made by placing the process in the hands of the officer within 
the ten years, and the various provisions on the subject must be 
considered and interpreted in conjunction with each other, and to- 
gether they form the statute of limitations, which the Supreme 
Court,in Leffingwell vs. Warren, 2 Black, and in various other cases 
decided since Leftingwell vs. Warren, have held to be applicable, 
and must be recognized and enforced in the Federal courts. In that 
respect it has been. quite impossible for me to make a distinction be- 
tween the case at bar as here presented and the case of Leffing- 
well vs. Warren. If the statute under consideration in that case had 
provided not only that a suit or proceeding for the recovery of land 
sold for taxes must be brought within three years, but also that such 
an action should be deemed commenced when the process should 
be served upon the party, and that an attempt to commence the 
action should be deemed equivalent to the commencement thereof 
when the process should be placed in the hands of the officer with 
intent that it should be served, so that those provisions would stand 
in connection with each other just as here secs. 16 and 17 stand in 
chap. 138 of the revision of 1858, can there be any doubt that the 
Supreme Court would have held that the entire statute must be taken 
and considered together as constituting the statute of limita- 
42 tions, which the courts of the United States, in the absence 
of legislation on the subject by Congress, must recognize as a 
statute enforceable in this court? As I indicated yesterday, the 
whole question turns upon that point. If section 27 is not to be 
regarded as a part of the statute of limitations to be recognized by 
this court, then Mr. Miller is right in his contention that the com- 
mon-law rule as to what constituted the commencement of an 
action in 1872 would prevail. It all turns upon that point, and 1 
am unable to perceive why this section 27 must not be regarded as 
a part of the preceding provision, which prescribes the period of 
limitation. 


Thereupon the plaintiff, by its counsel, asked permission of the 
court that it be allowed to offer further proof and bring the sum- 
mons into the hands of the marshal. 

Which permission was granted by the court, and the plaintiff 
called BRN YAM IN K. MILLER as witness, who, being duly sworn, testi- 
fies as follows: 

“T am one of the attorneys for the plaintiff; reside in the city of 
Milwaukee, and am a member of the firm of Finches, Lynde & Mil- 
ler,and have been a practicing attorney about 29 years.” 


The precipe for the summons hereto received in evidence was 
shown to the witness, and he states that it is in his handwriting. 
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“ It was prepared by me on the day it bears date, the 11th day of 
May, 1872. “When the precipe for a summons was filled up I gave 
It to the clerk of the court. The summons accompanied the bond 
for costs. After filing the precipe with the clerk I went immedi- 

ately to the marshal’s office, which was one story above the 
43 clerk's office, and stated to the marshal that there was a sum- 

mons in this case in the clerk’s office against Anson Eldred 
for service. I stated this to the marslial on the same day the precipe 
was made out, and I entered it on our docket kept in our office. We 
were in the habit when we filed a precipe to go to the marshal’s 
office and tell him. My opinion was then, as it is now, that the fil- 
ing of a precipe was the commencement of the suit. I did not deem 
it essential that the summons should be put into the hands of the 
marshal in order to save the statute of limitations.” 


Thereupon the plaintiff called Eowarp Kurrz as a witness, who 
being duly sworn, testifies as follows: 


“Tam the present clerk of the United States circuit and United 
States district courts for the eastern district of Wisconsin, and have 
been since 1872 and for 5 years previous thereto. On the 11th da 
of May, 1872, the clerk’s office was on the second floor of the build- 
ing and the marshal’s office one story higher.” 

Q. State to the jury what was the custom or habit of the United 
States marshal in reference to calling at the clerk’s office for process. 

A. The marshal usually stopped at our office on his way up and 
down stairs and got such writs us were waiting for him. We had a 
box in which we usually placed them, so he could stop in, open the 
door, and get them and take them up. 

Q. Do I understand you had a box where you placed process for 
the United States marshal ? , 

A. be sir; there was a box which stood on a book-case near the 

oor. 
44 Q. Do you know how long that had been the practice and 
custom in the clerk’s office? 

A. That had been the custom for years; ever since I had been in 
the office. 

Q. Can you state what the practice was 1 as to attorneys 
thus delivering their process to the marshal ? 


Which question was objected to by the defendants. Objections 
sustained and plaintiff excepted. 


Q. What was the custom and practice in your office in 1872 as to 
what was done with process after it was issued by you, whether or 
not it was delivered by you to the attorneys or was delivered by you 
to the marshal ? 

A. Sometimes attorneys would wait until the process was issued 
and take it and deliver it to the marshal; sometimes we would put 
it in his box and the marshal would get it there. 


Witness examines the summons in the case at bar and states that 
it is in his handwriting. 


. Rs NEES sae, | 
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Q. Can you state when that summons was filled out by you? 

A. I presume it must have been made out on the 11th of May, 
1872; I know of nothing to the contrary. The mark of filing on 
the precipe for a summons is in my handwriting; it was filed May 
11th, 1872. 

Q. Do you remember what you did or what was done with this 
summons after it was issued by you? 

A. I have no special recollection about that particular summons. 

Q. What, under your usual practiceand your usual course 
45 of business, would you have done with this summons after 
it was issued ? 

Which question was objected to as incompetent by the defendant. 
Objection sustained. Exception by plaintiff. 


By Prarntirr’s CounsE: I desire to show by the witness what 
his usual course and practice was as to the way he delivered process 
to the marshal. I wish to show it was his custom to place it in the 
box for the marshal. 

By the Court: He can show what his practice was in respect to 
depositing process in that box. 


Q. What was your practice in reference to depositing process in 
that box? 


A. Our practice was to put writs in that box for the marshal. It 
was * practice to put them there the day when the writ was 
issued. | 

Q. Will you state whether there was any rule or practice of the 
district or circuit courts or either of them on the 11th day of May, 
1872, as to the commencing of suits to save the statute of limita- 
tions? If yea, state what the rule was. 


Which question was objected to by the defendant as incompetent, 
irrelevant, and immaterial; which objection was sustained and 
plaintiff excepted. 


Cross- examination: 


Q. You say that you sometimes put process in this box for the 
marshal ? 

A. Yes, sir. 

Q. Did you not sometimes take the process up to the mar- 
46 shal's office yourselves and deliver it to him? 
A. I think, perhaps, occasionally we did. 

Q. You either did it personally or sent it up sometimes? 

A. Yes, sir. 

Q. Did you sometimes deliver the writs and summons process to 
the attorney in the case to take to the marshal ? 

A. Yes, sir. 

Q. So that there was no uniform practice between your office and 
the marshal’s office in reference to the delivery of writs and process 
for service, was there ? 

A. Well, no; I cannot say that there was, because if the attorney 
did not stop and take them himself we put them in this box. | 


ee SO ee — 
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Q. Would you not sometimes take them up yourself or send them 
up? 

A. We might, perhaps, after a little time. 

Q. Did not * do it sometimes ? 

A. We would sometimes, after waiting, perha If he did not 
come down immediately I might, perhaps, take them up myself, but 
I have no particular recollection on that subject. 

. What do you mean by immediately —if the marshal did 
not come down “ immediately ?” 

A. If he did not come down, perhaps, within an hour or two. 

Q. Would not they sometimes stay there a day or such a matter 
before he came down ? 

A. Perhaps they might. 

Q. And several days, perhaps? 

A. No; I hardly think they would stay there several a % 

Q. You would take them up before you would let them lay there 

several duys? 
47 A. We would have been apt to; I do not say we would. 
Q. You areas certain about that as the other proposition, 
that they did not remain there several days? 

A. I — think it likely they would stay there several days. 

Q. If you had, asa matter of fact, made out this summons sev- 
eral days after the precipe had been filed, would not you have tested 
it on the day that the precipe was filed ? 

A. Yes, sir. } 

Q. Have you any present recollection as to..the exact date that 
you made out this summons in this case? 

A. No, sir. 

Q. Have you any recollection as to whether you placed this sum- 
mons in the box that you have spoken of? 

A. I have no special recollection at all about this summons. 

Q. As to whether you placed it in the box, took it up to the 
marshal, or handed it to the attorney. 

A. I have no special recollection as to what I did with it. 


Re-examined : 


Q. What was your custom as to issuing summons when precipe 
were filed, whether or not you issued them on the same day or 
waited several days before issuing them ? 

A. We would issue them on the same day. 

Q. Do you remember of any case when you antedated your sum- 
mons when they were issued — days after the precipe were filed ? 

A. I have no recollection of any. 

Q. Have you any recollection of ever having — 2 to issue 
the 1 1 on the day when the precipe was filed ? 

A. No, sir. 


48 Recross-examined : 


Q. Do you pretend to testify that you have always issued process 
on the — ay that the precipe was filed? 
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A. So far as I have any recollection on the subject; I have no 
recollection of anything to the contrary. 

Q. May it not have been that you have done such a thing in the 
years you have been in court? 

A. I suppose it may have been possible. 

Q. You stated you were clerk at this time? 

A. Yes, sir. 


Thereupon plaintiff rested; and the above and foregoing was 
all the evidence introduced or offered by the respective parties, and 
the plaintiff, by its counsel, requested the court to instruct the jury 
as follows, to wit: 

If the jury find from the evidence that it was the practice 

49 of the marshal to call at the office of the clerk and obtain sum- 

mons or other process, for the clerk on issuing process to de- 

liver the same to marshal, and that the writ was issued in this 

cuuse and in accordance with said practice, that then and under 

such circumstances this was a good delivery of the writ to the 
marshal to save the statute of limitations. 


Which instruction the court refused to give and the plaintift ex- 
cepted. 


Thereupon the plaintiff, by its counsel, requested the court to in- 
struct the jury as follows, to wit: 

If the jury find from the evidence that the summons in this cause 
was issued prior to the expiration of the statute of limitations, to 
wit, on the 11th day of May, 1872, and left with the clerk to deliver 
the same to the marshal, and further find from the evidence that 
it was the practice of the clerk to deliver the summons to the marshal 
or for the marshal to call at the clerk’s office and get summons or 
other process, and further find from the evidence that the summons 
was left with the clerk to be delivered to the marshal, that this was 
in law such a delivery of the summons to the marshal as will take 
this cause out of the statute of limitations. 


Which instruction the court refused to give and the plaintiff ex- 
cepted. 


Thereupon the plaintiff, by its counsel, requested the court to in- 
struct the jury as follows, to wit: 
That to constitute a delivery of the summons to the marshal, in 
order to save the statute of limitations, it is not necessary to show 
that there was a manual delivery of the summons to the 
50 marshal. It is a sufficient delivery within the statute of limi- 
tationsif the jury find from the evidence that it was the practice 
of the clerk to deliver process to the marshal or of the marshal to 
call at the office of the clerk to obtain the process, and further find 
from the evidence that the writ was issued on the 11th day of May, 
1872, and left with the clerk, in accordance with such practice, either 
to be delivered to the marshal by the clerk or for the marshal to 
call and get it. 
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— instruction the court refused to give and the plaintiff ex- 
cepted. 
Thereupon the plaintiff requested the court as follows, to wit: 
The plaintiff asks to go to the jury on the evidence as to whether 
the writ was not delivered to the clerk for the purpose of delivering 
the same to the marshal for service. 


Which the court refused to permit and the plaintiff excepted. 


Thereupon the plaintiff requested the court to instruct the jury 
as follows, to wit: 
The plaintiff asks the court to instruct the jury that the delivery 


of the process to marshal for serving may be inferred from the 


practice and course of business as to delivery of the summons by 
the clerk or the practice of the marshal to receive the same in the 
office of the clerk. 


Which instruction the court refused to give and the plaintiff ex- 
cepted. : 


Thereupon the defendant, by his counsel, moved the court 

51 to direct the jury to find a verdict for the defendant, Anson 

Eldred, and against the plaintiff on the ground that it ap- 

peared by the evidence that the suit was not commenced within ten 

years after the recovery of the judgment, ten years being the period 
prescribed by the statute of limitations. 


Which motion was objected to by the plaintiff and the objection 
was overruled and the plaintiff excepted, and the court granted 
said motion in the following language, to wit: 


Court: If the court is correct in the view it has expressed, that 
the decision of the question at issue must be controlled by the statute 
of the State in force May, 11th, 1872, then I think it is clear that 
there has been nothing developed in the testimony since adduced 
which changes the original position of the case, because, if the 
statute was applicable, then the adjudication of the highest court of 
the State, reported in 58 Wis., interpreting that statute is clearly 
binding upon this court. Although that decision was rendered long 
subsequent to the commencement of this suit, its effect is to declare 
the law in this State from the time the statute was passed. All 
there is of the testimony which has been submitted since the ruling 
of the court upon the principal question is that the clerk has a box 
in his office, or, so to speak, a pigeon-hole, where it was his practice, 
to some extent, to deposit writs, expecting that the marshal would 
call for them, and, as he testified, that it was the practice of the 
marshal from time to time to call and see whether there were any 
writs in that box for service. He does not state that the box was a 

place designated by the marshal where process should be 
52 deposited so as to make the deposit a delivery to the officer, 
but he does state further that sometimes he would deliver 
the writ to the marshal himself; sometimes he would deliver it to 
the attorneys for them to deliver personally to the marshal; and 
thus it appears, I think, that the evidence does not come up to the 
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int of establishing the faci—and the evidence is undisputed; there 
is nothing to submit to the jury—that this box was a place so des- 
ignated and established by the marshal as to make the deposit of 
writs in it equivalent to the delivery personally to him. In the 
case cited in 58 Wis. (Sherry vs. Gilmore, 58 Wis., 324) the Supreme 
Court hold that even where a party takes all the preliminary steps 
required by law for acquiring jurisdiction of the party in a case 
where publication is required, the defendant being a non-resident of 
the State, still that is not sufficient to meet the requirements of this 
section ; that there must be a delivery of the process to the officer 
in order to make the act an attempt to commence thesuit, which is 
equivalent to the commencement of it. Since this case has been 
upon trial the court thinks it recalls the ground upon which it 
granted a new trial, which was that the question which has been 
now so thoroughly argued by Mr. Miller was not so fully presented 
on the former trial, in 1875, and the court had doubt whether the 
common-law rule as to what should constitute the commencement 
of an action did not prevail in this case, and it therefore thought 
there ought to be a further consideration of that question. The 
court may be wrong now and counsel for the plaintiff may be 
53 right. It is a very good question 1— which to take the 
judgment of the Supreme Court, and happily it is a ease that 
can be taken there, because the amount involved is sufficient. I 
should very much like to see an adjudication of that Court upon the 
question. For myself I can only say I have the conviction Sines 
expressed as to what is the law upon the point presented, and I 
must decide the question in accordance with that conviction. 


Thereupon the court instructed the jury to return a verdict for 
the defendant, Anson Eldred, and against the plaintiff, The Michigan 
Insurance Bank, and the verdict of the jury was thereupon rendered 
in accordance with the instruction of the court and duly recorded. 


Inasmuch as the above matters, testimony, objections, and excep- 
tions do not appear of record the parties to above cause have caused 
this bill of exceptions to be prepared, and I, Charles E. Dyer, the 
judge before whom said cause was tried, do hereby certify that the 
above bill of exceptions contains all the evidence which was intro- 
duced or offered upon the trial of above cause and contains all the 
objections taken and exceptions taken upon said trial, and because 
the same do not appear of record and to make the same appear of 
record I have signed and sealed the same. 

Milwaukee, Wisconsin, Nov. 9th, 1885. 

CHAS. E. DYER, Judge. [s#at.] 


54 January 2, 1886.—This day came the plaintiff, by its attor- 

neys, and filed the bond of Benjamin K. Miller and George 
P. Miller in the sum of three hundred dollars, conditioned that 
said plaintiff shall prosecute a writ of error to effect and answer all 
damages and costs if it fail to make good its plea; which bond is ap- 
proved by the district judge and is as follows: 
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Bond for Costs on Writ of Error. 
United States Circuit Court, Eastern District of Wisconsin. 


THe MICHIGAN INSURANCE Bank, Plaintiff, 


v8. 
Anson Extprep, Defendant. 


Know all men by these presents that we, Benjamin K. Miller and 
George P. Miller, are held and firmly bound unto Anson Eldred in 
the full and just sum of three hundred dollars ($300.00), to be paid 
to the said Anson Eldred, his attorneys, administrators, or assigns ; 
to which payment, well and truly to be made, we bind ourselves, 
our heirs, executors, and administrators, jointly and severally, by 


these — 
Sealed — our seals and dated this second day of January, A. D. 
1886. 
55 ' Whereas in a suit pending in the United States circuit 


court for the eastern district of Wisconsin, which is above en- 
titled, a judgment was rendered in favor of said defendant and 
against said plaintiff, which judgment dismissed the plaintiff 's com- 
plaint with costs; and whereas the said plaintiff feels aggrieved 
thereby and is about to prosecute a writ of error in the Supreme 
Court of the United States to reverse the judgment aforesaid : 

Now, the condition of this obligation is such that if the said plain- 
tiff shall prosecute such writ of error to effect and answer all damages 
and costs if it fail to make good its said plea, then the above obliga- 
tion to be void; else to remain in full force and virtue. 

B. K. MILLER. SEAL. 
GEO. P. MILLER. [seat. 


Sealed & delivered in presence of— 


Unitep States or AMERICA, Milwaukee County, Wisconsin : 


Benjamin K. Miller and George P. Miller, being each duly sworn, 
each deposes and says for himself that he is worth three hundred 
dollars ($300.00) over and above all just debts and liabilities and 


exemptions. 
P B. K. MILLER. 
GEO. P. MILLER. 


Subscribed and sworn to before me this 2nd — of January, 1886. 
BENJ. K. MILLER, In., 
Notary Public, Milwaukee County, Wisconsin. 


56 I approve the within bond and the sureties thereto. 


January 2nd, 1886. 
CHAS. E. DYER, Judge. 


Whereupon a writ of error and citation issued and a copy of said 
writ of error lodged for the defendant in error. 
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56 Assignment of Errors. 
United States Circuit Court, Eastern District of Wisconsin. 


THE MichidAx INsuRANCE Bank, Plaintiff, 
v8. 
Anson ELDRE D, Defendant. 


At the October term of the circuit court of the United States for 
the eastern district of Wisconsin, in the years 1885 and 1886, to wit, 
on the second day of January, A. D. 1886, in the said term, before 
the Hon. Charles E. Dyer, judge of said court, comes the said The 
Michigan Insurance Bank, by Finches, Lynde & Miller, its attor- 
neys, and savs— 

That in giving judgment aforesaid there is manifest error in this, 
that the judgment aforesaid was given in favor of the defendant, 
Anson Eldred, when by the law of the land the said judgment 
should have been given for the plaintiff and against said defendant, 
and the defendant’s plea of the statute of limitations should have 
been overruled, and the court should not have instructed the jury 
to return a verdict for the said defendant, but should either have 
submitted the issues of fact in the case to the jury and take its find- 
ing thereon or directed a verdict for the plaintiff and against said 
defendant. 

And the said The Michigan Insurance Bank prays that the judg- 
ment aforesaid may be reversed, annulled, and altogether held for 
nothing, and that it may be restored to all things which it hath lost 
by the occasion of the said judgment. 

FINCHES, LYNDE & MILLER, 
Att’ys for the said The Mich. Ins. Bank, the Plaintiff Aforesaid. 


[Endorsed :] U. S. circuit court, east. dist. of Wisconsin. The 
Michigan Insurance Bank, plaintiff, vs. Anson Eldred, defendant. 
Assignment of errors. Copy. Finches, Lynde & Miller, plaintiff’s 
att’ys. 


57 UnitTED STATES OF AMERICA, N 
Eastern District of Wisconsin, , 


I, Edward Kurtz, clerk of the circuit court of the United States of 
America for the eastern district of Wisconsin, do hereby certify that 
I have compared the writings annexed to this certificate with the 
originals now on file and remaining of record in my office, and that 
they are true copies of such originals and correct transcripts there- 
from, — trunscript of the record in the case of The Michigan 
Insurance Bank vs. Anson Eldred, impleaded, &e. 

In testimony whereof I have hereunto set my hand and duly 
affixed the seal of the said court, at the city of Milwaukee, in said 
district, this 25th day of January, in the year of our Lord one thou- 
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sand eight hundred and eighty-six, and of the Independence of the 
United-States the 110th. , 


[Seal U. S. Cireuit Court, Eastern District Wisconsin.] 
EDWARD KURTZ, Clerk. 


58 Unitep States or AMERICA, 88: 


The President of the United States of America to the judges ot 
the circuit court of the United States of America for the eastern 
district of Wisconsin, Greeting: 

Because in the record and owe „as also in the rendition of 

a judgment in a plea which is in the said circuit court of the 

United States cf America for the eastern district of Wisconsin, before 

ou, between The Michigan Insurance Bank, plaintiff, and Anson 
Idred, impleaded with Elisha Eldred & Uri Balcom, defendant, a 
manifest error hath happened, to the great damage of the said The 

Michigan Insurance Bank, as by the complaint appears, and it 

being fit that the error, if any there hath been, should be duly 

corrected and full and speedy justice done to the parties afore- 
said in this behalf, you are hereby commanded, if judgment 
be therein given, that then, under your seal, distinctly and 
openly, you send the record and proceedings aforesaid, with all 
things concerning the same, to the Supreme Court of the United 

States, together with this writ, so that you have the same at Wash- 

ington on the second Monday of October next, in the Supreme 

Court to be then and there held, that, the record and proceedings 

aforesaid being inspected, the said Supreme Court may cause fur- 

ther to be done therein to correct that error what of right and ac- 
cording to law and custom of the United States should be done. 
Witness the Honorable Morrison R. Waite, Chief Justice of the said 

Supreme Court of the United States, this second day of January, in 

the year of our Lord one thousand eight hundred and eighty-six, 

and of the Independence of the United States the 110th. 


(Seal U. S. Circuit Court, Eastern District Wisconsin.] 


EDWARD KURTZ, 
Clerk LU. S. Oircuit Court, East n Dist. of Wis. 


59 The United States of America to Anson Eldred, Greeting: 


You are hereby cited and admonished to be and a r 
at a Supreme Court of the United States to be holden at Wash- 
ington the second Monday of October next, pursuant to a writ of 
error filed in the clerk’s office of the circuit court of the United States 
for the eastern district of Wisconsir, wherein The Michigan Insur- 
ance Bank is plaintiff in error and you are defendant in error, to 
show cause, if any there be, why the judgment in the said writ of 
error mentioned should not be corrected and speedy justice done to 
the parties in that behalf. 

itness the Honorable Charles E. Dyer, district judge of the 
United States for the eastern district of Wisconsin, at the city of 
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Milwaukee, in said district, this second day of January, A. D. 1886, 
and of the Independence of the United States the 110th. 
[sear] CHARLES E. DYER, Judge. 


Service of this citation is admitted this 18th day of January, A. D. 


1886. 
ALFRED L. CARY, 
Attorney for Defendant, Anson Eldred. 


Endorsed on cover: E. Wisconsin C. C. U. S. No. 239. The 
Michigan Insurance Bank, plaintiff in error, vs. Anson Eldred 
Filed March 26, 1886. 


Iw TaD 


Supreme Court of the Ruited States. 


Li. 
— 


Tne Micnidax IxsURANcR Bank, 
Plaintiff in Error, 


Anson ELDRED, 


Defendant in Error. 


ee — — — 


a — — — — 


STATEMENT OF THE FACTS AND OF THE 
RECORD. 


This is an action brought in the United States Circuit 
Court for the Eastern District of Wisconsin by the plaint- 
iff in error (Transcript of Record, pages 2 and 3) upon a 
judgment recovered on May 13, 1862, against Anson 
Eldred, defendant in error, in the Circuit Court for the 
County of Wayne, in the State of Michigan. 

The answer of defendant (Record, pages 3 and 4) was 
a general denial and the defense of the ten years’ statute 
of limitations. 

Upon the trial the plaintiff, to maintain the issue on 
its part, offered in evidence (Record, pages 7 to 19) a certi- 
fied copy of the judgment which (page 19 of Record) was 
duly recovered and entered on May 13, 1862. The judg- 
ment and proceedings were received in evidence without 
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objection. The plaintiff then offered in evidence the 
præcipe in the action at bar as follows: 


Unirep Srates Circuit Cour — Eastern District of 
Wisconsin. 
The Michigan Insurance Bank 
against 
Anson Eldred, Elisha Eldred and Uri Balcom. 
The clerk will issue summons in above cause, return- 
able according to law. 
Debt; damages $10,000. 
May 11, 1872. 
Yours, etc., 
FiIncHEs, LINDE & MILLER, 


Plaintiff's Attorneys. 


Endorsed: “249 Law docket C., U. S. Circuit Court, 
Eastern District of Wisconsin. The Michigan Insur- 
“ance Bank vs. Anson Eldred. Præcipe. Filed, May 
“11th, 1872. 


The plaintiff then offered in evidence the summons in 
the action with the endorsement thereon, which was as 
follows: 


_ Tae Unirep States or AMERICA, ss: 


The President of the United States of America to the 
Marshal of the Eastern District of Wisconsin, Greeting: 


You are hereby commanded tosummon Anson Eldred, 
Elisha Eldred and Uri Balcom to appear before the Circuit 
Court of the United States of America for the Eastern Dis- 
trict of Wisconsin, in the Seventh Circuit, at the United 
States Court Room, in the City of Milwaukee, on the first 
Monday of June ensuing, then and there to answer unto 
the Michigan Insurance Bank in a plea of debt, to its dam- 
age, ten thousand dollars, which shall there and here be 
made to appear ; and of this writ make due return. 

Wirness, the Hon. Salmon P. Chase, Chief Justice of 
the Supreme Court of the United States, at the City of Mil- 
waukee, in said district, this eleventh day of May, in the 
year of our Lord One Thousand Eight Hundred and 
Seventy-T wo, and of the Independence of the United States 
the ninety-sixth. 
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Seal of the United States Circuit Court, 
Eastern District of Wisconsin. 


Epwarp Kurtz, Clerk. 
Fincues, LynpE & MILuer, Atlorneys. 
‘ — 5 — — the — — —— 
eaving a copy of this summons at his o 
abode, te — of a member of his family of suitable 
age and discretion, whom I informed of the contents 
thereof, he not being found, this third day of June, A. D. 


1872; the within-named Elisha Eldred and Uri Balcom, 
not found. C. S. Hamitton, Marshal. 


It accordingly appeared that the summons was issued 
May 11th, 1872, and was actually served in season before it 
was returnable. 

Thereupon the plaintiff rested its case. 


The defendant Anson Eldred (record page 21) moved 
the Court upon this evidence to direct a verdict for the de- 
fendant because it appeared by the evidence adduced that 
the suit at bar was not commenced within ten years after 
the recovery of the judgment. 

The Court declared its opinion that it was necessary, 
under the Statutes of Wisconsin, in order to stop the run- 
ning of the ten years’ statute of limitations to commence 
this suit, which could only be done by the actual service of 
the summons on the defendant or by placing the process 
in the hands of the officer within the ten years for service. 

Thereupon the plaintiff, by permission of the Court, 
offered in evidence the following testimony : 


Testimony of Benjamin K. Miller : 


He testified : (pages 22 and 23 of Record) that he was 
one of the attorneys for the plaintiff and a member of the 
firm of Finches, Lynde & Miller, and had been a practic- 
ing attorney about twenty-nine years. The pracipe for 
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summons heretofore received in evidence was shown to wit- 
ness and he testified : 


It was prepared by me on the day it bears date, the 
“11th day of May, 1872. When the pracipe for a sum- 
“mons was filled up I gave it to the clerk of the court. 
“The summons accompanied the bond for costs. After 
“filing the precipe with the clerk, I went immediately to 
“the marshal’s office, which was one story above the 
“clerk’s office, and stated to the marshal that there was a 
“summons in this case in the clerk’s office against Anson 
“ Eldred for service. I stated this to the marshal on the 
“same day the pracipe was made out, and I entered it 
“on our docket kept in our office. We were in the habit 
“when we filed a præcipe to go to the marshal’s office and 
“tell him. My opinion was then, as it is now, that the fil- 
“ing of a præcipe was the commencement of the suit. I did 
“not deem it essential that the summons should be put 
“into the hands of the marshal in order to save the statute 
“ of limitations.” 


Testimony of Edward Kurtz. 


Plaintiff then called Edward Kurtz, who testified that 
he had been the clerk of the United States Circuit and 
District Courts for the Eastern District of Wisconsin since 
1867. On May 11th, 1872, the clerk’s office was on the 
second floor of the building, and the marshal’s office noe 
story higher. 

Q. State to the jury what was the custom or habit of 
the United States marshal in reference to calling at the 
clerk’s office for process. 

A. The marshal usually stopped at our office on his 
way up and down stairs, and got such writs as were wait- 
ing for him. We had a box in which we usually placed 
them, so he could stop in, open the door, and get 
them and take them up. 

. Do I understand you had a box where you placed 
process for the United States marshal? 

A. Yes, sir; there was a box which stood on a book- 
case near the door. 

Q. Do you know how long that had been the practice 
and custom in the clerk’s office ? 


— 
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A. That had been the custom ſor years; ever since 1 
had been in the office. 

Q. What was the custom and practice in your office 
in 1872 as to what was done with process after it was 
issued by you, whether or not it was delivered by you to 
the attorneys or was delivered by you to the marshal? 

A. Sometimes attorneys would wait until the process 
was issued and take it and deliver it to the marshal; 
sometimes we would put it in his box and the marshal 
would get it there. 


Witness examines the summons in the case at bar, and 
states that it is in his handwriting. 


. Can you state when that summons was filled out 
by you? 

A. I presume it must have been made out on the 
lith of May, 1872; I know of nothing to the contrary. 
The mark of filing on the precipe for a summons is in 
my handwriting; it was filed May 11th, 1872. 

Q. Do 0 remember what you did or what was 
done with this summons after it was issued by you? 

A. I have no special recollection about that particu- 


lar summons. 


Q. What, under your usual practice and your usual 
course of business, would you have, done with this sum- 
mons after it was issued ? 


Which question was objected to as incompetent by 
the defendant. . Objection sustained. Exception by 
plaintiff. 


By Plaintiff's Counsel: I desire to show by the wit- 
ness what his usual course and practice was as to the wa 
he delivered process to the marshal. I wish to show it 
was his custom to place it in the box for the marshal. 

By the Court: He can show what his practice was in 
respect to depositing process in that box. 


Q. What was your practice in reference to depositing 
process in that box? 

A. Our practice was to put writs in that box for the 
marshal. It was our practice to put them there the day 
when the writ was issued. 

Q. Will you state whether there was any rule or prac- 
tice of the District or Circuit Courts, or either of them, on 
the 11th day of May, 1872, as to the commencing of suits 


| 
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to save the statute of limitations? If yea, state what the 
rule was. | 

Which question was objected to by the defendant as in- 
competent, irrelevant and immaterial ; which objection was 
sustained and plaintiff excepted. 


Re-examined : 


Q. What was your custom as to issuing summons 
when precipe were filed, whether or not you issued them on 
the same day, or waited several days before issuing them? 

A. We would issue them on the same day. 

Q. Do you remember of any case when you antedated 
your summons when they were issued—days after the pre- 
cipe were filed? 

A. I have no recollection of any. 

Q. Have you any recollection of ever having neg- 
lected to issue the summons on the day when the precipe 
was filed? 

A. No, sir. 


Thereupon both parties rested and the plaintiff by its 
counsel requested the Court to instruct the jury as follows: 


Instructions requested by Plaintiff. 


First. If the jury find from the evidence that it was 
the practice of the marshal to call at the office of the clerk 
and obtain summons or other process, for the clerk on 
issuing process to deliver the same to marshal, and that 
the writ was issued in this cause and in accordance with said 
practice, that then and under such circumstances this was 
a good delivery of the writ to the marshal to save the 
statute of limitations. 


Refused by the Court and exception by plaintiff. 


Second. If the jury find from the evidence that the 
summons in this cause was issued prior to the expiration 
of the statute of limitation, to-wit, on the 11th day of 
May, 1872, and left with the clerk to deliver the same to 
the marshal, and further find from the evidence that it 
was the practice of the clerk to deliver the summons to 
the marshal or for the marshal to call at the clerk’s office 
and get summons or other process, and further find from 
the evidence that the summons was left with the clerk to 
be delivered to the marshal, that this was in law such a 


* — — — 
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delivery of the summons to the marshal as will take this 
cause out of the statute of limitations. 


Refused by the Court and exception by plaintiff. 


Third. That to constitute a delivery of the summons 
to the marshal, in order to save the statute of limitations, 
it is not necessary to show that there was a manual deliv- 
ery of the summons to the marshal. It is a sufficient 
delivery within the statute of limitations if the jury find 
from the evidence that it was the practice of the to 
deliver process to the marshal or of the marshal to call at 
the office of the clerk to obtain the process, and further 
find from the evidence that the writ was issued on the 
11th day of May, 1872, and left with the clerk, in accord- 
ance with such practice, either to be delivered to the 
marshal by the clerk or for the marshal to call and get it. 

Refused by the Court and exception by plaintiff. 

Fourth. The plaintiff asks to go to the jury on the 
evidence as to whether the writ was not delivered to the 
clerk for the purpose of delivering the same to the 
marshal for service. 

Refused by the Court and exception by plaintiff. 


Fifth. The plaintiff asks the Court to instruct the 
jury that the delivery of process to marshal for serving 
may be inferred from the course of practice and business 
as to delivery of the summons by the clerk or the practice 
4 * marshal to receive the same in the office of the 
clerk. 


Refused by the Court and exception by the plaintiff. 

Thereupon the jury, by direction of the Court, 
returned a verdict in favor of the defendant and against 
the plaintiff, to which ruling plaintiff excepted. To 
reverse this judgment the plaintiff has brought the case 
to this Court by writ of error. 


ASSIGNMENT OF ERROR. 


The Court erred when it directed a verdict in favor of 
the defendant, because by the uncontradicted evidence in 
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the case the suit was commenced by the issuance of the 
summons on May 11, 1872. 

The Court instead of directing a verdict in favor of the 
defendant should have directed one in favor of the 
plaintiff. If, however, there was a question of fact in the 
case, the Court erred when it refused to give the instruc- 
tions requested by the plaintiff. 


ARCUMENT. 


|. The modes and proceedings in suits at common 
law on May II, 1872, in the Federal courts of Wisconsin, 
were the sama as were used in the highest State courts 
of Wisconsin of original and general jurisdiction at the 
time, May 27, 1848, the Federal courts were established 
in Wisconsin. 


The case at bar was commenced previous to the act of 
Congress, approved June 1, 1872, which provided that the 
practice, pleadings and modes of proceeding in civil cases 
should conform, as near as may be, to the practice, plead- 
ings, forms and modes of proceeding existing at the time 
in like causes in courts of record of the State within which 
such Circuit Courts are held. The acts of Congress 
enacted previously will enlighten us as to the practice and 
proceedings in actions at law brought in the United States 
Courts. | 

The Act of September 29, 1789, par. 2, 1 Statutes at 
Large, pp. 93 and 94, provides: 

“Until further provision shall be made, and except 
“where by this Act, or other statutes of the United States, . 
“is otherwise provided, the forms of writs * and 
“modes of process * in the Circuit and District 
“Courts in suits at common law, shall be the same in 


“each State respectively as are now used or allowed in the 
“supreme courts of the same.” 
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The Process Act, Act of May 8th, 1792 (1st Statutes at 
Large, 275), provides : 


“Forms of Proceedings. 2. The forms of writs, execu- 

“tions and other process, and the forms and modes of 
“ proceeding in suits in those of common law, shall be the 
“game as are now used in the said courts respectively, in 
“ pursuance of the Act entitled ‘An Act to Pro- 
“cess, etc.’ (Act of September 29th, 1789.) * * 
“ subject, however, to such alterations and additions as the 
“said courts respectively shall, in their discretion, deem 
“expedient, or to such regulations as the supreme court of 
“the United States shall think proper from time to time, 
“by rule, to prescribe to any circuit or district court con- 
“cerning the same.” 

The Act of March 2d, 1793 (First Statutes at Large, 
333), provides : 


“Rules of Court. 7. It shall be lawful for the several 7 
“courts of the United States, from time to time, as occa- 
“sion may require, to make rules and orders for their 
“respective courts, directing the returning of writs and 
processes, the filing of declarations and other pleadin 
“the taking of rules, the entering and making up — 
ments by default and other matters in the vacation, and 
“otherwise, in a manner not repugnant to the laws of the 
“ Uniled States, to regulate the practice of the said courts re- 
“ snectively, as shall be fit and necessary for the advancement of 
% justice. 

These acts of Congress, by their very terms, applied 
only to the then existing States, so that the practice in suits 
at common law in the United States courts were the same 
as were at the time of the approval of these Acts of Con- 
gress in use in the supreme courts of the respective States. 


By the Act of May 19th, 1828 (Fourth Statutes at 
Large, page 278), it is provided : 

“ Forms of Proceedings. I. The forms of mesne pro- 
“cess, and the forms and modes of proceeding in suits in 
“the courts of the United States, held in those States ad- 


“ mitted into the Union since Sept. 29th, 1789, in those of 
“ common law, shall be the same in each of the said States 
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“respectively as are now used in the highest court of 
„original and general jurisdiction of the same, * * * 
“subject, however, to such alterations and additions as the 
“said courts of the United States respectively shall in 
“their discretion deem expedient, or to such regulations 
“as the Supreme Court of the United States shall think 
“ proper, from time to time, by rules, to prescribe to any 
“circuit or district court concerning the same.” 

By an Act of Congress, approved August 6th, 1846, en- 
titled, “ An Act to enable the people of Wisconsin Terri- 
tory to form a constitution and State Government and for 
the admission of such State into the Union,” 9 U.S. 
Statutes at Large, 57, it was provided: 

“Section 4. From and after the admission of Wiscon- 
“sin into the Union * * * the laws of the United 
“States which are not locally inapplicable, shall have the 
game force and effect within the State of Wisconsin as 
elsewhere.“ 

A similar Act of Congress admitting Iowa“ into the 
Union has been construed in this Court, and it was there 
held that the modes of process and forms of process and 
proceeding in suits at common law in the United States 
Courts in lowa must be the same as were used in the 
highest courts of the State of original and general juris- 
diction (not at the time of their enactment, 1789), but 
when the Federal courts were established in Iowa. 

Wisconsin was admitted into the Union by an Act, ap- 
proved May 29th, 1848, 9 U. S. Statutes at Large, p. 233, 
entitled, An act for the admission of the State of Wiscon- 
sin into the Union,” and by Sections 4 to 6 of this Act, 
United States Courts were established in the State of 
Wisconsin. 

The modes and proceedings in suits at common law in 
the United States Courts in Wisconsin must, therefore, be 


— eee eee 


* Riggs vs. Johnson County, 6 Wall., 166, 192. 
United States vs. Keokuk, 6 Wall., 514. 
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the same as were used in the highest courts of original 
and general jurisdiction on May 29th, 1848, when the 
Federal courts were established in Wisconsin, subject, how- 
ever, to alterations by Act of Congress, rules of the Supreme 
Court of the United States or of the United States Circuit 
Court. There are no Acts of Congress which lave 
changed this law until after this suit was commenced, and 
neither the Supreme Court of the United States nor the 
Circuit Court for the District of Wisconsin made any 
rules to alter this general provision of law. 

To discover, then, whether the suit at bar, being an 
action ut common law, was properly commenced on May 
llth, 1872, in the U. S. Circuit Court for the Eastern Dis- 
trict of Wisconsin we must investigate whether the suit 
was properly commenced under the law in force in the 
State of Wisconsin on May 29th, 1848. 


ll. The common law was the law which governed the 
practice and procedure in the highest State courts of 
Wisconsin of original and general jurisdiction on May 
29th, 1848. 

Pursuant to the Enabling Act,* approved August 6th, 
1846, the people of Wisconsin adopted a constitution, 
which was ratified by an act of Congress t approved May 
29th, 1848, which also admitted Wisconsin into the Union. 

The constitution t of the State of Wisconsin makes 
circuit courts the highest courts of original and general 
jurisdiction within the State. The constitution of Wis- 
consin, Article 7, paragraph 8, provides : 


“The circuit courts shall have original jurisdiction in 
“all matters, civil and crimjnal, within this State. * 


“9 U. . Statutes at Large, page 57. 
9 U. 8. Statutes at Large, page 234. 
The constitution of the State ioe Wisconsin is printed with the 
Revised Statutes of Wisconsin for 1878, as well as in previous com- 


pilations. 
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“They shall also have the power to issue writs of habeas 
“corpus, mandamus, injunction, quo warranto, certiorari 
“and all other writs necessary to carry into effect their 
“orders, judgments and decres * * * *.” 


The constitution also contains the following provision : 


Article 14, Sec. 2. All laws now in force in the Ter- 
“ritory of Wisconsin which are not repugnant to this con- 
“ stitution shall remain in force until they expire by their 
“own limitation, or be altered or repealed by the Legisla- 


“ture. 4 
“Sec. 13. Such parts of the common law as are now 


“in force in the Territory of Wisconsin not inconsistent 
“with this constitution, shall be and continue part of the 
“law of this State until altered or suspended by the 
“ Legislature.” 

The laws of the Territory of Wisconsin are compiled 
in the Revised Statutes of 1839, which show that the com- 
mon law practice and procedure were in force at the time 
of the adoption of the constitution and continued to be in 


force by the terms of the constitution itself. 
In re Kindling, 39 Wis., 58, Ryan, C. J., says: 
“The constitution vests the judicial power of the State 
“in courts which it establishes or authorizes to be estab- 
“lished, to be held by judges whose offices it creates or 
“authorizes to be created. This exhausts the judicial 
“power. Att’y Gen. vs. McDonald, 3 Wis., 805; Gough vs. 
“Dorsey, 27 id., 119. But the courts of record so estab- 
: “lished are courts proceeding according to the course of 
| “the common law. Putnam vs. Sweet, 2 Pinney, 302; 
“Callanan rs. Judd, 23 Wis., 343.” 


4 The common law practice and procedure was in force 
in Wisconsin up to the adoption of the code* in 1856. 
| Blair vs. Cary, 9 Wis., 543, 
and also many English statutes. _ 


See Coburn vs. Harvey, 18 Wis., 147. 


g — code was adopted by Chapter 120 of the Laws ot Wisconsin 
or „ 
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Connecticut Mutual Life Ins. Co. vs. Cross, 18 
Wis., 109. 

Kellogg vs. C. & N. W. R. R. Co., 26 Wis., 272. 

Brown vs. Kayser, 60 Wis., 7. 

Spaulding vs. C. & N. W. R. R. Co., 30 Wis., 116 
to 119. 


ili. At common law a suit is commenced by the issu- 
ance of the writ. When is a writ deemed to be issued ? 


There is no question that a suit at common law is com- 
menced by the issuance of the writ. 


Lowry vs. Lawrence, 1 Caines, 69. 
Cheetham vs. Lewis, 3 Johnson, 43. 
Fowler vs. Sharp, 15 Johnson, 323. 
Burdick vs. Green, 18 Johnson, 14. 
Jackson vs. Brooks, 14 Wendell, 649, 654. 
Ford vs. Phillips, 1 Pick., 202. 

Gardner vs. Webber, 17 Pickering, 407, 412. 
Bunker vs. Shed, 8 Metcalf, 150, 153. 

Day rs. Lamb, 7 Vermont, 426. 

Mason vs. Chenly, 47 New Hampshire, 24. 
Hail vs. Spencer, 1 Rhode Island, 17. 
Johnson vs. Farwell, 7 Greenleaf, 370. 

Ross vs. Luther, 4 Cow., 158. 

Parker vs. Colcord, 2 N. H., 36. 

Society vs. Whitcomb, Id., 227. 

Seaver vs. Lincoln, 21 Pick., 267. 
Whitaker vs. Turnbull, 18 N. J. Law., 172. 
Feazle vs. 2 1 Scam., 30 (III.). 
Schroeder vs. Wis. & Mich. Ins. Co., 104 III., 71. 
Cox vs. Cooper, 3 Ala., 256. 

Int. Bank vs. Jenkins, 107 III., 291. 


The date of the writ is prima facie evidence of when the 
writ was issued, but the defendant may show by proof the 
real date. 

Lora Mansfield in Henderson vs. Baker, 2 Burr., 


Par. 315 of Angell & Ames, pages 333 and 384. 
Lowry vs. Lawrence, 1 Caines, 69. 
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Gardner vs. Webber, 17 Pickering, 407, 412. 
Bunker vs. Shed, 8 Metcalf, 150, 153. 
Johnson vs. Farwell, 7 Greenleaf, 370. 


A writ is sued out, issued when it is filled up, completed, with 
intention to have it served. 
The rule in Vermont is thus stated: 


“The taking out of a writ is the commencement of 
“an action to avoid the statute of limitations. If it be 
“actually taken out, it is sufficient if it was served in time 
“ for the next Court, to which it must be made returnable.” 


Allen vs. Mann, 1 D. Chipman’s Rept., 94. 


“With respect to delivering the writ to an officer for 
“service, all that is necessary is, that it should be deliv- 
“ered in season to be served and returned to the Court 
“to which it is made returnable. If the writ is abandoned, 
“or if the writ is not made with an intention to have the 
“the same served or be pursued, it is no commencement 
“of a suit. ° ° 1 1 1 
„The issuing of the writ when the same is pursued is the 
“commencement of a suit, and is the time to which the 
“computation is to be made to ascertain whether the 
“ statute of limitation has run on any demand.” 


Day vs. Lamb, 7 Vermont, 426. 


This was announced to be the rule in a case where the 
writ was not delivered to sheriff, but had been retained by 
plaintiff's attorney or been left in the clerk’s office until 
two months after the statute would have been a bar. 

In Rhode Island the subject is thus discussed : 


“Now, it is admitted that the writ in this case was 
“ issued prior to the expiration of the six years, and, unless 
“the actual receipt or the service of it, by the officer, be necessary 
“to constitute the commencement of the action, it was com- 
“menced within the six years. In the ordinary acceptation 
“of terms, the action is certainly commenced when the 
“writ is issued, but to answer the intent of the statute, is 
“something more than this required? If more, what is 
“it? Is it the service of the writ? If so, it is the sheriff 
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“who commences the suit, and not the plaintiff. And the 
“ability of the sheriff to make the service may depend on 
“a thousand circumstances, over which neither he nor the 
“ plaintiff may have any control; nay, even on the will of 
“the debtor himself, as his absence from the country. We 
“ cannot suppose that the Legislature in any event intended 
“to make a man’s rights dependent on such contingencies. 
Is it the receipt of the writ by the sheriff that is required in 
“order to constitute the commencement of an action? If 
“so, its commencement may still depend on contingencies 
“wholly independent of the plaintiff, as the sheriff 's occa- 
“sional absence, his sickness, or his want of official quali- 
“fications. But, at any rate, why should the receipt of it by the 
“ sheriff be required? As long as the defendant is untouched by 
“the precept, of what consequence is it to him whether it be in 
“ the hand of the plaintiff or the sheriff? How can his liabil- 
“ity be affected by this or that event? The truth is, that 
“in contemplation of law, the writ is issued on the appli- 
“cation of the creditor, by the sovereign power of the 
“State, through the instrumentality of its officers. 

“ It is the State’s precept or command, and is issued and the 
“action commenced whenever it is in the hands of the plaintiff, 
“or his attorney, ready to fulfill its purpose. In this view t 
“commencement of the action depends wholly onthe will, or the 
“ diligence of the plaintiff. I he loses his right, it is wholly 
“ the result of his neglect. It should, however, be followed up 
“ by such acts as show that it is a real and not a pretended 
“commencement of a suit.” 

Hail vs. Spencer, 1 Rhode Island, 17. 


In July, 1888, the Supreme Court of Rhode Island re- 
views the authorities on this question in New York and 
in the New England States, and then announces the rule 


to be as follows: 

22 2 %» „ % W W 
“in this country generally, it has been held that the 
“issuing of the writ is the commencement of the suit. 
« * * * But when it is said that the issuing of the 
“writ is the commencement of the suit, it is not intended 
“that the mere filing up of the process, or the mere send- 
“ing of it to an officer, or placing of it in his hands, is 
“such commencement. These acts, to constitute them 
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“the commencement of the suit, must be accompanied 
“with a bona fide, absolute and unequivocal intention to have 
“the writ served. TF * ‘It is the intention and act com- 
“bined which, in fact, constitutes the institution of the 
6 ‘suit.’ EL 8 


Cross vs. Barber, 21 Chicago Legal News, 77. 
Also in 38 Albany Law Journal, 271. 


The rule in Massachusetts is thus declared: 


“The making of the writ was prima facie the com- 
‘“mencement of the action. Gardner vs. Webber, 17 
„ Pick., 407. The date of the writ was, therefore, in the 
“first instance to be taken as the period from which the 
“computation of the six years was to be made. Such writ 
“must have been made with the intention to have the same 
“ seasonably served.” 


Bunker vs. Shed, 8 Metcalf, 150, 153. 


This was the rule in cases where the writs were made 
and dated shortly before the expiration of the time when 
the claims would have been barred by the statute of limit- 
ations, but were served several days after. 

Gardner vs. Webber, 17 Pick., 407. 
Bunker vs. Shed, 8 Metcalf, 150. 


“When a writ is made provisionally and delivered to 
“an officer with instructions that it is not to be served until 
“after a certain time or the happening of a certain event, 
“the action cannot be considered as commenced until the 
“arrival of the time, or the happening of the event.” 


Chief Justice Shaw in Seaver vs. Lincoln, 21 
Pick., 267, 269. 
Badger vs. Phinney, 15 Mass., 359. 


The rule seems to be, in New Hampshire, that a suit 
is commenced when the writ is filled out and completed 


1 Burdick vs. Green, 18 Johns, 14; Vischer rs. Gansevoort, Id., 
496; Ross ve. Luther, 4 Cow., 158; Society ra. Whitcomb, 2 N. H., 
= — * ve. Farwell, 7 Me., 370; Whitaker vs. Turnbull, 18 N. J. 

, ; 
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with intent to have it seasonably served, even though 
retained in the possession of the plaintiff’s attorney until 
after the statute would have run. 

Mason vs Cheney, 47 N. H., 24. 

a Propogation, etc., vz. Whitcomb, 2 N. 


Hardy vs. Corlis, 21 N. H. (1 Foster), 356. 


In Mason vs. Cheney, supra, the writ was dated Sep- 
tember 6th, and was served September 19th, and the suit 
would have outlawed on September 7th, and it appeared 
that the plaintiff’s attorney made out the writ the day 
it was dated, but retained it in his office for two days so as 
to stamp it, but did not stamp it in fact until after the 
statute of limitation had run. The question was when 
the writ was issued. The lower Court asked theSupreme 
Court for an advisory decision. 

Bellows, J., in delivering the opinion. of the Court, 
says, page 25: 5 J 

“ Tt would seem to follow, then, that if the writ was made 

* before the expiration of the six years with the intent to have ii 

“ served seasonably as it then was, although wantiug a stamp, it 
“ would prevent the operation of the statute. 

“ Tf, on the other hand, it was understood not to be completed 


“and there was no intention to have it served until the aye 
“ was affixed, the suit must be regarded as commenced when 


“ stamp was affixed and not before.” 

In New Jersey the writ is sued out, that is, issued, when 
it is prepared and sealed with the intention of having it 
served. 


Updyke rs. Ten Broeck, 32 N. J. Law, 105. 
Whitaker vs. Turnbull, 3 Harrison (N. J.), 174. 


In Updyke vs. Ten Broeck, supra, the plaintiffs attor- 
ney filled out and sealed the writ and allowed it to remain 


nn 
. . . —— 


18 


on his table for two months and caused it to be actually 
served a month and a half after the statute would have 
run. 

Held, that the writ issued when it was made out by 
the attorney if he intended to have it served. 

In Illinois, the suit is commenced when a pracipe is 
filed and the clerk issues the summons. 


Schroeder vs. M. & M. Ins. Co., 104, III., 71. 
Feazle against Simpson, 1 Scam., 30. 


In Schroeder vs. M. & M. Ins. Co., supra, the summons 
was issued by the clerk and given to plaintiffs attorney 
who kept it a long time before it was served. 

Held, the suit was commenced when the clerk issued 
the summons because plaintiffs attorney intended to com- 
mence suit. 

When a writ is to to considered as sued out, that is, is- 
sued, in New York, is well stated by Chancellor Walworth 
in Johnson vs. Brooks, 14 Wendell, 649, where he reviews 
all the New York authorities and then states the rule to 
be (page 654): 

“The suing out of the writ ia undoubtedly the commence- 
“ment of the suit ; but the writ is not considered as legally sued 
“out until it ia delivered to the sheriff, with authority to him to 
serve it on — if he cun be found within his baili- 
“ wick, or is placed in his — or transmitted to him for the pur- 
“‘ nose of being served; although it is not absolutely necessary 
“ that i should have actually reached the hands of the sheriff, 
4% that the defendant could have been arrested thereon before 
“the exptration of the time limited by the statute for the com- 
“* mencement of the action. Such was the decision of the 
“Supreme Court in Naas vs. Luther, 4 Cowen’s R., 158, and 
“in Burdick vs. Green, 18 Johnaon’s R., 14. In the last case, 
“Mr. Justice Platt, who delivered the opinion of the Court, 
“says: ‘We do not think that it is indispensably neces- 
N — — such enses to prove an actual delivery of the writ 
to the sheriff, provided it be shown that it was actually 


* 
a con — 
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made out and sent to the sheriff or his deputy, by mail 
4 or otherwise, with a bona fide and absolute intention of 
“* having it served.’ ” | 

And that is the rule if the writ be delivered to the 
sheriff of a county where the defendant is known not to 


reside. 


Johnson vs. Brooks, 14 Wendell, 649, 


So the delivery of a writ to the coroner’s wife at the 
coroner’s office in the absence of the coroner is deemed 
the commencement of the suit. 


Bronson vs. Earl, 17 Johnson Rept., 53. 


So a writ filled out and delivered to a messenger, with 
instructions to deliver same to officer upon the happening 
of some future event, is deemed issued when actually 
delivered to officer and not when messenger decides to 
deliver writ. : 


Vischer vs. Gansevoort, 18 Johnson Repta, 496. 
Ross vs. Luther, 4 Cowen, 158. 


The reason for this apparent exception is thus stated 
in Vischer vs. Gansevoort: 


“When, therefore, the attorney issued the writ, the 
“intention to commence the suit was not 
“and wnequivocal ; and we cannot admit, that the mes- 
“senger or bearer of the writ shall have it in his power to 
“decide whether the suit shall be commenced by any 
“event subsequent to the delivery of the writ to him, short 
“of its being actually put into the hands or left at the 
“ office of the coroner.’ 


In Maine the rule is the same. 

In Johnson vs. Farwell, 7 Greenleaf, 370, the summons 
was dated August 9th, on which day defendant's 
property was attached. August 20th the suit would have 


— * * 
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outlawed, and the summons was not served until Sep- 
tember 21st. Held, that the writ ixsved on August 9th. 


Parris, J.,-in delivering the opinion of the Court, says: 


cx Xx * R * * x X * In Bronson vx. 
“ Karl, 17 Johns., 65, it is said that it is the intention and 
“act combined which in fact constitutes the commence- 
“ment of the suit. Because a writ filled up with no 
“intention of service is altogether inoperative, as it may 
“be tilled up before the cause of action commences, or be 
“antedated. The presumption is that the date of the writ 
“is the true time when the action is brought; but this pre- 
“sumption may always be rebutted and the true time settled 
“by actual proof of the fact. The date is not conclusive, 
“and if the writ is antedated, the defendant will be al- 
“lowed to show the time when it was actually issued. 6 
“Com. Dig. Temps, G., 6; Ballantine on Limitations, 119, 
“120, 122. * * * * * * * * 
* 1 1 * Soin Massachusetts the action is 
considered as commenced at suing out of the writ. Ford 
“us, Phillips, 1 Pick., 202. So in New York it is not neces- 
gary to show that the writ has been returned, nor even 
“that it was actually delivered to the sheriff, but it is suf- 
“ficient if it appear that the writ was made out and sent 
“to the sheriff or his deputy by mail or otherwise, with 
“an absolute and bona fide intention of having it served. 
“ Burdick vs Green, 18 Johns., 14. Suing out the writ with 
“a view to service is an act of legal diligence within the 
“the time of limitation. It shows that the party has not 
“ slumbered the period prescribed to bar his rights. Ba- 
“lant.,121. * * * Chief Justice Kent held that the 
“action is commenced at the time of suing out of the 
“writ, and that the good sense as well as truth on the sub- 
“ject concurred that the writ issues when it is delivered to 
“the sheriff or his deputy, or sent to either of them with 
“a bona fide intention to be served upon the defendant.” 


We do not think these decisions in New York and 
Maine differ as to the general rule from the other States: 
These decisions simply show what would be the evidence 
of such intention to commence a suit, and not that such 
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intention cannot be shown in other ways than by deliver- 
ing or attempting to deliver the writ to the officer. 
Schroeder vs. M. & M. Ins. Co., 104 III., 71. 


IV. The case at bar was commenced on May Ii, 1872, 
because on that day a summons was issued, sued out, 
with the bona fide, absolute and unequivocal intention 
of having the same served, and the same was in fact 
seasonably served, and therefore the statute of limita- 
tions has not run. 


The statute of limitations in this case would have run 
on May 13th, 1872, but on May 11th, 1872, the summons 
was actually issued, with the bona fide, absolute and un- 
equivocal intention of having the same served. This is a 
commencement of the suit under all the authorities. That 
the summons was issued on May 11th, 1872, was shown 
not only by the date of the writ itself, which would be 
prima facie evidence ol that fact, but also by the uncontra- 
dicted evidence which showed that on May 11th, 1872, 
the plaintiff's attorney filed, with the clerk of the court, a 
precipe for a summons, and that thereupon, on May 11th, 
1872, the clerk filled out the summons, sealed and dated 
it, and placed it in a box in his office, where it had been 
the custom and practice for years to put process intended 
for the marshal. “The marshal usually stopped at our 
office on his way up and down stairs to get such writs as 
were waiting for him. We had the box in which we 
usually placed them so he could stop in, get them and 
take them up. Q. Do I understand that you had a box 
in which you placed process for the U. S. marshal? 
A. Yes, sir; there was a box ‘which stood on the book-case 
near the door.” The plaintiffs attorney not only caused 
the writ thus to be actually issued, but he went to the 
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marshal’s office, which was one story higher in the same 
building as the clerk’s office, and stated to the marshal 
that there was a summons in this case in the clerk’s office 
for service. This was not only so, but the summons was 
in fact seasonably served. It was made returnable on the 
first Monday of June, and was actually served before the 
return day. 

By the many authorities which we have cited above 
this uncontradicted evidence showed absolutely that the 
summons was issued on May 11th, 1872, so that this suit 
was commenced on that day, which was two days before 
the statute of limitations would have barred the plaintiff's 
claim. 


V. A criticism of the rulings of the Court below 


shows the error relied on. 

In the court below it was held (Record, pages 21 and 
22) that the following portion of the Wisconsin statute of 
limitations must be recognized in the Federal courts : 


“Section 27:* An action shall be deemed commenced 
“as to each defendant when the summons is served on 
66 him. * * * * * * 
“An attempt to commence an action shall be deemed 
“equivalent to the commencement thereof within the 
“ meaning of this chapter, where the summons is delivered 
“with the intent that it shall be actually served to the 
10 sheriff. * * * * * * 
“But such an attempt must be followed by the first 
“publication of the summons, or the service thereof, 
“within sixty days.” 

And that by this statute as the summons in the case at 
bar was actually served on June 3, 1872, that date must be 


considered as the date of the commencement of this action, 


* Section 27 of Chapter 138 of the Revised Statutes of Wis- 
consin for 1858. 
Pe Section 4239 of the Revised Statutes of Wisconsin for 1878 is 
e same. 
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unless the plaintiff could show that he delivered the sum- 
mons to the marshal before May 13, 1872, when the 
statute would have become a bar: 

The lower court erred in this decision in two 
particulars : 


First. Because it held that Section 27 applied to 
process issued by Federal courts. 

Up to October 11th, 1856, when a code was adopted“ 
in Wisconsin, the common law practice and procedure 
was in force in that State, but by the adoption of the code 
the common law practice as well as all the common law 
forms of mesne process were abolished, and the only pro- 
cess by which a suit could be commenced was a summons. 
A suit was no longer commenced as at common law by 
the issuance of process, but by its servicet alone. The adop- 
tion of the code caused many changes in other branches 
of the law, including the statutes of-limitations, and as it 
would not be just to require in all instances the actual sery- 
ice of the summons to prevent the statute of limitations 
becoming a bar, because the defendant could prevent in 
many ways the actual service of the writ, Section 27, 
above set out, was enacted, being copied with the code, 
from the statutes of New York. By this section the actual 
service was not exacted if, after an attempt was made to 
serve the summons, the plaintiff delivered the summons 
to the sheriff before the statute had become a bar, with 
intent to have it served. 

These are statutory provisions which govern the method 
of commencing suits under the code, and Section 27 is 


vase tt Wm sdopted by Chapter 120 of the Laws of Wisconsin for 

1 So provided in Title 5, Section 38 of Code. It still continues 
to be the law in Wisconsin. Section 1, of Chapter 124 of R. 8. of 
1868, and Section 2689 of R. S. of 1078. 
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only an amelioration of the strict provisions of the code 
requiring actual service of the summons for the commence- 
ment of a suit, because that strict requirement might 
work injustice in connection with the statute of limitations. 

Whilst the code governed in this way the commence- 
ment of suits in the State courts of Wisconsin, the old 
common law writs and practice and procedure were in 
force in the Federal courts as it had been in the State 
courts previous to the adoption of the code. The 
record (pages 1 and 2) shows the form and contents of the 
summons in use in the United States courts on May 11, 
1872. The summons is there an order of the Court on 
the marshal to summon the defendant to appear before 
the Circuit Court of the United States * * * on the 
first Monday of June ensuing, then and there to answer 
unto the plaintiff in a plea of debt to its damage, ten thou- 
sand dollars, which shall then and there be made to 
appear. It is made returnable on the usual return day, 
first Monday of the month, and this difference between 
the two forms of practice is especially noticable in what is 
contained in the summons itself. Chapter 124 of Revised 
Statutes of 1858 shows what a code summons must 
contain. 
. Section 2. The summons shall be subscribed by the 
plaintiff or his attorney, and directed to the defendant, 
and shall require him to answer the complaint, and serve 
a copy of his answer on the person whose name is sub- 
scribed to the summons, at a place within the State to be 
therein specified, in which there is a postoffice, within 
twenty days after the service of the summons, exclusive 
of the day of service. 

Section 3. The plaintiff shall also insert in the sum- 
mons a notice in substance as follows: 

1. In an action arising on contract for the recovery of 
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money only, that he will take judgment for a sum 
specified therein, if the defendant fail to answer the com- 
plaint in twenty days after the service of the summons. 
2. In other actions, that if the defendant shall fail to 
answer the complaint within twenty days after service of 
the summons, the plaintiff will apply to the Court for the 
relief demanded in the complaint. 


We have shown above that in May, 1872, the 
modes and proceedings in suits at common law in the 
Federal courts of Wisconsin were the same as wefe in use 
in the highest State courts of Ofiginal and general 
jurisdiction at the time when the Federal courts were 
established in Wisconsin, which was on May 29th, 1848, 
long before the adoption of the code and when the old 
common law practice and procedure was still in force. 

Thus in May, 1872, the two systems of practice and 
procedure existed in Wisconsin, the one in the Federal and 
the other in the State courts. We have also shown above 
that this practice and procedure in the Federal courts could 
only be changed* by acts of Congress or by rules adopted 
by the Supreme Court of the United States or by the 
Circuit Court itself, and that it was not changed in any of 
these ways. This has been the rule in this country since 
the Process Act of May 8th, 1792 (1 Statutes at Large 
275), which contained similar provisions. Under these 
laws the practice and procedure in actions at common law 
in the Federal courts were made the same as were in use 
in the highest courts of the State of original and general 
jurisdiction when the Federal court was established in that 
State, and could not thereafter be changed except by act 
of Congress or rule of Court and were not affected by a 
subsequent change in practice or procedure by the laws of 


*Section 1, of the Act of May 19th, 1628 (4 Statutes at Large, 978): 
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Process Act of 1792 and the Act of May 19th, 1828, but it 

has been so expressly ruled in this Court. eee 
Wayman vs. Southard, 10 Wheaton 1. 
Bank of U.S. us. Halsted, 10 Wheaton, 51. 


These decisions have never been doubted by any Fed- 
eral court of this country. It was, however, early con- 
tended that the 34th Section of the Judiciary Act of 1789. 
Ch. 20, which adopts the statute of limitations of the 


State, and which provided “that the laws of the several — 


“States, except where the constitution, treaties or statutes of 
“the United States shall otherwise require or provide, 
“shall be, regarded as rules of decision in trials at common law 
“in the Courts of the United States, in cases where they apply,” 
adopted subsequent State laws as to practice and pro- 
cedure. This view, however, is not sustained by the 
decisions of the Supreme Court of the United ‘States. 
| Wayman vs. Southard, supra. 
Bank of U. S. vs. Halsted, supra. 


“State laws furnish rules of decision in trials at com- 
mon law, in cases where they apply, which leaves it 
“ plainly to be understood that those laws do not apply in 
“all cases, and it was early decided that they do not apply to 
“< the process and practice of the Federal courts. Wayman w. 
“Southard, 10 Wheat., 1.” ; 
wT Railroad Co. vs. Nat’] Bank, 104 U. S., 53. 


To the same effect : 
Beers vs. Haughton, 9 Peters, 361. 
Duncan vs. Darst, 1 Howard, 301. 
Homer vs. Brown, 16 Howard, 354. 
Bains vs. Schooner James, 1 Baldwin, Ct. Ct. 
Rept., 564. 7 | 
Goodyear vs. Providence Rubber Co., 2 Clifford, 

369, 
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Lane vs. Townsend, Ware Ct. Ct. Rept., —9 ae 
Picquet vs. Swan, 5 Mason, 38. 
Koning vs. Bayard, 2 Paine Ct. Ct. Rept., 257: 
New England Screw Co. ve, Bliven, 3 Blatchford 
242. are 
Perkins rs. Watertown, | 5 Bissell, 322 


In Homer vs. Brown, supra, it appeared that the remedy 
by a writ of right for the recovery of corporeal heredita- 
ments in fee simple existed in the courts of Massachusetts 


until it was abolished in 1840, “and it became Grex 
“Judiciary Acts of 1789 and 1792 4 remedy in the 
“Court for that district; any subsequent 

„ State ‘abolishing it in its courts, does not — wee — 
rer slated by Acts of — 
“cess which is exclusively cts 
“ Wayman 1s. Southard, 10 ha 


Of course, State limitation 8 in 80 far as they provide 
periods of limitation, are recognized as rules of decisions in 
the Federal courts by virtue of the. 34th Section of the 


Judiciary Act. 
Leffingwell vs. Warren, 2 Black, 603. 


But they cannot in any way interfere or change the 
Federal practice or procedure. 

We have accordingly shown that by the Process Act of 
1792, and by the Act of May 19th, 1828, subsequent legis- 
lation in any State cannot change the practice and pro- 
cedure of the Federal court in that State ; and that this is 
not only the plain meaning of these statutes themselves, 
but is also the construction which the courts have given 
them. We are therefore right in asserting that no change 
can be made in the Federal practice or procedure by the 
subsequent legislative enactment found in Section 27 of 
Chapter 138 of Revised Statutes of 1858, which provides; 
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as in the code, that actions shall be commenced, to stop the 
running of the statute of limitations, by the actual service 
of the summons or, in case this cannot be had, by the de- 
livery of the summons to the sheriff, which must be fol- 
lowed by actual service within sixty days. 

Were this not so, still for another reason this Section 
27 is not applicable to the Federal courts. Section 34 of 
the Judiciary Act of 1789 provides that the State laws 
shall furnish rules of decision in trials at common law 
“in cases where they apply.” When Section 27 was 
enacted in Wisconsin the New York code of civil proced- 
ure had been adopted in that State and by it all common 
law forms of mesne process had been abolished and there 
was thereafter one form of mesne process and that was a 
summons. After the adoption of the code suits were 
not commenced as at common law by the tssuance of 
the writ, but only by the service of a summons, and Section 
27, which is a part of the statute of limitations, provides 
“that an action shall be deemed commenced as to each 
“defendant when the summons is served un him and if a 
“failure is made in the scrvice, then the action shall be 
“commenced if the summons shall be delivered to the 
“sheriff with intent to have it served, which must be 
“ followed by actual service within sixty days.” 

It is evident that this provision of law is applicable 
only to a code summons because it is its actual service which 
is attempted to be limited; it is a provision explanatory 
and in amelioration of the provision of the code that suits 
can only be commenced by the service of a summons. It is 
not applicable to common law forms of mesne process 
because their issuance constitute the commencement of 
suits and not their service. 

By the common law practice and procedure in force in 
the Federal courts of Wisconsin in May, 1872, we find 
many of the old common law forms of mesne process 
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and that suits could be commenced by the writs of 
replevin, attachment, capias ad respondendum, as well as by 
summons or filing a declaration. These suits were 
commenced by the issuance of the writ, and many of 
them could be executed without their service. The 
service in itself of one of these common law writs had 
nothing to do with the commencement of a suit. A suit 
would he commenced against a defendant and his body 
arrested by a capias, or his property attached or replev- 
ined by these other writs, before any service of the writ 
upon him. The commencement of the suit was not de- 
pendent, as under the code, upon the service of the writ, but 
was commenced by its issuance alone, therefore the amelio- 
ration of the strict letter of the law, by which a suit could 
be commenced within the meaning of the statute of limi- 
tations if actual service could not be had by a delivery of 
the summons to the officer, provided actual service is 
made within sixty days, is not applicable to the common 
law writs, which commence suits by. their issuance, as no 
such amelioration is necessary or possible. 


Second. Because, if Section 27 did have any appli- 
cation to process issued by Federal Courts, the undis- 
puted evidence shows that the summons was delivered 
to the marshal on May lith, 1672. 


The uncontradicted evidence shows that the summons 
was delivered to the marshal on May 11th, 1872. The 
placing of the writ in a box in which it was the custom 
and practice to place writs for the marshal would of itself 
have constituted a delivery of the writ to him, but not 
only was that done, but on the same day the marshal was 
personally notified by plainfiff’s attorney that this writ 
was waiting for him in the clerk’s office for service. 
When the plaintiff’s attorney notified the marshal that 
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there was a writ in this action waiting for him in the. 
clerk’s office for service, and the marshal made. no objec. 
tion,. but acquiesced therein, it was as much an actual 
delivery of the writ to him as if it had been placed in his 
hands, or thrown upon the table before him. 


Knickerbocker Life Ins. Co. vs. Pendleton, 116, 
U. S., 339, 345. 
Howard v8. Daly, 61 N. V., 362. 365. 


Even then, if Section 27 should be held to apply to 
Federal process, we have complied with its provision. 


VI. Conclusion. 


The only conclusion we can draw from our argument 
is that the Court erred when it charged the jury to return 
a verdict in favor of the defendant, because it appeared by 
the uncontradicted evidence that this suit was commenced — 
on May 11th, 1872, when the summons was issued, which 
was two days before the Statute would have become a bar. 
The Judge should, therefore, have directed a verdict in 
favor of the plaintiff, and, as this appears by the uncon- 
tradicted evidence and was the only question in the case, 
the judgment of the Court below should be reversed with 
directions to enter judgment in, favor of plaintiff. 

Respectfully submitted, 
FINCHES, LYNDE & MILLER, 
8 Attorneys for Plaintiffs in Error. 
GEO. P. MILLER, 
of Counsel. 
. anuary 24, 1887. 
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Supreme Gourt of the United States, 


OCTOBER TERM, 1888. 


No. BESO. 


THE MICHIGAN INSURANCE BANK, Plantiff in Error, 


vs. 


„ 


ANSON ELDRED. * 


In error to the Circuit Court of the United States for the 
Eastern District of Wisconsin. 


DEFENDANT'S BRIEF. 


ALFRED L. CARY, 
Defendant's Attorney. 
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SUPREME COURT OF THE UNITED STATES. 


| October Term, 1888. 


; No. #28309. 


| ‘THE MICHIGAN INSURANCE BANK, 
Plaintiff in Error, 
7. 


ANSON ELDRED. 


In error to the Circuit Court of the United States for the Eastern 
| District of Wisconsin. 


ee DEFENDANT'S BRIEF. 


: This suit was brought upon a judgment recovered in Circuit 
Court for Wayne County, Michigan, May 13th, 7862. 

Præcipe for summons and bond for costs herein were filed with 
| the clerk May 11th, 1872, and the summons bears teste the same 
day. (Record, folios, 2, 3 and 42.) 
| Summons was served by the marshal upon the defendant, 
Anson Eldred, June 3d, 1872, but the other defendants were not 
found or served (record, folio 5), and have never appeared. 

Complaint in the usual form upon a judgment record. (Record, 
folios 5-8.) 

Answer: ist. General denial, and 2d. Ten years statute of 
limitations. (Record, folio 8.) 

In June, 1875, a trial was had before the court and a jury, re- 
sulting in a verdict for the defendant; which, afterwards, -on 
plaintiff’s motion, was set aside and a new trial granted. (Record, 
folios 9-11.) | 

In November, 1885, a second trial was had, which resulted in a 
verdict and judgment for the defendant (record, folios 11-15), and 
to reverse which this writ of error was sued out. 

The issue tried was whether the action had been barred by the 
statute. 

Plaintiff’s proofs, aside from the judgment record sued upon, 
related wholly to the time of the commencement of this action. 
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Mr. Miller. one of plaintiff's attorneys, testified that he pre- 
pared the præcipe for a summons on the day it bears date, viz.: 
May fith, 1872, and gave it to the clerk of the court, and that 
after filing the præcipe with the clerk he went immediately to the 
marshal’s office, which was one story above the clerk’s office, and 
stated to the marshal that there was a summons in this case in the 
clerk’s office against Anson Eldred for service. (Record, folios 42 
and 43.) 

The testimony of Mr. Kurtz, clerk of the court, tended to show 
that the clerk’s office was on the second floor of the building, and 
marshal's office was one story higher; that the marshal usually 
stopped at clerk’s office on his way up and down stairs and got 
such writs as were waiting for him; clerk had a box near the door 
in which he usually placed them, so that the marshal could step 
in and get them; that this was the practice at the time in ques- 
tion and had been for years, so long as he had been in the office. 
His testimony, and especially that given upon cross examination, 
further tended to show that the above mentioned practice was not 
a uniform one; that sometimes he would take the process up to 
the marshal’s office and deliver it to him, at others would deliver 
it to the attorney in the case to take to the marshal, and at others 
would put it in the box for the marshal to call for; that there was 
no uniform practice between his office and the marshal’s office iu reſer- 
ence to the delivery of writs and process for service. (Record, fols. 
43-47). His testimony further tended to show that he had no 
special recollection about the summons in this suit, either as to 
when it was issued, or when, how, or by whom it was delivered 
to the marshal for service, or whether or not he placed it in the box 
in his office for the marshal (record, folio 47). 

The bill of exceptions contains all of the evidence offered upon 
the trial (record, folios 48 and 53), and the foregoing is the sub- 
stance of it. 

Defendant offered no evidence. 

There is an entire absence of proof as lo when the marshal actually 
received the summons herein for service, and as to when, how and by 
whom it was actually delivered to him for service. 

He served it June 3d, 1572, ten years and twenty-one days from 
the date of recovery of the judgment sued upon. 

Plaintiff requested several instructions to the jury, all of which 
were refused by the court. (Record, folios 49-51). 

The court directed a verdict for the defendant, holding that the 
suit was not commenced in season to save it from the statute. 
(Record, folios 40 to 42, and 51 to 54). 

Plaintiff’s exception to this ruling brings up for review the 
whole question as to whether or not the proofs established that 
the suit was commenced in season. 


3 
STATUTE OF LIMITATIONS. 


The following sections of chapter 138, Revised Statutes of Wis- 
consin, year 1858, entitled, Of the limitation of actions,” were 
in force when this action was commenced. 

‘“‘SecTion 1. Civil actions can only be commenced within the 
‘ periods prescribed in this chapter, except when in special cases 
a different limitation is prescribed by statute. But the objection 
‘ that the action was not commenced within the time limited, can 
‘ only be taken by answer.” 

* * * * * 

“Section 14. The periods prescribed in section one of this 
chapter for the commencement of actions other than for the recov- 
‘ ery of real property, shall be as follows :” 

* * * * * 

“Secrion 16. Within ten years: 

1. An action upon a judgment or decree of any court of 
‘ record of any state or territory within the United States, or of 
any court of the United States.” 

* * * * * 

“Secrion 27. An action shall be deemed commenced as to 
‘each defendant, when the summons is served on him, or on a 
‘ co-defendant, who is a joint contractor or otherwise united in 
‘interest with him. An attempt to commence an action shall be 
‘deemed equivalent to the commencement thereof, within the 
‘ meaning of this chapter, where the summons is delivered with the 
intent that it shall be actually served, to the sheriff or other 
‘ proper officer of the county in which. the defendants, or one of 
‘them, usually or last resided; or if a corporation be defendant, 
to the sheriff or other proper officer of the county in which said 
corporation was established by law, or where its general business 
is transacted, or where it keeps an office fur the transaction of 
business; or if the defendant be a non-resident or a non-resident 
‘ corporation, to the sheriff or other proper officer of the county in 
‘ which plaintiff shall bring his action. But such an attempt must 
be followed by the first publication of the summons, or the ser- 
‘ vice thereof within sixty days.” 


POINTS AND ARGUMENT. 
I. 


The state statute of limitations Can be pleaded in bar of an action 
brought in the federal court of that state on a judgment recovered 
in another state; hence it was competent for the defendant to plead 
the Wisconsin statute in bar of this action. 


M’Elmoyle v. Cohen, 13 Peters, 312, 
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II. 


The federal courts are bound by the construction given to the 
statutes of a state by the courts of such state. 

Lefiingwell v. Warren, 2 Black, 599, error to the district court of 
the United States for the district of Wisconsin, was an action of 
ejectment. Defendant claimed title under a tax deed. The main 
contention was as to the construction and effect to be given toa 
statute of the State of Wisconsin limiting the time for the com- 
mencement of suits or proceedings for the recovery of lands sold 
for taxes. We quote the following from the opinion of the court, 
given by Mr. Justice Swayne, at page 603: 

“The courts of the United States, in the absence of legislation 
‘upon the subject by congress, recognize the statutes of limitations 
of the several states, aud give them the same construction and effect 
‘which are given by the local tribunals. They are a rule of decision 
‘under the 34th section of the Judicial Act of 1789. 

‘ The construction given to a statute of a state by the highest judicial 
‘ trtbunal of such state, is regarded as a part of the statute, aud ts as 
‘binding upon the courts of the United States as the text. Shelby vs. 
Cuy (11 Wheat. 351); Ac Cluny vs. Silliman (3 Pet. 270); Greene 
‘vs. Neil's Lessee (6 Pet. 291); Ross vs. Duval (13 Pet. 45); Mas- 
‘ singallvs. Downs (I How. 767) ; Nesmith vs. Sheldon (I How. 812) ; 
‘Van Rensselacr vs. Kearney (11 How. 297); Webster vs. Cooper (14 
‘ How. 504). 

If the highest judicial tribunal of a state adopt new views as to 
‘the proper construction of such a statute, and reverse its former 
‘ decisions, this court will follow the latest settled adjudications. 
‘ United States vs. Morrison (4 Pet. 124); Green vs. McNeil’s Lessee 
‘(6 Pet. 291).” 

The court gave such effect to the statute as had been given by 
the Supreme Court of Wisconsin in several cases. 

In Sanger vs. Nightingale, 122 U. S. Rep. 176, at page 184, this 
court after quoting a certain statute of limitations of the State of 


Georgia, said: 


This being a law of the State of Georgia, we must follow its 
construction by the courts of that state, so far as it has been con- 
‘ strued.” 


III. 


Section 27, chapter 138, Revised Statutes of Wisconsin for 1858, 
above quoted, defines specifically what shall be deemed the com- 
mencement of an action within the meaning of that chapter. 

The chapter is entitled, “Of the limitation of actions;” all of 
its provisions relate to this subject, and hence are in part materia 
and must be construed together. 
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Section 27 incorporate: — and rules every other section of the 
chapter so far as determfnihg what shall be deemed the commence- 
ment of a suit, within the meaning of such other section, and the 
construction given to said section by the Supreme Court of Wis- 
consin becomes a part of it and is binding upon this court. 

Mat may have been deemed the commencement of a suit at com- 
mon law, or pursuant to the decisions and practice of courts of othes 
states can have no weightin deciding the question at issue here, be- 
cause of the statute and the construction given to it by the Supreme 
Court of Wisconsin. 

Section 27, above referred to, was divided into two sections in 
the revision of 1878, viz: sections 4239 and 4240. We quote 
them at length here, that the court may see that they are in sub- 
stance the same as section 27, above quoted. 

“ SECTION 4239. An action shall be deemed commenced, with- 
‘in the meaning of any provision of law which limits the time for 
‘the commencement of an action, as to each defendant, when the 

‘summons is served on him, or on a codefendant who is a joint 

‘contractor or otherwise united in interest with him.” 

“SECTION 4240. An attempt to commence an action shall be 
‘deemed equivelant to the commencement thereof, within the 
‘meaning of any provision of law, which limits the time for the 
‘commencement of an action, when the summons is delivered with 
‘the intent that it shall be actually served to the sheriff or other 
‘ proper officer of the county in which the defendants or one of 
‘them, usually or last resided ; or if a corporation organized under 
‘the laws of this state be defendant, to- the sheriff or the proper 
‘officer of the county in which it was established by law, or where 
‘its general business is transacted, or where it keeps an office for 
‘the transaction of business, or wherein any officer, attorney, agent 
‘or other person upon whom the summons may by law be served, 
‘resides or has his office; or if such corporation has no such place 
‘of business, or any officer or other person upon whom the sum- 
‘mons may by law be served, known to the plaintiff, or if such de- 
‘fendant be a nonresident, or a nonresident corporation, to the 
‘sheriff or other proper officer of the county in which plaintiff 
‘ shall bring his action. But such an attempt must be followed by 
‘ the first publication of the summons, or the service thereof, with- 
‘in sixty days. If the action be in a court not of record, the ser- 
‘ vice thereof must be made with due diligence.” 

Sherry and another vs. Gilmore and another, §8 Wis., 324, was an 
action of ejectment brought to recover certain lands which the 
defendants claimed to own by virtue of certain tax deeds issued to 
them by Marathon county. Plaintiffs’ initial steps in the action 
were the filing of the summous and complaint with the clerk of the 
court and obtaining an order from a court commissioner for the pub- 
lication of the summons, on the ground that the defendants were 
non-residents of the states, or that their residence could not be 
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ascertained by plaintiffs. This was done December 24, 1878. At 


March term, 1879, defendants appeared spectally and moved to: 


vacate the order of publication, which motion the court granted 
by order dated March 18, 1879. No further proceedings in the 
action were had until April 10, 1880, when the plaintiffs moved 
for leave to amend summons and complaint, which was granted, 
with the further order that the amended summons and complaint 
be served on the defendants within twenty days from the date of 
the order, and such service was accordingly made April 29, 1880. 
Defendants filed an answer to the amended complaint, setting up 
title by a tax deed issued to them, dated and recorded November 
22, 1877, and also alleging that the cause of action stated in the com- 
plaint did not accrue within nine months before the commencement of 
the action. 

The statue of limitations covered by this answer is section 6, 
chapter 334, Laws of Wisconsin for 1878, published March 23, 
1878, quoted: , 

“Section 6. Every action or proceeding for the recovery of 
‘lands heretofore sold, or which may hereafter be sold, for the 
‘non-payment of taxes heretofore levied, shall be commenced 
‘ within nine months after the recording of the tax deed, and not 
‘ thereafter; provided,that in the case of tax deeds heretofore 
‘ issued, the action, if not already barred, shall be brought within 
‘ nine months after the publication of this act, and not thereafter.” 

Upon the trial it appeared, among other things, that the defend- 
ant Gilmore was a resident of Waupaca county, Wisconsin, 
December 23, 1878, and had never resided in Marathon county; 
that there was no service upon him in the action until the service 
of the amended summons and complaint in April, 1880, except 
that he received by mail a copy of the original summons and com- 


plaint, and that the summons and complaint were not placed in 


the hands of the sheriff of Waupaca county to serve until the ser- 
vice of the amended summons and complaint. 

Defendants appealed to the Supreme Court of Wisconsin from a 
judgment in favor of the plaintiffs, and one of the main questions 
decided upon the appeal was whether or not the action had been 
commenced in time to prevent the running of the statute last above 
quoted in favor of the tax deed under which defendants claimed. 
We quote the opinion of the court upon this question at length : 

“Was this action commenced within nine months after the 
‘passage and publication of ch. 334, laws of 1878? This act was 
‘published March 25th, 1878, and the nine months would expire 
‘December 24th, 1878. The defendants’ first tax deed is one which 
‘comes within the provisions of sec. 6 of said act (sec. 12104 R. S. 
‘1878); and unless the plaintiff’s action was commenced on or be- 
‘fore December 24th, 1878, the statute has run in favor of such 
‘deed, and it cannot be avoided by showing that it was issued upon 
‘an insufficient affidavit of non-occupancy. The want of a suffi- 
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‘ cient affidavit, or the entire lack of one, would be a mere ieregu- 
‘larity, and cured by the statute. Was this action commenced 


‘before December 25th, 1878, within the meaning of secs. 4239, 
‘ 4240, which define what shall be deemed a commencement of an 


„ action within the meaning of the statutes of limitation? It is 


evident that it was not commenced. by the actual service of the 
. summons upon either of the defendants before that date. If we 
would be justified in presuming that the summons and complaint 
were received by one of the defendants December 24th, 1878, by 
«mail, that would not be a service of the summons within the 
meaning of the statute. The service spoken of in sec. 4239 evi- 


', dently means a service made in accordance with the provisions of 


sec. 2636, R. S. 1878. It is very clear that a suit cannot be com- 
.menced by simply sending a copy of the summons to the defend- 
ant through the mail. Under sec. 4240, an attempt to commence 
an action shall be deemed equivalent to the commencement thereof, 
within the meaning of any provision of law which limits the time 
. for the commencement of an action, when the summons is deliv- 
. ered with intent that it shall be actually served to the sheriff or 
other proper officer of the county in which the defendants, or one 
, of them, usually or last resided ; . ° 1 or, if such 
. defendant be a non-resident, sf N * . to the sheriff 
or other proper officer of the county in which plaintiff shall bring 
his action. The above quotation contains all of sec. 4240 which 
has any application to this case. The evidence in this case fails 
entirely to show that there was an attempt to commence this 
action, within the meaning of this section, previous to December 
25, 1878. ‘3 

“It is true that a summons and complaint were filed in the office 
‘ of the clerk of the circuit court of the county in which the action 
‘ was commenced, on December 24, 1878, and that an order of 
‘ publication was obtained on that day; but it does not appear 
that the summons was placed in the hands of the sheriff or other 
proper officer of the county in which the action was commenced 
at any time, nor in the hands of the sheriff of the county in 
‘ which the defendants or one of them resided at the time, until 
‘ long after the statute had run. If wewere to treat the action as 
‘ properly commenced against the defendants as nonresidents of 
‘ the state, and that a proper order of publication was obtained,—still 
the fact that the summons was not placed in the hands of an officer of 
‘ the county in which the action was intended to be commenced, 
‘ would be fatal to the claim that there was an attempt to com- 
‘ mence the action within the meaning of Sec. 4240. It becomes 


* unnecessary’, therefore, to determine whether the order of publi- 


‘ cation was regularly made, or whether the subsequent order of 
‘ the Circuit Court setting it aside, and declaring it void and of no 


‘ effect, was erroneous. 
The respondents having failed to show that their action was 
‘commenced within nine months after Ch. 334, Laws of 1878, 
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‘took effect, all defects and irregularities in the appellants’ first 
‘ tax deed were cured, and the title of the respondents was thereby 
‘ divested, and absolutely became vested in the appellants. Upon 
‘ the evidence, the judgment should have been in their favor.” 

Here we have a construction by the highest court of Wisconsin, 
of section 27, above quoted, because, as already stated, sections. 
4239 and 4240, mentioned in and construed by the opinion, are 
but a revision of and the same in substance as section 27. 

Sherry vs. Gilmore decides plainly and positively two things: 
ist. That filing the summons and complaint with the clerk of the 
court and procuring an order of publication of summons was not 
the commencement of an action within the meaning of section 27 ; 
and 2d, that the delivery to the officer required by said section is an 
actual and not a constructive delivery. In the language of the 
opinion, the summons must be placed in the hands of the officer. 

The filing of a præcipe and bond for costs with the clerk, and 
the making out, testing and sealing of the summons by the clerk, 
was no more the commencement of the suit at bar, within the 
meaning of section 27, than was the filing of the summons and 
complaint with the clerk and procuring an order for publication in 
Sherry vs. Gilmore. 

The immediate going of Mr. Miller, one of plaintiffs’ at- 
torneys, from the clerk’s to marshal's office, after he had filed præ- 
cipe and bond with clerk, and telling the marshal that there was a 
summons in this case in the clerk’s office against Anson Eldred 
for service, was nct a delivery of the summons to marshal, either 
actual or constructive. 

Failure of the marshal to act upon such information would not 
be such a neglect of official duty as would give plaintiff a right of 
action against him for any loss suffered thereby. 

Had the proofs herein shown a uniform and long-existing prac- 
tice for the clerk to deposit all writs and process issued by him in 
a box in his office near the entrance door, which the marshal from 
time to time would call and get,and that the summons herein 
was actually deposited by the clerk in said box on the day of its 
date, a delivery to the marshal, within the meaning of section 27, 
would not thereby have been established. But, the evidence 
given showed no such uniform practice, or that there was any 
uniform practice between the clerk’s and marshal’s office in refer- 
ence to the delivery of writs and process for service, and there is 
an entire absence of proof as to what was done with the summons: 
in this suit, whether or not it was placed by the clerk in the box, 
or how, or when it got to the marshal. Section 27 was enacted 
to fix a definite rule as to what should be deen:ed the commence- 
ment of actions within the meaning of the several statutes of limi- 
tation, and to permit any such loose-jointed, uncertain and inter- 
mittent practice between the clerk’s and marshal’s office, as plaintiff 
sought to establish herein to answer its requirements, would be to 
defeat the object of the statute. 


IV. 


It appearing by the marshal's certificate upon the summons (a 


part of the record) that it was served after the statute had run, the 
burden was upon the plaintiff of proving that it had actually deliv- 
ered the summons to the marshal prior to the expiration of the 
ten years, so as to bring itself within the provisions of section 27. 


Plaintiff offered the summons and the marshal’s certificate of 


service thereon in evidence as a part of its case (record, folios 38 
and 39). It thereby proved itself out of court, unless it made the 
additional proof that it had actually delivered the summons to the 
marshal for service prior to the 13th day of May, 1872. 

Capen vs. Woodrow, 51 Vt. 106. 

Prigmore vs. Railroad Co., 1 Lea (Tenn.) 204. 

weer Gilmore, 58 Wis. 324; see last part of option above 

quoted. 


V. 


The court below committed no error in ruling out several ques- 
tions propounded by plaintiff to the witness Kurtz, clerk of the 
court. 

The first was: 

„Can you state what the practice was generally as to attorneys 
thus delivering their process to the marshal ?” (Record, folio 44. 

It was quite immaterial as to what may have been the 
practice of attorneys in delivering process to the marshal. No 
practice, however general or uniform, could supplant the plain 
provisions of the statute requiring an actual delivery, a placing in 
the hands of the officer. 

The second was: 

“ What, under your usual practice and your usual course of 
business, would you have done with this summons after it was 
issued?” (Record, folio 45.) 

Although this question was incompetent, and properly ruled 
out, because no practice or course of business on the part of the 
clerk could prevail against the statute, yet the plaintiff's counsel, 
upon explaining to the court that he wished to show that it was 
witness’ custom to place process in the box for the marshal, was 
permitted to ask the witness a question upon that subject (record, 
folio 45), whereby the former ruling of the court was in effect can- 
celled. ' 

The third was: 

“ Will you state whether there was any rule or practice of the 
district or circuit courts or either of them on the 11th day of 
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May, 1872, as to the commencing of suits to save the statute of 
limitations? If yea, state what the rule was.” (Record, folio 45.) 
This question was properly ruled out for at least two reasons, 
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i 1 viz: 7a. If there had been any such rule, it was not necessary 
it i to prove it by the clerk, as the court would have taken judicial 
Hi notice of it; and 2d. Such rule could not prevail against the 
Hi Hi statute. . 
“it 1 ALFRED L. CARY, 


i ‘ii Defendant's Attorney. 
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Supreme Court of the United States. 


October Term, 1888. 


THE MICHIGAN INSURANCE BANK, 
Plaintiff in Error, 


vs. 


ANSON ELDRED. 


— — — — 


Defendant’s Reply to Argument of Counsel for Plaintiff in 
Error. 


Counsel for plaintiff in error has devoted much of his brief 
and argument to the elaboration and establishment of two 
propositions, viz.: 

ist. That the common law governed the practice and 
procedure in suits at law, in the Federal courts of Wisconsin, 
on the eleventh day of May, 1872, and 2d. That at com- 
mon law the issuance of the writ was the commencement of 
the suit. | 

We can safely concede the correctness of these propositions, 
as, in our opinion, they do not touch the question up for 
decision on this writ of error. 

What may have been the forms of writs and process or the 
methods of procedure, in the Federal courts of Wisconsin, at 
the date named, for the purpose-of giving those courts juris- 
diction of parties, and enabling them to enforce remedies, are 
not questions with which we are dealing upon this writ of 
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error. They are entirely foreign to the question at issue be- 
fore us. That question is simply and only, what was it 
necessary for the plaintiff to do in order to stop the running 
of the statute of limitations upon his alleged claim or cause 
of action against the defendant? This question, we say, is 
entirely independent of that other question, what, under 
the practice of the court, may have been deemed the com- 
mencement of the suit for the purpose of giving the court 
jurisdiction of the parties, or for the purpose of suspending 
or ending the period of limitation in the absence of a statute 
specifically defining it ? 

Section 27, chapter 138, Revised Statutes of Wisconsin, 
1858, entitled, “ Of the limitation of actions,” distinctly and 
definitely points out what the plaintiff should do in order to 
interrupt the running of the statute. This section defines 
what shall be deemed the commencement of an action within 
the meaning and for the purposes of the chapter in which it is 
found. Statutes of limitation are arbitrary measures, 
creatures of the legislative will, subject only to the overriding 
rule that the periods of limitation must be reasonable. The 
legislature has the absolute power of making the periods of 
limitation long or short, as it pleases, provided, only, that 
they are reasonable. It can fix the time or circumstance 
which shall mark the beginning of the period of limitation, 
and also its ending, and can also provide by what means or 


measures the running of the statute can be interrupted. It is 


within the power of the legislature to provide, in such cases, 
that, not only shall the summons be issued and actually 
served, but that the declaration or complaint in the action 


shall be actually filed with the clerk, or that some other 


arbitrary act, reasonable in itself, shall be done by the plaintiff 
in order to prevent the running of the statute. These mat- 
ters are within the power of and entirely at the will of the 
legislature, so long as they are reasonable. 
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Section 27 provides in effect that the summons shall be 
actually served upon the defendant within the period of lim- 
itation, or else that it shall be actually delivered to the sheriff, 
or other proper officer, within the period of limitation, and 
actually served within sixty days thereafter, in order to in- 
terrupt the running of the statute. It attached itself to and 
became part of every other section in the chapter, which pro- 
vided that an action should be commenced within a limited 
period, or else be barred. 

The enactment is the same as if it stated in terms that the 
action shall be barred unless the summons is delivered to the 
proper officer for service within ten years after the cause of 
action accrued. Who can doubt that such an enactment 
would apply to the Federal courts ? 

Section 27 had nothing to do with the general practice of the 
courts, or their methods of acquiring jurisdiction of parties, 
and enforcing remedies. Neither had it anything to do with 
the forms of process used. It applied as well to a summons 
issued under the common law practice as to one issued under 
the code. 

The summons in this suit was directed to the marshal, and 
commanded him to summon the defendant to appear before 
the court, on the first Monday of June eusuing, to answer 
unto the plaintiff in a plea of debt, etc. There was nothing 
in the practice of the court which required that the return 
day of this summons should be the first Monday of June. It 
could have been the first Monday of any other month as well, 
at the pleasure of the plaintiff. Plaintiff could have made the 
summons returnable the first Monday of August, and thereby 
have given the marshal the full sixty days, provided in sec- 
tion 27, within which to make the service after the delivery 
of the summons to him, and prior to the return day thereof ; 
or the summons, as actually issued in this suit, could have 
been delivered to the marshal prior to the expiration of the 
period of limitation, and if for any reason he had failed to 
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4 
serve it beſore the return day, an alias summons could tlien 
have been issued, returnable at a later period, under which 
circumstances the delivery of the first summons within the 
period of limitation would have answered the demands of 
section 27. 

So, we say, there was nothing in the form of the summons 
in use in the Federal Courts of Wisconsin, on the eleventh 
day of May, 1872, or in the practice of said courts at that 
time, which rendered it impossible or impracticable for said 
courts to give effect to the provisions of section 27. 


The learned district judge, who tried this cause, was clearly 
of the opinion that section 27 was applicable to and ruled 
this case. We here quote the opinion which he gave in de- 
ciding the case, found in the printed record in two detached 
parts; one at folio 40: | 

“ Court: Ihave considered the question upon which this 
case of the Michigan Insurance Bank against Anson Eldred 
turns, as carefully as possible, and, notwithstanding the very 
interesting argument made by Mr. Miller yesterday after- 
noon, I have been unable to come to any other conclusion 
than such as was indicated on the argument. It seems to 
me that section 27, of chap. 138, of the Revised Statutes of 
Wisconsin, of 1858, which is declaratory of what shall con- 
stitute the commencment of a suit, is so far part and parcel of 
the body of the statute of limitations that it must be considered 
as standing in connection u part materia, so to speak, with the 
preceding section 16, which prescribes the period within 
which the suit shall be commenced. The whole statute on 
the subject of limitations is embodied in this chapter, which 
begins by providing that civil actions shall be commenced 
within the periods therein prescribed. The section which 
prescribes the period within which a suit on a judgment shall 
be brought, declares that such suit shall be commenced with- 
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in ten years; then follows section 27, which declares that an 
action shall be deemed commenced when the summons is 
served on the party, and that an attempt to commence an ac- 
tion shall be regarded as equivalent to its commencement 
within the meaning of the act, when the process shall be de- 
livered to the officer with intent that it shall be served. The 
attempt must be made by placing the process in the hands of 
the officer within the ten years, and the various provisions on 
the subject must be considered and interpreted in conjunc- 
tion with each other, and together they form the statute of 
limitations, which the Supreme Court, in Leffingzwell vs. War. 
ren, 2 Black, and in various other cases decided since Leffing- 
well vs. Warren, have held to be applicable, and must be rec- 
ognized and enforced in the Federal courts. In that respect 
it has been quite impossible for me to make a distinction be- 
tween the case at bar as here presented, and the case of 
Leffingwell vs. Warren. If the statute under consideration 
in that case had provided not only that a suit or proceeding 
for the recovery of land sold for taxes must be brought within 
three years, but alsothat such an action should be deemed 
commenced when the process should be served upon the 
party, and that an attempt to commence the action should be 
deemed equivalent to the commencement thereof when the 
process should be placed in the hands of the officer with in- 
tent that it should be served, so that those provisions would 
stand in connection with each other just as here secs. 16 and 
17 stand in chapter 138 of the revision of 1858, can there be 
any doubt that the Supreme Court would have held that the 
entire statute, must be taken and considered together, as con- 
stituting the statute of limitations, which the courts of the 
United States, in the absence of legislation on the subject by 
Congress, must recognize as.a statute enforceable in this 
court? As I indicated yesterday, the whole question turns 
upon that point. 


6 


If section 27 is not to be regarded as a part of the statute 
of limitations to be recognized by this court, then Mr. Miller 
is right in his contention that the common-law rule as to 
what constituted the commencement of an action in 1872 
would prevail. It all turns upon that point, and I am unable 
to perceive why this section 27 must not be regarded as a 
part of the preceding provision, which prescribes the period of 
limitation.” 

And the other at folio 51: 

Court: “If the court is correct in the view it has ex- 
pressed, that the decision of the question at issue must be 
controlled by the statute of the State in force May t1th, 1872, 
then I think it is clear that there has been nothing developed 
in the testimony since adduced which changes the original 
position of the case, because, if the statute was applicable, 
then the adjudication of the highest court of the State, re- 
ported in 58 Wis., interpreting that statute, is clearly binding 
upon this court. Although that decision was rendered long 
subsequent to the commencement of this suit, its effects is to 
declare the law in this State from the time the statute was 
passed. All there is of the testimony which has been sub- 
mitted since the ruling of the court upon the principal ques- 
tion is that the clerk has a box in his office, or, so to speak, 
a pigeon - hole, where it was his practice, to some extent, to 
deposit writs, expecting that the marshal would call ſor them, 
and, as he testified, that it was the practice of the marshal 
ſrom time to time to call and see whether there were any 
writs in that box ſor service. He does not state that the box 
was a place designated by the marshal where process should 
be deposited so as to make the deposit a delivery to the officer, 
but he does state further that sometimes he would deliver the 
writ to the marshal himself; sometimes he would deliver it 
to the attorneys for them to deliver personally to the marshal ; 
and thus it appears, I think, that the evidence does not come 
up to the point of establishing the fact—and the evidence is 
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undisputed ; there is nothing to submit to the jury—that this 
box was a place so designated and established by the marshal 
as to make the deposits of writs in it equivalent to the delivery 
personally to him. Inthe case cited in 58 Wis. (Sherry vs. 
Giumore, 58 Wis. 324) the Supreme Court holds that even 
where a party takes all the preliminary steps required by law 
for acquiring jurisdiction of the party in a case where publi- 
cation is required, the defendant being a non-resident of the 
State, still that is not sufficient to meet the requirements of 
this section ; that there must be a delivery of the process to 
the officer in order to make the act an attempt to commence 
the suit, which is equivalent to commencement of it. Since 
this case has been upon trial the court thinks it recalls the 
ground upon which it granted a new trial, which was that 
the question which has been now so thoroughly argued by 
Mr. Miller was not so fully presented on the former trial, in 
1875, and the court had doubt whether the common-law rule 
as to what should constitute the commencement of an action 
did not prevail in this case, and it therefore ‘thought there 
ought to be a further consideration of that question. The 
court may be wrong now and counsel for the plaintiff may be 
right. It is a very good question upon which to take the 
judgment of the Supreme Court, and happily it is a case that 
can be taken there, because the amount involved is sufficient. 
I should very much like to see an adjudication of that court 
upon the question. For myself, I can only say I have the 
conviction I have expressed as to what is the law upon the 
point presented, and I must decide the question in accord- 
ance with that conviction.” 


To hold that section 27 is not applicable to the Federal 
courts would result in the possibility of having different 
periods of limitation within the same jurisdiction, under the 
same statute, giving but one period of limitation. Section 27 
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being applicable to the State courts, the longest possible 
period to which the actual service of the summons in actions 
in said courts could be deferred in order to prevent the 
running of the statute, would be within sixty days next after 
the period of limitation named. Section 27 not being appli- 
cable to the Federal courts, as claimed by plaintiff’s counsel, 
but the commencement of actions therein being governed by 
the common-law rule, the summons could be tssued within the 
period of limitation, and by a system of coutinuances prevail- 
ing under the common-law practice suits could be kept alive 
and pending for years without the actual service of the pro- 
cess and still be saved from the statute. The practical effect 
of this would be to give different periods of limitation within 
the same jurisdiction, under the same statute, providing for 


but one. 


Plaintiff's counsel has cited and quoted from the decisions 
of the highest courts of many of the states, viz: New Hamp- 
shire, Vermont, Massachusetts, Rhode Island, New York, 
New Jersey, Illinois and perhaps others, as to what was 
deemed the issuance of writs and the commencement of suits 
in those jurisdictions for the purpose of avoiding the statute 
of limitations. 

The rule was by no means uniform at common law. There 
was much uncertainty and confusion of authority, and it has 
now become regulated in most of the states by legislative 
enactments. 


Wood on Limitation of Actions, Secs. 289 and 290. 


Our answer to all the cases cited and the arguments based 
thereon is simply this, that in no one of the states named or 
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from which the cases are cited was there a statute at the time 
like section 27, providing what should be deemed the com- 
mencement of actions within the meaning of the statute of 
limitations. Before the decision in Jackson vs. Brooks, 14 
Wend. 649, a statute something like section 27 had been 
enacted in New York, but it was held not to be applicable to 
that case. 

We will here quote a portion of the opinion of the court in 
Johnson vs. Farwell, 7 Greenleaf 370, not quoted in plaintiff's 
brief. 7 

“‘ But from whatever cause it may have arisen, inasmuch 
as what shall be deemed the commencement of the action 
under the seventh section is not defined, we must construe 
these words ‘ commenced and sued’ as we should any others, 
by applying to them the common law definition, when not 
defined by statute. We know of no other guide or safe rule 
of construction.” 

This implies that where what shall be deemed the com- 
mencement of an action is defined by statute, such definition 
prevails against all others. 


Plaintiff's counsel claims that state laws cannot in any way 
interfere with or change the Federal practice or procedure, 
and that, therefore, the lower court erred in holding that 
section 27 applied to process issued by Federal courts. The 
lower court did not hold that section 27 changed the prac- 
tice or procedure in the Federal courts, or that it applied to 
process in those courts any further than was necessary for 
the purposes of the statute of limitations. The rules and 
practice of those courts in force at the time, regulated the 
service of the process in this suit for the purpose of bringing 
the defendant herein under the jurisdiction of the court. But 
if section 27 required the plaintiff to do any other or different 
act than was required by such rules and practice in the mat- 
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ter of acquiring jurisdiction, in order to interrupt the running 
of the statute, the court simply held that such other or differ- 
ent act so required by section 27 must be done by the plain- 
tiff in order to prevent his claim from being barred. This is 
in no sense a regulation of the process or a change in the 
general practice of the court. Ever since section 27 was 
enacted, it has been competent under the laws of the State of 
Wisconsin, regulating the service of process in its courts of 
record, for any one not a party to the action to serve the 
summons. But section 27, for the purposes of the statute of 


limitations, requires the summons, under certain circumstan- | 


ces, to be delivered to the sheriff or other proper officer, and 
served by him. This is nota change in the general practice 
of the courts of the state, but only a regulation required by 
and for the purposes of the statute of limitations. 

Section 27 is clearly a rule of decision in and applicable to 
the Federal courts for the purpose of carrying into effect the 
statute of limitations because it is a part of such statute. It 
does not purport to go beyond this. 


Plaintiff's counsel has made two statements in his brief, 
which are not warranted by thetestimony. One on page 21, 
as follows: “And that thereupon, on May fith, 1872, the 
clerk filled out the summons, sealed and dated it, and placed 
it in a box in his office, where it had been the custom and 
practice for years to put process intended for the marshal.” 
And again, on page 29, as follows: “ The uncontradicted 
evidence shows that the summons was delivered to the mar- 
shal on May 11, 1872. The placing of the writ in a box in 
which it was the custom and practice to place writs for the 
marshal, would, of itself, have constituted a delivery of the 
writ to him, but not only that was done, but on the same 
day,“ etc. 

There is no testimony in the case proving that the sum- 
mons herein was made out on the 11th day of May, 1872, 
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and certainly none that it was ever placed in the box ſor the 
marshal in the clerk's office. The only testimony upon that 
subject is by Kurtz, the clerk of the court. This was his di- 
rect examination as to the summons in question. (Record, 


folio 44, p. 24). a 
“Q. Can you state when that summons was filled out by 
you? 


A. I presume it must have been made out on the rith 
day of May, 1872; I know of nothing to the contrary. The 
mark of filing on the præcipe for a summons is in my hand- 
writing ; it was filed May 11, 1872. 

Q. Do you remember what you did or what was done 
with this summons after it was issued by you? 

A. Ihave no special recollection about that particular sum- 
mons.” 

His cross-examination upon the same subject is as follows 
(Record, folio 47, page 25): 

“Q. Have you any present recollection as to the exact 
date that you made out this summons in this case? 

A. No, sir. 

Q. Have you any recollection as to whether you placed 
this summons in the box that you have spoken of ? 

A. I liate no special recollection at all about this summons. 

Q. As to whether you placed it in the box, took it up to 
the marshal or handed it to the attorney? 

A. Ihave no special recollection as to what I did with i. 

Not only is there no direct or positive proof that the sum- 
mons was placed in the box, but there is no sufficient proof to 
raise the presumption that it was placed there. A general 
and universal custom of placing papers in the box for the 
marshal must have been proved in order to raise such a pre- 
sumption, and there was no proof · whatever of any such 
general or universal custom. The cases cited by the plaintiff's 
counsel, viz: Knickerbocker Life Insurance Co. vs. Pendleton, 
115 U. S. 339, and Howard vs. Daly, 61 N. V. 362, therefore, 
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have no application to this case. In Howard vs. Daly, 
plaintiff testified that she placed her letter of acceptance of 
defendant’s proposition to her, in the letter box at the theater, 
and it was held from this that it must be presumed that the 
defendant received it. Here was positive evidence that the 
letter was placed in the box; while in the case atthe bar 
there is no such evidence; and further, in Howard vs. Daly, 
the letter box was Daly’s, while the box referred in this 
case belonged to the clerk and not to the marshal, 
and was in the clerk’s office and under his con- 
trol. In Knickerbocker Life Insurance Co. vs. Pen- 
dleton, it was proved that a certain bank had a 
general and uniform way of transacting certain parts of its 
business, and it was held that such proof raised a sufficient 
presumption that a certain act in the line of such business 
was performed, at least, sufficient for the jury to find that the 
act was performed. That case has no application here, 
because, we say, that there was no general or uniform prac- 
tice shown of placing papers in the box for the marshal. 

But section 27, as construed by the Supreme Court of 
Wisconsin, disposes of all these questions. Under such sec- 
tion and construction, it was necessary that the summons 
should be actually placed in the hands of the marshal. 

Even if there were evidence that the summons in question 
had been placed in the box in the clerk’s office, that would 
not be delivery to the marshal. 

The box was the clerk’s box in the clerk's office. It was 
wholly within the clerk’s possession and control, and all the 
writs he put in it were still in his possession and control. The 
mere fact that the marshal would sometimes take them from 
it, made putting them in that box no more a delivery to the 
marshal than laying them on his table would, if the marshal 
had been in the habit of taking them from there when he 
happened to come into the clerk’s office. 
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To constitute a delivery, it is, at least, essential that the in- 
strument pass wholly from the control of the party who 
makes delivery, and into the control of the one to whom de- 
livery is to be made. That certainly would not be done by 
placing it in this box. 


In conclusion, we say, that in no event ought this court 
to foliow the suggestion made by plaintiff's counsel, that in 
case of a reversal of the judgment herein, it be with direc- 
tions to enter judgment in favor of plaintiff. _ 

There are many reasons why there should be a new trial 
in case of reversal, and among others we suggest that the 
defendant may have proofs to offer under both issues raised 
by his answer. He should be at liberty to prove, as he was 
able to do at the first trial of this case, that the summons 
herein was not delivered to the marshal until the 17th day of 
May, 1872. Such proof was not offered on the last trial be- 
cause it was deemed unnecessary, as the burdem was upon 
the plaintiff of showing that the summons was placed in the 
hands of the marshal in season. 


ALFRED L. CARY, 
F. C. WINKLER, 
- Defendant's Counsel. 
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We desire to submit the following suggestions and author- 
ities upon the question as to whether, upon the established 
facts in the case, the marshal can be presumed to have re- 
ceived the summons prior to May 13, 1872. 

The summons bears date May 11, 1872, and was served 
by the marshal June 3, 1872, but no presumption arises from 
these facts that it was delivered to the marshal prior to May 
13, 1872. 

A presumption must be based upon a fact, (Richmond vs. 
Aiken, 25 Vermont, 324; Doolittle vs. Holton, 26 Vermont, 
588; Brunswick vs. McKean, 4 Maine, 508; Ellis 28. Ellis, 58 
Iowa, 720), and not upon inference or upon another presump- : 
tion (Douglas vs. Mitchell, 35 Pa. State, 440). Be 

Lawson on Presumptive Evidence, 569. , 


In U. S. vs. Ross, 92 U. S., 281, Justice Strong uses the 
following language: 

“ The law requires an open, visible connection between the 
principal and evidential facts, and the deductions from them, 
and does not permit a decision to be made on remote infer- 
ences.” P. 284. 
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The presumption that public officers have done their 
duty, like the presumption of innocence, is undoubtedly a 
legal presumption ; but it does not supply proof of a substantive 
fact.” P. 284. 

After making a quotation from Best on Evidence, sec. 300, 
Justice Strong again says: Nowhere is the presumption held 
to be a substitute for proof of an independent and material fact. 

Manning vs. Insurance Co., 100 U. S., 693. 


The substantive fact which the plaintiff was required to show 
was that the summons was delivered to the marshal prior to Muy 
13, 1872. 

That the summons was in existence prior to that time can 
only be presumed from its date, which is May 11, 1872, and 
there is no other evidence of the fact, and as one presumption 
cannot be based upon another, there can, therefore, be no legal 
presumption that the summons was delivered to the marshal 
prior to May 13, 1872. 

The fact that the marshal had possession of the summons 


June 3, 1872, and served it on that date, does not raise the . 


presumption that he had it in his possession prior to May 
13, 1872. 
A presumption is not retroactive. 
Lawson on Presumptive Evidence, 579 and 580. 


Proof that H. was married in 1860 does not raise the pre- 
sumption that she was married in 1854. 
Erskine vs. Davis, 25 IIl., 251; 
Murdock vs. State, 68 Ala., 567. 


Proving that B. was a justice of the peace on June 29 does 
not raise the presumption that he held that office on the 5th 
day of the same June. 

Barrell vs. Lytle, 4 La. Ann., 557. 


That the marshal served the summons June 3, 1872, rebuts 
the presumption that he had it in his possession prior to May 
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13, 1872. It must be presumed that he performed the duties 
of his office diligently, and that he served the summons at 
or soon after the time it was received by him. He served it 
by leaving a copy of it at the defendant's usual place of abode 
in the city of Milwaukee. This service he could have made 
at any time, as he was not delayed thereby in seeking the 
defendant. The service was made on the return day of the 
summons, which is another reason why it must be presumed 
that he made the service right after having received the 
summons, 

We also cite a recent case decided by the Supreme Court 
of Wisconsin, and bearing upon the construction to be given 
section 27 of chapter 138, Revised Statutes of Wisconsin for 
1858: Town of Woodville vs. Town of Harrison, North- 
western Reporter, vol. 41, No. 8, p. 526. 

A. L. Cary, 
F. C. WINKLER, 
Defendant's Counsel. 
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GEORGE w. HILL Vs. GEORGE v. HARDING ET At. 1 
1 State of Illinois Supreme Court, Northern Grand Division. 


At a supreme court begun and held at Ottawa on Tuesday, the sec- 
ond day of September, in the year of our Lord one thousand eight 
hundred and eighty-four, within and for the northern grand divis- 
ion of the State of Illinois. 

Present: Hon. John Scholfield, chief justice; Pinkney H. Walker, 
justice; Benj. R. Sheldon, justice; T. Lyle Dickey, justice; John H. 

ulkey, justice; John M. Scott, justice; Alfred M. Craig, justice ; 
James McCartney, attorney general; William R. Milligan, sheriff; 
Everell F. Dutton, clerk. 


Be it remembered that heretofore, to wit, on the 19th day of July, 
A. D. 1884, there was filed in the clerk’s office of said court a certi- 
fied transcript of the record and proceedings of the circuit court of 
Cook county, in a certain cause entitled in this court— 


Grorce W. HIL 


vs. 
Gxorce F. HARIxd, Lawnence J. J. Nissox, and ( No. 1083. 25. 


WILLIAM H. Barnum. 
Error to appellate court, first distriet. 
Which said transcript is in the words and figures following, vis: 


2 Unsitep STratTes OF AMERICA. 
State oF ILLINOIS, } 1 N 
Cook County, : 
Pleas before the Honorable John G. Rogers, one of the judges of 
the circuit court of Cook county, at a term thereof n and held 


at Chicago, in said county and State, on the third Monday (bein 
the 19th day) of November, in the year of our Lord one t coma 
eight hundred and eighty-three, and of the Independence of the 
United States the one hundred and eighth. 

Present: Honorable John G. ers, one of the judges of the cir- 
cuit court of Cook county, State of Illinois; L. L. Mills, State’s at- 
torney ; Seth F. Hanchett, sheriff. 

Attest: 

JACOB GROSS, Clerk. 


Be it remembered that heretofore, to wit, on the 16th day of March, 
A. D. 1877, there was filed in said court a certain affidavit in attach- 
ment and attachment bond, and there issued out of and under the 
seal of said court the people’s writ of attachment; which said affi- 
davit, bond, and writ, together with the sheriff’s return thereon en- 
dorsed, are in the words and figures following, to wit: 
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GEORGE w. HITT. VS. GEORGE F. HARDING ET AL. 


Affidavit. 


Srate oF III xOIs, 
Cook County, T 


In the Circuit Court of Cook County. 


William H. Barnum, being duly sworn, deposes and says that 
George W. Hill is indebied to — F. Harding, Lawrence J. J. 
Nissen, and William H. Barnum aforesaid; composing the firm of 
“ Harding, Nissen and Barnum,” after allowing all just credits and 

set-offs, in the sum of eight thousand two hundred & sixty- 
3 four dollars ($8,264.00) for and upon divers legal and profes- 

sional services rendered by said firm as attorneys-at-law 
in prosecuting and defending divers suits at the request of said 
George W. Hill; and affiant further states that the said George W. 
Hill is a resident of this State, and that his place of residence is at 
number 375 Warren avenue, Chicago, Illinois, and that said George 
W. Hill is about fraudulently to conceal, assign, or otherwise dispose 
of his property or effects so as to hinder or delay his creditors ; and 


further deponent sayeth not. 
WILLIAM H. BARNUM. 
Subscribed and sworn to before me this 16th day of March, A. D. 


1877. 
JACOB GROSS, Clerk. 
Bond. 


Know all men by these presents that we, George F. Harding, 
Lawrence J. J. Nissen, & William H. Barnum, as principals, and 
Edwin Lee Brown, as surety, are held and firmly bound unto 
George W. Hill in the penal sum of seventeen thousand dollars and 
— cents, lawful money of the United States; for the payment of which 
said sum, well and truly to be made, we bind ourselves, our heirs, 
executors, and administrators, jointly and severally, by these pres- 
ents. 

Sealed with our seals and dated this 16th day of March, A. D. 
1877. 

The condition of this obligation is such that whereas the above- 
bounden William H. Barnum has on the day of the date hereof 
prayed an attachment out of the circuit court of Cook county, at 
the suit of George F. Harding, Lawrence J. J. Nissen, and William 
H. Barnum, composing the firin of Harding, Nissen & Barnum,” 
against the estate of the above-named George W. Hill for the sum 
of eight thousand two hundred and sixty-four dollars and — cents, 

and the same being about to be sued out of said court, re- 
4 turnable on the 16th day of April, A. D. 1877, to the term of 
the said court then to be holden : 

Now, if the said George F. Harding, Lawrence J. J. Nissen, and 
William H. Barnum shall prosecute their said suit with effect, or, 
in case of failure therein, shall well and truly pay and satisfy the 
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said George W. Hill all such costs in said suit and such damages 
as shall be awarded against the said George F. Harding, Lawrence 
J. J. Nissen, & William H. Barnum, their heirs, executors, or ad- 
ministrators, in any suit or suits which may hereaſter be brought 
ſor wrongſully suibe out the said attachment, then the above obli- 
gations to be void; otherwise to remain in full force and effect. 
GEO. F. HARDING. SEAL. 
LAWRENCE J. J. NISSEN. [sezat. 
WILLIAM H. BARNUM. SEAL. 
EDWIN LEE BROWN. SEAL. 


(Endorsed :) Filed and approved by me this 16th day of March, 
A. D. 1877. Jacob Gross, clerk. 


Writ. 


STaTE OF ILLINOIs, \ : 
County of Cook, 


The people of the State of Illinois to the sheriff of Cook county, 

Greeting : 

Whereas William H. Barnum hath complained that George W. 
Hill is justly indebted to George F. Harding, Lawrence J. J. Nissen, 
and William H. Barnum, men — firm of “ Harding, Nissen 
& Barnum,” to the amount of eight thousand two hundred and 
sixty-fuur dollars, and oath having been also made that the said 
George W. Hill is about fraudulently to conceal, assign, or other- 
wise dispose of his property or effects so as to hinder or delay his 

creditors ; 
5 And the said George F. Harding, Lawrence J. J. Nissen, & 
William H. Barnum having given bond and security accord - 
ing to law: 

e, therefore, command you that you attach so much of the estate, 
real or personal, of the said George W. Hill to be found in your 
county as shall be of value sufficient to satisfy the said debt and 
costs according to the said complaint, and such estate so attached 
in your hands to secure or so to provide that the same may be liable 
to further — | thereupon according to law, and that you 
summon George W. Hill to appear and answer the complaint of the 
said George F. Harding, Lawrence J. J. Nissen, and William H. 
Barnum ata term of the circuit court to be holden at Chi „in 
the county of Cook, upon the third Monday of April next, and that 
you also summon such other persons as you shall be required by 
the said — as garnishee to be and appear before the said court on the 
said third Monday of „A. D. 187-, then and there to answer 
what may be objected against, when and where you shall make known 
to the said court how you have executed this writ; and have you 


then and there this writ. 


Witness Jacob Gross, clerk of our said circuit court, and the seal 
thereof, at Chicago, in said county, this 16th day of March, A. D. 


1877. 
(seat. ] JACOB GROSS, Clerk. 
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4 GEORGF w. HILL VS. GEORGE V. HARDING ET AL. 


(Endorsed.) 


By virtue of the said writ I have levied upon all the right, title, 
and interest of the within-named defendant in and to the following- 
described property, to wit: Southwest quarter (}) of section thirty- 
one (31), in township thirty-eight (38) north, range fifteen (15) east, 
of the 3d principal meridian ; also the northeast quarter (}) of sec- 
tion thirty-six (36), in township thirty-eight (38) north, of range 

fourteen (14) east, of the 3rd P. M.; also all the interest of said 

6 George W. Hill in Hill’s addition to South Chicago, being a 
subdivision of the south west quarter of section thirty-one (31), 

in township thirty-eight (38) north, range fifteen (15) east, of 8rd Pr. 
M., town of Hyde Park; also the west eighty-eight and one-half 
(883) feet of south half of lots nine (9) and ten (10), in block fifty- 
nine (59), section seven (7), township thirty-nine (39) north, of range 
fourteen (14) east, of third P. M.; - all interest of said George W. 
Hill in section fourteen (14), township thirty-seven (37) north, range 
thirteen (13) east, of 3rd P. M.; also all interest of said George W. 
Hill in section twenty-seven (27), township thirty-nine (39) north, 
range fourteen (14) east, of third principal meridian ; all of the fore- 
— lands situated in the county of Cook and State of 

inois. 

This sixteenth day of March, 1877. 

CHARLES KERN, Sheriff, 
By JOHN GARRICK, Deputy. 


The within-named defendant not found in my county this 16th 


day of April, 1877. 
CHARLES KERN, Sheriff, 
By H. B. GALPIN, Deputy. 
P’d 2.75. 
Filed this 18th day of Ap'l, A. D. 1877. 
JACOB GROSS, Clerk. 


And thereupon, on the 24th and 28th days of March, 1877, the 
following proceedings were had and entered of record in said cause, 
to wit: 


Attachment. 


GEORGE F. HARDINd et al. 


v8. 23977. 7648. 
GEORGE W. HI. 


M'cn 24, 77. 
And now, at this day, on motion, it is ordered that the time in 


which to file bond in said cause be, and it is, extended until 2 o’clock 
Monday morning next. 
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GEORGE w. HILL vs. GEORGE F. HARDING ET AL. 5 


7 Attachment. 


Georce F. Harpinc, Lawrence J. J. Nissen, and 
WILIA H. Barnum, Composing the Firm of 
Harding, Nissen and Barnum, 23977. 7648. 
v8. 
GeorGe W. HILL. 


M’cu 28, 77. 

This day came the said George W. Hill, as principal, and Horace 
M. Singer and Thomas B. Rice, as sureties, and entered into a recog- 
nizance herein in open court, whereby they, and each of them for 
themselves, their heirs, executors, and administrators, acknowled 
themselves to owe and to be indebted unto the said George F. Hard- 
ing, Lawrence J. J. Nissen, and William H. Barnum in the penal 
sum of sixteen thousand five hundred and twenty-eight dollars, to 
be levied of their respective goods and chattels, lands and tenements, 
and real estate. 

The condition of which recognizance was such that if the said 
George W. Hill should pay to the said George F. Harding, Lawrence 
J. J Wena, and William H. Barnum the amount of the judgment 
and costs which may be rendered against him in this suit on a final 
trial hereof within ninety days after such judgment shall be ren- 
dered, then such recognizance to be void; otherwise to remain in full 
force and effect. 

It is therefore ordered that the attachment herein be and it is 
dissolved, and that the property taken by Virtue thereof be restored 
to the said defendant. | 


And thereupon on the 6th day of April, 1877, there was filed in 
said cause a certain declaration in the words and figures following, 
to wit: 


STATE or ILLINOIS, I.. 
Cook County, 


In the Circuit Court of Cook County, to the April Term, A. D. 1877. 


8 George F. Harding, Lawrence J. J. Nissen, and William H- 

Barnum, copartners doing business under the firm name of 
Harding, Nissen and Barnum, plaintiffs in this suit, by William H. 
Barnum, their attorney, complain of George W. Hill, defendant in 
this suit, who has been summoned, etc., and whose property has 
been attached of a plea of trespass on the case on promises. 

For that whereas heretofore, to wit, on the fifteenth day of March, 
in the year of our Lord one thousand eight hundred and seventy- 
seven, at, to wit, the county aforesaid, the said defendant became 
and was indebted to the said plaintiffs in the sum of, to wit, ten 
thousand doilars, lawful money of the United States, for the work, 
labor, and services before that time done and performed for the said 
defendant by the said plaintiffs, as his attorneys and legal advisers, 
at the special instance and request of the said defendant, and for 
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6 GEORGE w. BILL VS. GEORGE F. HARDING ET AL. 


materials furnished and money laid out and expended for the said 
defendant and in his behalf by the said plaintiffs, at the like special 3 
instance and request of the said defendant; and, being so indebted, { 
the said defendant afterwards, to wit, on the day and year and at 
the place aforesaid. in consideration thereof, undertook and then and 
there faithfully promised the said plaintiffs well and truly to pay 
unto them, the said plaintiffs, the said sum of money last men- 
tioned whenever he, the said defendant, should be thereunto after- 
wards requested; and whereas, also, the said defendant ufter- 
wards, to wit, on the day and year, at the place aforesaid, became 
and was indebted to the said plaintiffs for work, labor, and ser- 
vices before that time by the said plaintiffs done and performed 
for the said defendant, as his attorneys and legal advisers, at 
the special instance and request of the said defendant; and, being 
so indebted, the said defendant, in consideration thereof, after- 
wards, to wit, on the day and year and at, to wit, the county 
9 aforesaid, undertook and then and there — promised 
the said plaintiffs that he, the said defendant, would well and 
truly pay to the said plaintiffs so much as the said work, labor, and 
services were reasonably worth whenever he, the said defendant, 
should be thereunto afterwards requested; and the said plaintiffs 
aver that the said work, labor, and services were reasonably worth 
the further sum of, to wit, ten thousand dollars, of which the said 4 
ö 
N 


defendant afterwards, to wit, on the day and year and at the place 
aforesaid, had notice; and whereas also the said defendant after- 
wards, to wit, on the day and year and at the place aforesaid, became 
and was indebted to the said plaintiffs for work, labor, and services 
before that time done and performed by the said plaintiffs for the 
said defendant as the said defendant’s attorneys and legal advisers, 
at the special instance and request of the said defendant, and, being 
so indebted, the said defendant, in consideration thereof, afterwards, 
to wit, on the day and year and at the place aforesaid, undertook 
and then and there faithfully promised the said plaintiffs well and 
truly to pay to the said plaintiffs so much as they deserved to have | 
for their said work, labor, and services done and performed by them hi 
as aforesaid whenever he, the said defendant, should be thereunto | 
afterwards requested; and the said plaintiffs aver that for said work, | 
labor, and services they deserve the further sum of, to wit, ten thou- 
sand dollars, of which the said defendant afterwards, to wit, on the 
day and year and at the place aforesaid, had notice; and whereas also f 
the said defendant afterwards, to wit, on the same day and year and at 
the place aforesaid, became and was indebted to the said plaintiffs in the 
further sum of, to wit, ten thousand dollars, of like lawful money as 
aforesaid, for money before that time lent and advanced by the said 
plaintiffs to the said defendant and at the like request of the said 
defendant, and in the like sum for other money by the said 
10 _—spriaintiffs before that time paid, laid out, and — for the 
said defendant and at the like request of the said defendant, 
and in the like sum for other money by the said defendant before 
that time had and received to and for the use of the said plaintiffs, 
and in the like sum for other money before that time and then due 
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„ 


and owing the said plaintiffs for interest upon and for the forbear- 
ance of divers other sums of money before that time and then due 
and owing from said defendant to said plaintiffs, and in the like sum 
for the price and value of work then done and material for the same 
provided by the said plaintiffs for the said defendant and at the like 
special request of the said defendant, and, being so indebted, thesaid 
defendant, in consideration thereof, afterwards, to wit, on the same 
day and year and at the place aforesaid, undertook and then and 
there faithfully promised the said plaintiffs well and truly to pay 
unto the said plaintiffs the several sums of money in this count 
mentioned: when the said defendant should be thereunto afterwards 
requested: Nevertheless the said defendant (although often re- 
quested, etc.), has not yet paid the said several sums of money above 
mentioned or any or either of them or any part thereof to the said 
plaintiffs, but to pay the same or any part thereof to the said plain- 
tiffs the said defendant has hitherto altogether refused and still does 
refuse, to the damage of the said plaintiffs of, to wit, ten thousand 
dollars, and therefore the said plaintiffs bring suit, etc. 
WILL. H. BARNUM, 


Plaintiffs’ Attorney. 


STATE OF ILLINOIS, \ * 
Cook County, . 


In the Circuit Court of Cook County. April Term, A. D. 1877. 


11 Greorce F. Harpine, LAwrence J. J. Nissen, and WILLIAM 
H. Barnum, Copartners, &c., under Firm Name of Harding, 
Nissen and Barnum, : 2 
v8. 
GreorceE W. HILI. 


STATE OF ILLINOIS, I 2 
Cook County, : 


William H. Barnum, being first duly sworn, deposes and on his 
oath says that he is a member of the firm of Harding, Nissen and Bar- 
num, and one of the plaintiffs in the above-entitled cause, and that 
he is conversant with all the matters and things pertinent and re- 
lating thereto, and he says that the demand of the said plaintiffs 
against the said defendant is for work, labor, and services by the 
said plaintiffs done and performed for the said defendant, at his re- 
quest, as his attorneys and legal advisers, and for money paid out 
and expended, for and at the request of the said defendant, by the 
said plaintiffs, and that after allowing to the said defendant all his 
just credits, deductions, and set-offs there is due and owing from 


the said defendant to the said — the sum of eight thousand 
o 


lars ($8,264). 


two hundred and sixty-four d 
WILLIAM H. BARNUM. 


Subscribed and sworn to before me this 6th day of April, A. D. 
1877, by the said William H. Barnum. 
[SEAL. ]} ADOLPH MOSES, N. P. 
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GEORGE W. HILL VS. GEORGE F. 


HARDING ET 


Copy of Account Sued On. 


AL. 


Mr. George W. Hill to Harding, Nissen and Barnum, Dr. 


1876. 
January 5. To taking deposition of Holmes, Hill ats. Porter 220 00* 
8-10. “ 60 in St. Louis, Searle 75 
14 
to j preparing and trying case of “ ‘“ Kibbs 
February —. 
January 19. “ cash paid for copy of de 2 00 
29. ‘ attendance in court on motion in Wheat to 
strike pleas from file. -._.....-.-------------- 5 00 
February 14. demurrer to declaration in Wheat vs. Hill sustained 
and judgment rs. pluintiffs 5 00 
March 4. „ attendance on superior court on motion to file new 
declaration in Wheat v. Hill 5 00 
21. drawing & filing pleas to amended declaration and 
drawing affidavit of merite in Wheat v. Hill 15 00 
April 12. “ vacating judgment waren 10 00 
June 5-13. „ preparing and trying Porter case and | settling cer- 
ere tificate of evident a ale 2,000 00* 
17. „ attendance in criminal court . 10 00 
20. 41 10 éé 66 Oe — lg 5 00 
July 8, 46 (6 66 66 K ͤ RE > Eas SIE. 10 00 
Sept. —. ‘ trial notice in four suits in U. S. court. 10 00 
6 —. trip to Quebec, $100. This is paid. 
October 2. “ retainer and plea in suit of R. K. Turner of mal- 
prosecution 100 00 
16. „ attendance in crim. c't & preparing & serving no- 
. Je 7 00 
19. attendance . dkciittnneiiemienncas 5 00 
2. 6 „ „ & drawing affidavit of rec- 
oa. ä — — 10 00 
13 
October 27. attendanceincrim.c’t& visits to Van Armanꝰs oſſice- 15 00 
30. 6 40 sé „FFF Fa Aiea rt Ee, Ratan ees 10 00 
November 2. oe %% ˙ AA 5 00 
a 0 oe “U.S. “ watching call e tied 10 00 
sé sé sé 10 40 sé ing r 10 00 
November — preparing and trying forgery case v. Turner in crim- 
to inal court, consultations with witnesses, asso- 
December —. ciate counsel, &. 1, 500 00 
1877. 
February 10. “ services, consultation & advice in extradition 
. P AWA A 20 00 


additional services - attendanee upon courts, on no- 


tices and motions, interviews with witnesses, ¢ con- 
sultations, 222 ———— 


work, labor, and services as attorne 

money paid, laid out, and expended _______ 

money had and received to and for the use of the 
. ˙ Ä os cacece 

money due for interest and forbearance 

labor, services, and material 


—— —— — — —ꝓ—u— 


Stricken out by leave of court. 
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14 And thereupon on the 18th day of April, 1877, there were 
filed in said cause certain pleas in the words and figures ſol 
lowing, to wit: 


Attachment. 
STATE OF ILLINOIS, * 
Cook County, ; 


In the Circuit Court of said County, to the April Term, A. D. 1877. 


Greorce W. HILL 
als 


Groxdx F. HARDINd, LAWRENCE J. J. Nissen, WILLIAM H. Barnum, 
Composing the Firm of Harding, Nissen & Barnum. 


And the said defendant, by Leonard Swett, his attorney, comes 
and defends the wrong and injury when, &c., and saith that he did 
not undertake or promise in manner or form as the said plaintiff, 
hath above thereof complained against him, and of this he puts 
himself upon the country, &e. 

By LEONARD SWETT Arp 
JOHN J. HERRICK, 


A' for Def t. 


And the said plaintiffs do the like, &c. 
HARDING, NISSEN & BARNUM, Pro Se. ¢ 


Attachment. 


STATE OF ILLINOIS, t 
Cook County, 


In the Circuit Court of said County, to the April Term, A. D. 1877. 


Georce F. HARDuINd, Lawrence J.J. Nissen, WILLIAM H. Barnum, 
Composing the Firm of Harding, Nissen and Barnum, 
v8. 
GrorGce W. HILL. 


15 STaTE OF ILLIxOIS, I.. 
Cook County, g 


And the said George W. Hill, defendant in the above - entitled 
cause, makes oath and says that he verily believes he has a good de- 
fense to this suit upon the merits as to the whole and to every part 


of the said plaintiffs’ demand. 
GEORGE W. HILL. 


| Subscribed and sworn to before me this 17th day of April, A. D. 
| 1877, by George W. Hill. Witness my hand and official seal. 
(seat. ] WILLIAM H. HOLDEN, WN. P 
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10 GEORGE w. HILT. vs. GEORGE p. HARDING Er AL. 


STATE OF ILLINOIS, I 1 | 
Cook County, 


In the Circuit Court of said County, to the April Term, A. D. 1877. | 


Grorce W. HI. 

GrorceE F. Harpinc, LAwrence J. J. Nissen, and WILLIAM I. . 
' 

' 


BARN Uu, Partners, &e. 


And the defendant, by Leonard Swett, his attorney, comes and 
defends, &c., and prays judgment of the said writ and that the same 
may be quashed, — he says lie was not, at the time said affi - 
davit of said plaintiff Barnum was made and filed herein or at the 
time said writ of attachment was issued or at any time before said 
writ of attachment was issued, about fraudulently to conceal, assign, 
or otherwise dispose of his property or effects or any part thereof so 
as to hinder or delay his creditors; and of this the defendant puts 


himself upon the country, &e. 
By LEONARD SWETT anp 
JOHN J. HERRICK, 


His Attorneys. 


Attachment. 


16 STaTE OF ILLINOIS, | 
Cook County, 


In the Circuit Court of said County, to the April Term, A. D. 1877. 


Georce F. HARDINd, Lawrence J. J. Nissen, and WILLIAM II. 
BarnuM, Partners, &c., 


v8. 
GEORGE W. HII. I. 


Strate OF ILLIxNOIS, | 
Cook County, | 


George W. Hill, the defendant in the above cause, being first duly 
sworn, on vath says that the plea by him above pleaded is true in 
substance and in fact. 


GEORGE W. HILL. 


Subscribed and sworn to before me this 17th day of April, A. D. 

1877. 

[sEAL.] WILLIAM H. HOLDEN, 
Notary Public. } 


And thereupon, on the 26th day of May, 1877, the following pro- 
ceedings were had and entered of record in said cause, to wit: 
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GEORGE W. HILL VS. GEORGE F. HARDING ET AL. 11 


Attachment. 


GeorGE F. Harpiné etf al. 
v8. on, 7648. 
Georce W. HIL. 


On motion of said plaintiffs, by their attorney, it is ordered by 
the court that the plea of said defendant filed herein traversing the 
attachment writ issued in said cause be, and the same is hereby, 
stricken from the files of suid cause. 


And thereupon, on the 18th, 19th, 20th, 21st, 22nd, 25th, 

17 26th, 27th, 28th, and 29th days of March, and on the Ist, 3rd, 

4th, 5th, Sth, 9th, 10th, 11th, and 12th days of April, 1878, 

the following, among other, proceedings were had and entered of 
record in said cause, to wit: 


Attachment. 


GeorcE F. HARDINd, Lawrence J. J. Nissex, WII- 
liam H. Barnum, Composing the Firm of Harding, 
Nissen and Barnum, 23977. 3220. 


v8. 
GeorGE W. IIII I. 


M’cu 18, 78. 


This day came the said parties, by their respeetive attorneys, and 
thereupon also came the jurors of a jury of good and lawful men, 
to wit, C. R. Crossman, William A. Brainard, George Valentine, 
Thomas Murphy, Charles Peterson, Martin Van Mehlen, Charles E. 
Hull, John Muldoon, William Peterson, J. B. Craney, Peter Curry, 
and C. M. Wood, who were duly empanelled and sworn to well and 
truly try the issues joined in suid cause and a true verdict render 
according to the evidence, and thereupon (the hour of adjournment 
having now arrived) the said jurors were allowed to separate and 
meet the court at the coming in thereof to-morrow morning. 


Attachment. 


Grondk F. Harpine, Lawrence J. J. Nissen, and 
William H. Barnum, Composing the Firm of 
Harding, Nissen & Barnum, 23977. 3220. 
vs. 
GEORGE W. HI. 


M’cu 19, 78. 
This day came again the said parties, by their respective attorneys, 
and thereupon also came the jurors of the jury aforesaid, who, after 
hearing part of the testimony (the hour of adjournment having now 
arrived), were allowed to separate and meet the court at the coming 
in thereof to-morrow morning. 
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12 GKORGE w. HILL VS. GEORGE F. HARDING ET AL. 


18 Attachment. 


Georce F. HARDINd, LAwRENCE J. J. Nissen, and 
William H. Barnum, Composing the Firm of 
Harding, Nissen & Barnum, as 3220. 
v8. 


GreorRGE W. HILL. 


M’cu 20, 78. 
This day came again the said parties, by their respective attor- 
neys, and thereupon also came the jurors of the jury aforesaid, who, 
after hearing further testimony (the hour of adjournment having 
now arrived), were allowed to separate and meet the court at the 
coming in thereafter to-morrow morning. 


Attachment. 
GrorGck F. HARDINq, Lawrence J. J. Nissen, and) 
William H. Barnum, Composing the Firm of 
Harding, Nissen and Barnum, » 23977. 3220. 


v8. 
Grorce W. Hitt. } 


M’cu 21, 78. 
This Cay came again the said parties, by their respective attor- 
neys, and thereupon also came the jurors of the jury aforesaid, who, 
after hearing further testimony in said cause (the hour of adjourn- 
ment having now arrived), were allowed to separate and meet the 
court at the coming in thereof to-morrow morning. 


Attachment. 


GeorGeE F. Harpinc, LAWRENCE J. J. Nissen, and 
William H. Barnum, Composing the Firm of 
Harding, Nissen & Barnum, 23977. 3220. 

. 9 


GORE W. HIL. j 


M'on 22, 78. 
This day came again the said parties, by their respective attor- 
neys, and thereupon also came the jurors of the jury aforesaid, who, 
after hearing further testimony in said cause (the hour of 
19 adjournment having now arrived), were allowed to separate 
and meet the court at the coming in thereof Monday morn- 
ing next. 
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Attachment. 


Georce F. Harpinc, Lawrence J. J. Nissen, and 
William Barnum, Composing the Firm of Hard- 
ing, Nissen & Barnum, 23977. 3220. 


v8. 
GreorcE W. HILL. 


M’cu 25, 78. 
This day came again the said parties, by their respective attorne 
and thereupon also came the jurors of the jury aforesaid, who, — fe. 
—— further testimony (the hour of adjournment having now 
arrived), were allowed to separate and meet the court at the coming 
in thereof to-morrow morning. 


Attachment. 


Georce F. HARDIN d, LAWRENCE J. J. Nissen, and 
William H. Barnum, Composing the Firm of 
Harding, Nissen & Barnum, 23977. 3220. 
v8. 
Georck W HILL. 


M’cu 26, 78. 
This day came agair the said parties, by their respective attorneys, 
and thereupon also came the jurors of.the jusy aforesaid, who, after 
hearing further testimony, were allowed to separate and meet the 
court at the coming in thereof to-morrow morning. 


Attachment. 


Greorce F. Harpinc, Lawrence J. J. Nissen, and 

William H. Barnum, Composing the Firm of 
Harding, Nissen & Barnum, 23977. 3220. 

. v8. 
Gondk W. HILL. 
M’cu 27, 78. 

This day came again the said parties, by their respective at- 
193 torneys, and thereupon also came the jurors of the jury afore- 
said, who, after hearing further testimony (the hour of ad- 


journment having now arrived), were allowed to separate and meet 
the cuurt at the coming in thereof to-morrow morning. 
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Attachment. 


GeorGceE F. Harpine, Lawrence J. J. Nissen, and 
William H. Barnum, Composing the Firm of 


Harding, Nissen and Barnum, 23977. 3220. 
v8. 
GrorGE W. HI. 
M’cu 28rn, 1878. 


This day came again the said parties, by their respective 

20 attorneys, and thereupon also came the jurors of the jury 

aforesaid, who, after hearing further testimony (the hour of 

adjournment having now arrived), were allowed to separate and 
meet the court at the coming in thereof to-morrow morning. 


Attachment. 


GeorcE F. HARDINd, LAWRENCE J. J. NISSEN, and 
William H. Barnum, Composing the Firm of Hard- 
ing, Nissen & Barnum, 


v8. 
GEORGE W. HILL. 


23977. 3220. 


Marca 297n, 1878. 
This day came again the said parties, by their respective at- 
torneys, and thereupon also came the jurors of the jury aforesaid, 
who, after hearing further testimony in said cause (the hour of ad- 
journment having now arrived), were allowed to separate and meet 
the court at the coming in thereof Monday morning next. 


Attachment. 


Grond F. HARDINd, Lawrence J. J. Nissen, and 
William H. Barnum, Composing the Firm of Hard- 
ing, Nissen & Barnum, 

vs. 
GEoRGE W. HILL. 


23977. 3220. 


ArRII. I, 78. 
This day came again the said parties, by their respective attor- 
neys, and thereupon also came the jurors of the jury aforesaid, who, 
after hearing further testimony in said cause (the hour of adjourn- 
ment having now arrived), were allowed to separate and meet the 
court at the coming in thereof Wednesday morning next. 
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Attachment. 


Grondx F. HAR DING, Lawrence J. J. Nissen, and 
William H. Barnum, Composing the Firm of Hard- | 
ing, Nissen & Barnum, 23977. 3220. 
v8. 
GeorcE W. HItt. 


Aprit. 3, 78. 
21 This day came again the said parties, by their respective 
attorneys, and thereupon came the jurors of the jury afore- 
said, who, after hearing further testimony (the hour of adjournment 
having now arrived), were allowed to separate and meet the court at 
the coming in thereof to-morrow morning. 


Attachment. 


GeorGE F. Harpine, LAWRENCE J. J. Nissen, and 
William H. Barnum, as Harding, Nissen and 
Barnum, 23977. 3220. 


v8. 
GeorceE W. HII I. 


ArRIL 4, 78. 


This day eame again the said parties, by their ip hs attor- 
neys, and thereupon also came the jurors of the jury aforesaid, who, 
after hearing further testimony (the hour of adjournment having 
now — were allowed to separate and meet the court at the 
coming in thereof to-morrow morning. 


Attachment. 


Grondk F. HAnDI Nd, Lawrence J. J. Nissen, anc 
William H. Barnum, Composing the Firm of Hard - 
ing, Nissen & Barnum, 23977. 3220. 


v8. 
Georce W. HII. I. 


Apriz 5, 78. 
This day came again the said parties, by their respective attor- 
neys, and thereupon also came the jurors of the jury aforesaid, who, 
after hearing further testimony in said cause (the hour of adjourn- 
ment having now arrived), were allowed to separate and meet the 
court at the coming in thereof Monday morning next. 
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Attachment. 


GeorGceE F. Harpinc, LAWRENCE J. J. Nisskx, and) 
William H. Barnum,Composing the Firm of Hard- 
ing, Nissen & Barnum, 23977. 3220. 

v8. 
GrorGce W. HI. ö 


APRIL. 8, 78. 


22 This day came again the said parties, by their respective 

attorneys, and also came again the jurors of the jury afore- 
said, and thereupon, after further and concluding testimony was ad- 
duced, on motion of plaintiffs, by their attorney, leave is granted 
them to amend the bill of particulars on file in said cause by strik- 
ing out therefrom the item of $2,000.00 of the Porter case, to which 
ruling of the court the said defendant, by his attorney, now here 
excepts; whereupon the said jurors, after hearing part of the argu- 
ments of counsel (the hour of adjournment having now arrived), 
were allowed to separate and meet the court at the coming in thereof 
to-morrow morning. 


Attachment. 


GrorGe F. Harpina, LAWRENCk J. J. Nissen, and) 
William H. Barnum, Composing the Firm of Hard- 
ing, Nissen & Barnum, 23977. 3220. 

V8. 


GEorGE W. HIL. 


APRIL 9, 78. 


This day came again the said parties, by their respective attor- 
neys, and thereupon also came the jurors of the jury aforesaid, who, 
after hearing further arguments of counsel (the hour of adjourn- 
ment having now arrived), were allowed to separate and meet the 
court at the coming in thereof to-morrow morning. | 


Attachment. 


Groxdk F. Harpinc, LAWRENCE J. J. Nissen, and 
William H. Barnum, Composing the Firm of Hard- 
ing, Nissen & Barnum, 23977. 3220. 
vs. 
GroxdkE W. HIL I. 


Aprit 10, 78. 
This day came again the said parties, by their respective attor- 
neys, and also came the jurors of the jury — Py who, after hear- 
ing further arguments of counsel (the hour of adjournment having 
now arrived), were allowed to separate and meet the court at the 
coming in thereof to-morrow morning. 7 
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23 Attachment. 


GeorcE F. Harpina, Lawrence J. J. Nissen, and 
William H. Barnum, Composing the Firm of Hard- 
ing, Nissen & Barnum, 23977. 3220. 
v8. 
Georce W. HILI. 


ArRIL 11, 78. 


This day came again the said parties, by their respective attorneys, 
and thereupon also came the jurors of the jury aforesaid, who, after 
hearing further and concluding arguments of counsel, as well as in- 
structions from the court, retired from the bar of the court to con- 
sider of their verdict, with leave from the court, by agreement of 
counsel, that when they shall have agreed upon a verdict they may 
reduce it to writing, sign and seal the same, separate and meet the 
court at the coming in thereof to-morrow morning. 


Attachment. 


Grorce F. HARDIxd, LAWRENCE J. J. Nissen, and 
William H. Barnum, Composing the Firm of Hard- 
ing, Nissen & Barnum, 23977. 3220. 
vs. f 
Grorce W. III . J 


ApRIL 12; 78. 


This day came again the said parties, by their respective attor- 
neys, and thereupon also came the jurors of the jury aforesaid and 
return into court their sealed verdict, whereby they do say, “ We, the 
jury, find the issue for the plaintiffs and assess the damages at thirtf- 
five hundred dollars ($3,500.00).” 

Whereupon the said defendant, by his attorney, moves the court 
to set aside said verdict and for a new trial of said cause. 

And thereupon, on the 11th day of May, 1878, the following pro- 
ceedings were had and entered of record in said cause, to wit: 


24 Attachment. 


Greorce F. Harpino, Lawrence J. J. Nissen, and 
William H. Barnum, Composing the Firm of Hard- 
ing, Nissen & Barnum, 23977. 3220. 
v8. 
Grorce W. HILL. 


This day came the attorney for said defendant and suggests upon 
the record that said defendant has been adjudicated a — by 
proceedings in — and moves the court for a stay of pro- 
ceedings herein; and the court, after hearing arguments of counsel 
thereon and being fully advised in the premises, doth overrule said 


motion. 
3—253 
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Whereupon came on to be heard the motion of said defendant to 
set aside the verdict of the jury aforesaid and for a new trial, and 
was argued by counsel, and the court, being fully advised in the 
premises, doth overrule said motion. 

Wherefore it is ordered and considered by the court that said 
George F. Harding. Lawrence J. J. Nissen, and William H. Barnum, 
composing the firm of Harding, Nissen and Barnum, plaintiffs, re- 
cover of said George W. Hill, defendant, the sum of thirty-five hun- 
dred dollars, their damages so as aforesaid by the jury assessed, to- 
— with their costs in this behalf expended, to be taxed and 
lave execution therefor. 

To all of which the said defendant, by his attorney, now here 
excepts and prays an appeal to the appellate court of the first dis- 
trict of Illinois, which is granted on condition that said defendant 
doth, within twenty days from date, execute and file an appeal bond 
in said cause in the penal sum of five thousand dollars, with good 
and sufficient security thereto; and it is further ordered that said 
defendant be, and he is, allowed sixty days from date in which to 
prepare and file a bill of exceptions in said cause. 


25 And thereupon, on the 22nd day of May, 1878, there was 
filed in said cause a certain appeal bond in the words and 
figures following to wit: 


(Bond not on file.) 


And thereupon, on the Ist day of July, 1878, there was filed in 
said cause a certain bill of exceptions in the words and figures fol- 
lowing, to wit: 


Attachment. 


STATE OF fen} 
County of Cook, 


In the Circuit Court of Cook County. 


Geo. F. Harpina, LAWRENCE J. J. Nissen, & WILLIAM H. BARNuM 
&. 
GreorGe W. HIL. 


Be it remembered that on the 28th day of March, A. D. 1877, it 
being then of the March term of said circuit court, the following 
order was made and entered of record in said cause—that is to say: 

This day came the said George W. Hill, as principal, and Horace 
M. Singer and Thomas B. Rice, as sureties, and entered into a recog- 


nizance herein in open court, whereby they and each of them for | 


themselves, their heirs, executors, and administrators, acknowledge 
themselves to owe and to be indebted unto the said George F. Hard- 
ing, Lawrence J. J. Nissen, and William H. Barnum in the penal 
sum of sixteen thousand five hundred and seventy-eight dollars, to 
be levied of their respective goods and chattels, lands and tenements, 
and real estate; the condition of which recognizance was such 
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that if the said George W. Hill should pay to the said George F. 
Harding, Lawrence J. J. Nissen, and William H. Barnum the amount 
of the judgment and costs which may be rendered against 
26 him in this suit on a final trial thereof within ninety days 
after such judgment shall be rendered, then such recogni- 
zance shall be void; otherwise to remain in full force and effect. 

It is therefore ordered that the attachment herein be and it is dis- 
solved, and that the property taken by virtue thereof be restored to 
said defendant. 

And be it also remembered that on the 26th day of May, A. D. 
1877, it being then of the May term of said circuit court, the follow- 
ing order was made by said circuit court by Hon. Wm. K. McAllister, 
one of the juilges thereof, and entered of record in said cause—that 
is to say: 

On motion of said plaintiffs, by their attorney, it is ordered by the 
court that the plea of said defendant filed herein traversing the 
affidavit for the attachment writ issued in said cause be, and the 
same is hereby, stricken from the files of said cause. 

And be it also remembered that on the day when the trial of the 
above-entitled cause was commenced before the Hon. Henry Booth, 
one of the judges of said court, to wit, on the 17th day of March, 
A. D. 1878, and before the trial of said cause was commenced, the 
said defendant made a motion in said court, before said judge, to re- 
instate the plea filed by him in said cause on April 18, 1877, travers- 
ing the affidavit for the writ of attachment issued in said cause, which 
was commenced by attachment, and for leave to contest the grounds 
on which said writ of attachment was issued before trying said cause 
on the merits, which affidavit was filed by said plaintiffs in said 
cause on the 16th day of March, A. P. 1877, and which plea so 
traversing said affidavit was stricken from the files by said court on 
the 26th day of May, A. D. 1877; but the said court, on the day and 
year aforesaid, to wit, the 17th day of March, A. D. 1878, and before 

the commencement of said trial, overruled said motion so 
27 made by said defendant; to which action of said court in so 
overruling said motion the said defendant at the time and in 
open court duly excepted; that on the hearing of said motion 
so made as aforesaid no evidence save the records and files of said 
court in said cause was submitted by either of said parties, and said 
plea so traversing said affidavit for said writ of attachment was 
stricken from the files at the time hereinbefore stated on the ground 
that said attachment was previously to the filing of said plea and on 
said defendant’s motion dissolved by the entry of the recognizance 
of record in said cause given by said defendant, as principal, and 
Horace M. Singer and Thomas B. Rice, as sureties, and said court 
denied said motion solely on and from the facts appearing on the 
face of the record & files in said cause. 
28 And be it also remembered that the account filed with the 
declaration is said cause and for the recovery of the items 
whereof said suit was brought, as amended, was and is as follows 
and not otherwise or different, to wit: 
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Copy of Account Sued On. 


Mr. George W. Hill to Harding, Nissen and Barnum, Dr. 


1876. 


January 8-10. To taking deposition in St. Louis, Hill ats. Searle 
14 


to 
February —. 


January 19. 
29. 


February 14. 


March 4. 
21. 
April 12. 
June 17. 
éé 20. 
July 8. 
Sept. —. 
October 2. 
16. 
29 

October 19. 
21. 

27. 

30. 

November 2. 
9. 

11. 

November — 

to 
December — 


Februa ry 10. 


30 


And the plaintiffs, on the trial of said enuse before said judge 

and jury, offered and introduced evidence tending to prove 
all of the items of said account; and the defendant on said trial offered 
and introduced evidence under his plea of the general issue filed 
April 18, 1878, in denial of said evidence of said plaintiffs, and the 
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said items of said account are the only matters which were or are 
involved in said cause and on which the verdict hereinafter men- 
tioned by said court was founded. 

The jury impanelled in said cause on the 12th day of April, A. D. 
1878, and of the March term of said circuit court of that year, re- 
tired, and after deliberation brought in their verdict in the following 
words and figures: 


“ We, the jury, find the issue for the | — and assess the dam- 


ages at thirty-five hundred dollars ($3 
“CHARLES E. HULL, Foreman.” 


And thereupon and on the same day and year last aforesaid said 
defendant entered his motion in said cause for a new trial thereof 
and for cause why such motion should be granted afterwards on 
May 11, 1878, filed in said cause in writing the — point, 
showing why said motion for a new trial should be granted, to wit: 


STATE OF ILLINOIS, ! ine 
Cook County, 


Circuit Court of Cook County. 


GrorceE F. HARDIxd, LAWRENCE J. J. Nissen, and WILLIAM H. 
BaRNUM 


v8. 
Georce W. IIILI. 


Action of assumpsit. 


In support of the motion for a new trial heretofore made in this 
cause the defendant files the following reason : 

The court erred in denying the motion of the defendant to restore 
or reinstate his plea, traversing the facts stated in the affidavit for 
the attachment. 


31 Afterwards, on April 20, 1878, plaintiffs, by their counsel, 

on notice duly given to defendant’s counsel, called up for argu- 
ment and disposal said motion of defendant for a new trial, but said 
defendant’s counsel insisted upon and obtained from the court a 
delay of three weeks, until May 11, 1878, for the court’s action upon 
said motion for a new trial, plaintiffs, by their counsel, objecting to 
said postponement. 

And afterwards, and before any judgment was rendered on said 
verdict in said cause, and before any other or further proceedin 
were had or taken in said cause, and on the seventh (7th) day of 
May, A. D. 1878, it being then of the April term of said court for 
that year, the said defendant filed in said cause with the clerk of 
this court a certificate in words and figures following: 
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NorTHERN District oF ILLINOIS, 88: 


In the District Court of the United States for the Northern District 
of Illinois. 


In the Matter of Grorce W. HII, by whom a petition for adjudi- 
cation of bankruptcy was filed on the 22nd day of April, A. D. 
1878, at Chicago, in said district, on the first day of May, A. D. 
1878, before Homer N. Hibbard, Esq., register in bankruptcy. 


I, Homer N. Hibbard, one of the registers in bankruptcy of said 
court, upon good proof before me taken, do find that the said George 
W. Hill has become a bankrupt within the true intent and meaning 
of the Revised Statutes of the United States, title LXI, bankruptcy, 
and amendments thereof, and I do hereby declare and adjudge him 
a bankrupt. 

Witness my hand, at Chicago, in said district, on the first day of 

May, A. D. 1878. 
32 H. N. HIBBARD, 
Register in Bankruptcy. 


NorTHERN District ILLINOIS, 88: 


In the District Court of the United States for the Northern District 
of Illinois. In Bankruptcy. 


In the Matter of Grondk W. HII. L, Bankrupt. 


I, Homer N. Hibbard, a register in bankruptcy in and for the said 
northern district of Illinois, do hereby certify that the above and 
foregoing hereunto attached is a true copy of the adjudication of bank- 
ruptcy on debtors’ petition in the above-entitled matter, as the same 
remain in my office. 

In witness whereof I have, at the city of Chicago, in said district, 
hereunto set my hand this Ist day of May, A. D. 1878. 

H. N. HIBBARD, 


Register in Bankruptcy. 


And afterwards, to wit, on the eleventh (11th) day of May, A. D. 
1878, and before any other proceedings were had or taken in said 
cause in said circuit court and before said motion of said defendant 
for a new trial had been argued or disposed of, the said defendant, 
having given to said plaintiffs one day’s notice in writing in this 
behalf, suggested to said circuit court and on the record thereof, be- 
fore the said judge thereof, that said George W. Hill, defendant, had 
been, and on the first (1st) day of May, A. D. 1878, was, adjudicated 
a bankrupt on his own petition as aforesaid by the district court of 
the United States for the northern district of Illinois, sitting as a 
bankrupt court, and made a motion in said circuit court, before said 
Judge, and in said cause, to stay further proceedings in said cause in 

said circuit court to await the determination of said court of 
33 bankruptcy on the question of the discharge of said George 
W. Hill in bankruptcy, and said defendant, at the same time 
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and on the hearing of his said motion for such stay of proceedings, 
presented to said — court, without objection thereto, the afore- 
said certificate of H. N. Hibbard. 

And it not being denied or questioned by any one that said 
George W. Hill had been adjudicated a bankrupt, as aforesaid, coun- 
sel for plaintiffs and for defendant argued said motion for stay of 
— on the basis that said fact of the — — said 
—— . Hill existed as stated in said certificate, and the court 
decided said motion on the basis that said fact of bankruptcy did 
exist. 

Whereupon plaintiffs, by their counsel, insisted upon the taking 
up of defendant’s said motion for a new trial first in order, but the 
court, determining otherwise, after hearing arguments of counsel 
on said motion for said stay of proceedings, overruled the same; to 
which action of said circuit court in so overruling said motion for 
said stay of proceedings the said defendant, at the time the same 
was taken, in open court, duly excepted. 3 

And thereupon afterwards, and on the same day, the said motion 
of said defendant for a new trial in said cause came on to be heard 
before said circuit court, the same judge presiding, and said circuit 
court, after hearing arguments of counsel on said motion for a new 
trial, overruled the same and rendered a judgment on said verdict 
of said jury; to which action uf said circuit court in so over- 
ruling said motion for a new trial and in rendering judgment on 
said verdict in favor of said plaintiffs and against said defendant 
said — at tlie time the same was taken, in open court, duly 
excepted. 

And now, forasmuch as the matters and things aforesaid do not 

appear of record in said cause in-said court, the said defend- 
34 ant tenders to the said judge, the Hon. Henry Booth, who 
tried said cause, this bill of exceptions in said cause, and 
prays that the said judge may sign and seal the same so as to make 
the matters and things aforesaid a part of the record in said cause 
in said circuit court, which is accordingly done on this 25 day of 


June, A. D. 1878. 
HENRY BOOTH, Judge. [seat.] 


And thereupon, on the 24th day of November, 1883, the following 
proceedings were had and entered of record in said cause, to wit: 


Attachment. 


Grorce F. Harpine, Lawrence J. J. Nissen, and WI 
LIAM H. BARNUM 23977 
v8. . 
Greorce W. HILL. 


And now on this day comes into court Lawrence J. J. Nissen, 
plaintiffs’ attorney, and moves the court to vacate the judgment 
theretofore entered in this cause and to redocket said cause anid to 
have judgment entered upon the verdict heretefore rendered in this 
cause in conformity with the directions and mandate of the appel- 
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late court of the first district, a transcript whereof reversing the 
judgment heretofore entered in said cause and remanding the same, 
with directions for further proceedings, has been filed in this court 
on the thirteenth day of November, eighteen hundred and eighty- 
three, and it appearing to the court that due notice of the filing of 
said transcript and of this motion has been given by said plaintiffs 
to Messrs. Brandt and Hoffmann, defendant’s attorneys, more than 
ten days ago, whereupon it is ordered that said cause be, and it 
hereby is, redocketed ; and thereupon the said defendant enters his 
cross-motion for leave to file an amended plea in said cause. On 
consideration thereof the court overrules said cross-motion ; to 

which ruling said defendant excepts, whereupon the said 
35 defendant, by his said attorney, moves the court for judg- 

ment in this case in favor of defendant and against plain- 
tiffs upon the evidence of discharge in bankruptcy of said defend- 
ant; which motion is overruled by the court; to the overruling of 
which the said defendant excepts; and thereupon the said plaintiffs, 
by their attorney, filed and produced to the court here in evidence 
a certified copy of discharge in bankruptcy of said defendant, where- 
upon the said defendant, by his said attorney, moves for judgment 
in favor of defendant and against said plaintiffs, releasing said de- 
fendant from all liability — — to April 22nd, 1878, on ac- 
count of all causes of action involved in this suit; on consideration 
whereof the court doth overrule said motion ; to which ruling of the 
court the said defendant, by his attorney, now here excepts, where- 
upon the court, being fully advised in the premises, doth sustain 
the motion of said — J. J. Nissen, plaintiffs’ attorney, so 
entered herein as aforesaid, to vacate the 4— heretofore en- 
tered in this cause; and it is ordered that said judgment be, and it 
hereby is, vacated and held altogether for naught. 

And, it having been made satisfactorily to appear to the court Lere 
that since the rendition of the verdict in the above-entitled cause the 
said defendant, George W. Hill, has received his discharge in bank- 
ruptcy, as appears from a duly certified copy of said discharge, under 
the seal of the district court of the United States of America for the 
northern district of Illinois and the hand of its clerk, now produced 
to the court and duly filed herein, it is, in accordance with the di- 
rections in said mandate contained— 

Ordered that said plaintiffs have and recover of the said defend- 
ant the sum of thirty-five hundred dollars damages, and it is fur- 
ther ordered that execution on this judgment be perpetually stayed. 

To all of which the said defendant, by his attorney, now 

36 here excepts and prays an appeal to the appellate court of 

the first district of Illinois, which is granted, on condition 

that said defendant doth, within thirty days from date, execute and 

file an appeal bond in said cause in the penal sum of five thousand 

dollars, with good and sufficient security thereto, to be approved by 
the court or by the clerk of this court. 

And it is further ordered that said defendant be, and he is, allowed 
thirty days from date in which to prepare and file a bill of excep- 
tions in said cause. 
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To the granting of said appeal the said plaintiffs, by their attor- 
ere 


ney, now except. 

And thereupon, on the 8th day of December, 1883, a certain order 
was made and entered of record and a certain bill of exceptions was 
filed in said cause; which said order and bill are in the words and 


figures following, to wit: 


Order. 


GeorGcE F. Harpinc, Lawrence J. J. Nissen, and WI 
LIAM H. BaARNuM 93977. 


vs. 
GeorcE W. HI. 
Attach ment. 


And now, at this day, as — stipulation filed herein, it is ordered 
that the time in which to file appeal bond in said cause be and it is 
extended until January 15th, 1884. 


Bill of Exceptions. 


STATE OF — 
Cook County, 


Circuit Court thereof. November Term, A. D. 1883. 


Grorce F. Harpine, Lawrence J. J. Nissen, and Witiiam H. 
BAaRNUM ' — 


v8. 
GeorceE W. HII. 


Be it remembered that heretofore, to wit, on the 24th day of 
November, A. D. 1883, being one of the days of said term of 
37 _ said court, before his honor John G. Rogers, one of the judges 
of said court, the following — had, to wit, L. J. 
J. Nissen, Esq., appearing for plaintiffs ; rge W. Brandt, Esq., 
appearing for defendant: : 
Mr. Nissen: I have filed the mandate from the appellate court, 
which reverses and remands this case and directs what judgment to 
enter. I filed that on the 13th, giving Mr. Brandt notice. 


At a term of the appellate court begun and held at Chicago on 


Tuesday, the second day of October, in the year of our Lord one 
thousand eight hundred and eighty-three, within and for the first 


district of the State of Illinois. 
Present: Hon. Wm. K. McAllister, presiding justice; Isaac G. 
Wilson, justice; Joseph M. Bailey, justice; Eli Smith, clerk ; Seth 


F. Hanchett, sheriff. 
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Turespay, November 13th, A. D. 1883. 
Greorce W. HIL. 
No. 207. 


vs. 
GreorGce F. HARDIN d, LAWRENCE J. J. NissEx, and 0 
WILLIAM II. Barnum. . 


Appeal Cook circuit. 


And now, on this day, this cause coming on to be heard upon the 
motion of the appellees to renand this cause to the circuit court of 
Cook county in accordance with the mandate of the supreme court 
of the State of Illinois, and the court being now fully advised in the 
premises, it is ordered by the court that said motion be sustained 
and that the judgment of the circuit court of Cook county be re- 

versed and the said cause remanded to that court with direc- 
38 tions to that court that, upon it satisfactorily appearing that 

the appellant has since the rendition of the verdict in said 
cause received his discharge in bankruptcy, it enter a judgment in 
favor of the plaintiffs and against the said defendant upon the ver- 
dict heretofore entered in this cause, with a perpetual stay of execu- 
tion. 

And it is further considered and ordered by the court that said 
— recover from the said appellees his costs by him in this 
behalf expended and that he have execution therefor. - 


I, Eli Smith, clerk of the appellate court in and for the first dis- 
trict of the State of Illinois, do hereby certify that the foregoing is a 
true copy of the final order of said appellate court in the above-en- 
titled cause of record in my office. 

In —— whereof I have set my hand and affixed the seal of 
the said appellate court, at Chicago, this 13th day of November, in 
the year of our Lord one thousand eight hundred and eighty-three. 

(SEAL. ] ELI SMITH, 
Clerk of the Appellate Court of the First District. 


The notice is as follows: 


State or ILLINOIS, | 
County of Cook, 


Circuit Court of Cook County. 


Grorce F. Harpina, —e J. J. Nissen, and WILLIAM II. 
ARNUM 


v8. 
GEORGE W. Hitt. 


To Messrs. Brand & Hoffmann, defendant’s attorneys: 


Take notice that the mandate of the appellant court of the first 
district, issued in this cause to the said circuit court, has 

39 this day been filed therein, and that I shall, on Saturday, the 
24th instant, at the coming in of the court, or as soon there- 

after as counsel can be heard, appear before the Honorable John G. 
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Rogers, judge of said circuit court, at the room usually by him 
occupied as a court room, and move the court to redocket said cause 
and enter judgment therein as directed by said mandate, when and 
where you can attend, if you see fit. 


13th November, 1883. 
L. J. J. NISSEN, 


NA Att'y. 


The court thereupon ordered said cause to be reinstated in said 
circuit court and redocketed therein. 


Mr. Branpt: Now, I have a motion which is as follows: 


STATE OF ILLINOIS, 
County of Cook, 


Circuit Court of Cook County. November Term, A. D. 1883. 


GeorGE F. Harpine, Lawrence J. J. Nissen, and WILHIAM H. 
BARNUM 


*. 
GeorGcE W. HIL. 


And now, on this 24th day of November, A. D. 1883, said defend- 
ant, by Brandt & Hoffmann, his attorneys, comes and presents to the 
court the annexed plea, and offers to file the same in said cause, and 


moves said court for leave to file the same. 
BRANDT & HOFFMANN, 


Def ts Att’ys. 


Said annexed plea so offered to be filed was in words and figures 
following, viz: ö 


STATE OF ILLINOIs, ine 
County of Cook, 


40 Circuit Court of Cook County. November Term, A. D. 1883. 


GreorGeE F. HAR DING, Lawrence J. J. Nissen, and WILLIAM H. 
BaRNUM 


v8. 
Georce W. HIL. 
Assumpsit. 


And now, on this 24th day of November, in this same term, comes 
the said defendant, George W. Hill, by his attornevs, Brandt & Hoff- 
mann, and says that said plaintiffs ought not further to maintain 
their aforesaid action against him, the defendant, because he says 
that after the last proceedings in this cause in this court, to wit, after 
the twelfth day of April, A. D. 1878, and of the March term, A. D. 
1878, of this court, on which last-named day the verdict in this 
cause was rendered, and after, to wit, the eleventh day of May, A. D. 
1878, and of the April term, A. D. 1878, of this court,on which last- 
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named day the judgment was entered in this cause by this court 
after the making of the several supposed promises in said declara- 
tion mentioned, and before this day, to wit, on the fifteenth day of 
September, A. D. 1879, the district court of the United States of 
America for the northern district of [llinois granted to the said de- 
fendant a certain discharge in these words and figures, to wit: 


District Court of the United States, Northern District of Illinois. 


Whereas George W. Hill, of Chicago, in the county of Cook, in 
said district, has been duly adjudged a bankrupt under the Revised 
Statutes of the United States—title, “ Bankruptcy —and appears to 
have conformed to all the requirements of law in that behalf: 

It is therefore ordered by the court that said George W. Hill be 
forever discharged from all debts and claims which by said title are 
made provable against his estate and which existed on the twenty- 

second day of April, A. D. eighteen hundred and seventy- 
41 eight, on which day the petition for adjudication was filed by 
him, George W. Hill, excepting such debts, if any, as are by 
law excepted from the — of a discharge in bankruptcy. 

Given under my hand and the seal of said court, at Chicago, in 

the said district, this fifteenth day of September, A. D. eighteen hun- 


dred and seventy-nine. 
H. W. BLODGETT, Judge. 
(SEAL. ] WM. H. BRADLEY, Clerk. 


And the said defendant further says that the several supposed 
causes of action in said declaration mentioned are in respect of debts 
and claims, and each of them is in respect of a debt or claim by said 
Revised Statutes of the United States—title, “ Bankruptcy —made 
provable against the estate of said defendant, and which existed on 
and before said twenty-second day of April, A. D. 1878, and that said 
several supposed causes of action are not nor are any nor any one of 
them in respect of any such debt or debts as is or are by said Revised 
Statutes of the United States—title, “ Bankruptcy —excepted from 
the operation of a discharge in bankruptcy, and this the said defend- 
ant is ready to verify; wherefore he prays judgment if said plaintiffs 
ought further to maintain their aforesaid action against him, &c. 

BRANDT & HOFFMANN, 
Attorneys for said Defendant. 


I ask leave to file that plea now at this stage of the case. 


But the court overruled said motion and refused to allow said de- 
fendant to file said plea ; to which ruling of the court said defendant 
then and there duly excepted. 

Whereupon said plaintiffs, by their attorney, presented to the court 


a paper in the words and figures following, viz: 


— — - oo 


—. 
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42 District Court of the —— States, Northern District of 
inois. 


Whereas George W. Hill, of Chicago, in the county of Cook, in 
said district, has been duly adjudged a bankrupt under the Revised 
Statutes of the United States—title, “ Bankruptcy—” and appears to 
have conformed to all the requirements of law in that behalf, it is 
therefore ordered by the court that said oe W. Hill be forever 
discharged from all debts and claims which by said title are made 
provable against his estate and which existed on the twenty-second 
day of April, A. D. eighteen hundred and seventy-eight, on which 
day the petition for adjudication was filed by him, George W. Hill, 
excepting such debts, if any, as are by law excepted from the opera- 
tion of a discharge in bankruptcy. 

Given under my hand and the seal of said court, at Chicago, in 
the said district, this fifteenth day of September, A. D. eighteen 


hundred and seventy-nine. 
H. W. BLODGETT, 
[SEAL.] WM. H. BRADLEY, Clerk. 


NortTHern District oF ILLInots, 88: 


I, William H. Bradley, clerk of the district court of the United 
States for said northern district of Illinois, do hereby certify the 
above and foregoing to be a true copy of the certificate of dis- 
charge in the matter of George W. Hill, bankrupt, in bankruptcy, 
as — from the records and originals thereof now in my 
custody. 

In — whereof I have hereunto set my hand and affixed 
the seal of said court, at my office, in Chicago, in said district, this 

twenty-seventh day of October, A. D. 1883. 
43 [SEAL. ] WM. H. BRADLEY, Clerk. 


Mr. Branpt: What is the next step? 

The Court: Mr. Nissen offers to show he was a bankrupt, and 
produces the certificate of bankruptcy. 

Mr. Branot: I object to trying any question of fact before this 
court. 

The Court: Objections overruled and exception by defendant. 

Mr. BRANDT: I desire now to have this case redocketed in its 
proper order. I want the case to take its proper place and await its 
proper order of trial, and I now make that motion. 

otion overruled by the court; to which ruling of the court the 
defendant then and there excepted. 

Mr. Branpt: The next motion I desire to make is that the issue 
in this case by the appellate caurt directed to be tried—that is, 
whether the defendant has been discharged in bankruptey—be tried 
by jury. I want a jury trial of that fact, and move that when it is 
tried it be tried by jury. 

Motion overruled by the court; to which ruling of the court the 
defendant then and there excepted. 
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The Court: On the presentation of the certificate of bankruptcy 
the order can be entered now. 

Mr. Bnaxpr: I object to the reception of this alleged copy of the 
discharge of the defendant in bankruptcy, because this is not the 
proper tribunal to present it to; it should be presented toa jury. I 
object to the document itself also, because it is not certified to ac- 
cording to law. There is no certificate of the presiding judge in 
addition to the clerk’s certificate, as is required on certificates issu- 
ing from a court of foreign jurisdiction. The district court of the 

United States is as much a court of foreign jurisdiction to 
44 this court as a court of New York or England. I make that 

specific objection to it that there is no certificate of the pre- 
siding judge of the court, a copy of whose record it purports to be, 
verifying the paper. 

But the court overruled said objections and received said paper 
in evidence; to which ruling of the court defendant then and there 
excepted. 

Said paper so presented to the court by the attorney for said plain- 
tiffs — so admitted in evidence by the court was the only evidence 
offered or received showing or tending to show that said defendant 
had been discharged in bankruptcy. 

And thereupon, immediately after the reception of said paper in 
evidence by the court, said defendant made the following motion, 
viz: 


STATE OF ILLINOIS, . 
Cook County, f°’ 


Circuit Court of Cook County. 


GeorGE F. Harpinc, LAWRENCE J. J. Nissen, and WILLIAM II. 
BaRNUM 


v8. 
Georce W. HItt. 


And now said defendant, by Brandt & Hoffmann, his attorneys, 
moves said court, upon the evidence of the discharge in bankruptcy 
of said defendant introduced herein, to enter a judgment in this case 
in favor of said defendant and against said plaintiffs. . 

Motion overruled by the court; to which ruling of the court de- 
fendant ther and there excepted. 

And immediately after the overruling of the last above motion 
said defendant made the following motion, viz: 
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Strate or ILLINors, . 
Cook bes. 


9 fe 


Circuit Court of Cook County. 


GreorcE F. Harpine, Lawrence J. J. Nissen, and WILLIAM H. 
BARNUM 


v8. 
Georce W. HILL. 


45 And now said defendant, by Brandt & Hoffmann, his at- 


torneys, moves said court, upon the evidence of the discharge 
in bankruptcy of said defendant introduced herein, to enter a judg- 
ment in this case in favor of said defendant and against said plain- 
tiffs, releasing said defendant from all liability — to the 
— day of April, A. D. 1878, on account of all causes of 
action involved in this suit. 

Motion overruled by the court; to which ruling of the court de- 
fendant then and there excepted. 

The Court: Now, I sustain the motion to enter judgment as the 
appellate court directs. The judgment will be for thirty-five hun- 
dred dollars and costs, and then the clerk will enter an order per- 
petually staying execution. 

To which ruling of said court the defendant then and there ex- 
cepted ; and, forasmuch as the matters aforesaid do not fully appear 
of record, said defendant tenders this bill of exceptions and prays 
that the same may be signed and sealed by the judge of this court, 
pursuant to the statute in such case made and provided, and it is 
done accordingly this 8th day of December, A. D. 1883. 

JNO. G. ROGERS, [seat.] 
Judge, &c. 


And thereupon, on the 10th day of January and on the 7th day 
of February, 1884, the following proceedings were had and entered 
of record in said cause, to wit: 


Attachment. 


GeorceE F. Harpine ei al. 
v8. 23977. 105}. 
G. W. HII. 


Jan. 10, 84. 
And now, at this day, as per stipulation filed herein, it is ordered 
by the court that the time in which to file appeal bond in said 
46 cause be, and it is, extended until the 10th day of February, 
1884. 
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Attachment. 
Gtorce F. Harpine et al. 


v8. bao. 105}. 
G. W. III. 


Fxn. 7, 84. 
And now, at this day, as per stipulation filed herein, it is ordered 
that the time in which to file an appeal bond in said cause be and 
it is extended until the 25th instant. 
And thereupon on the 13th day of February, 1884, there was filed 
in said cause a certain appeal bond in the words and figures follow- 
ing, to wit: 


Know all men by these presents that we, George W. Hill, of the 
city of Denver, State of Colorado, and Horace M. Singer and Thomas 
B. Rice, of the county of Cook and State of Illinois, are held and 
firmly bound unto George F. Harding, Lawrence J. J. Nissen, and 
William H. Barnum, also of the same county and State, in the penal 
sum of five thousand dollars, lawful money of the United States; for 
the payment of which, well and truly to be made, we bind ourselves, 
our heirs, executors, and administrators, jointly, severally, arid 
firmly, by these presents. 

— our hands and seals this 24th day of November, A. B. 

The condition of the above obligation is such that whereas the 
said George F. Harding, Lawrence J. J. Nissen, and William H. 
Barnum did, on the 24th day of November, A. D. 1883, in the cir- 
cuit court of Cook county, in the State aforesaid, and of the Novem- 
ber term thereof, A. D. 1883, recover a judgment against the ubove- 
bounden — W. Hill for the sum of thirty-five hundred dollars, 
and from which said judgment of the said circuit court of Cook 

county the said George W. Hill has prayed for and obtained 
47 an appeal to the appellate court within and for the first dis- 
trict of said State: 

Now, therefore, if the said George W. Hill shall duly prosecute 
his said appeal with effect, and moreover pay the amount of the 
judgment, costs, interests, and damages rendered and to be rendered 
against him in case the said judgment shall be affirmed in said ap- 
pellate court, then the above obligation to be void; otherwise to re- 
main in full force and virtue. 

GEO. W. HILL. SEAL. 
HORACE M. SINGER. [seat 
THOMAS B. RICE. SEAL 


Taken and entered into before me, in Chicago, this 13th day of 
JNO. G. ROGERS, Judge, &c. 


Feb’y, A. D. 1884. 
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Srarx or ILLINOIS, 5 
Cook County, 


I, Jacob Gross, clerk of the circuit court of Cook county, and the 
keeper of the records and files thereof, in the State aforesaid, do 
hereby certify the above and foregoing to be a true, perfect, and 
complete transcript of the record in certain cause lately pending in 
said court, on the common law side thereof, between George F. 
Harding et al., — 71 and George W. Hill, defendant. 

In witness whereof I have hereunto set my hand and affixed the 
seal of said court, at Chicago, in said county, this 19th day of Feb- 
ruary, 1884. 

"loouan SEAL. ] JACOB GROSS, Clerk. 


48 In the Appellate Court of the State of Illinois, First District. 
March Term, A. D. 1884. 


GeorGE W. HILL, Appellant, 
rs. 
Grokxdk F. HARDINd, LAWRENCER J. J. Nissen, WILLIAM H. Barnum, 
Appellees. 


And now comes said appellant, by Brandt & Hoffmann, his attor- 
neys, and says that in the record and proceedings aforesaid there is 
manifest error, in this, to wit: 

Ist. The court erred in refusing appellant leave to file his plea of 
his discharge in bankruptcy. 

2nd. The court erred in refusing to permit said case to be docketed 
in its regular order and await its regular order for trial and in trying 
the same out of its regular order. 

3rd. The court erred in refusing to permit the question of fact as 
to whether or not appellant had been discharged in bankruptcy to 
be tried by jury and in trying the same without a jury. 

4th. The court erred in receiving in evidence the paper purport- 
ing to be a copy of appellant’s discharge in bankruptcy, and, gener- 
ally, the court erred in admitting incompetent evidence. 

5th. The court erred in denying appellant’s motion to render judg- 
ment for him in this cause. 

6th. The court erred in denying cy —— motion to render a 
judgment releasing appellant from all liability subsequent to April 
22nd, A. D. 1878, on account of all causes of action involved in this 
suit. 
7th. The court erred in rendering the judgment against appel- 

ant. 

8th. There was no verdict in existence in the case on which to 
render judgment. 

9th. The judgment in the case was-for appellees, while it should 
have been for appellant. 
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49 Wherefore and for divers other errors apparent in said 
record appellant prays that the judgment rendered in said 


cause be reversed. 
BRANDT & HOFFMANN, 
Attorneys for Appellant. 


In the Appellate Court, First District Illinois. 


Grorce W. HI. 
78. *. 13856. 
GeorGE F. Harpine et al. 


Appeal Cook circuit. 


I, Eli Smith, clerk of the appellate court within and for the first 
district of Illinois, hereby certify that the transcript of record hereto 
attached and marked — is the original transcript of record filed in 
said appellate court on the Sth day of March, A. D. 1884, by said 
George W. Hill. | 

In testimony whereof I have hereunto set my hand and seal of 
said court, at Chicago, this 16th day of July, A. D. 1884. 

[COURT SEAL. ] ELI SMITH, 
Clerk of the Appellate Court, First District Illinois. 


Which said transcript is endorsed: “ 1856. Appellate court, Ist 
dist. III. Filed Mar. 5, 1884. Eli Smith, clerk. Gen. No. 1083. 
Filed July 19, 1884. E. F. Dutton, clerk.” 


50 Be it remembered that afterwards, to wit, on the day and 

year last aforesaid, viz., July 19, A. D. 1884, there was filed in 
the office of the clerk of said court a certified transcript of the record 
and proceedings of the appellate court of Illinois for the first dis- 
trict in said cause; which said transcript is in the words and figures 
following, viz: 


At a term of the appellate court begun and held at Chicago on 
Tuesday, the fourth day of March, in the year of our Lord one 
thousand eight hundred and eighty-four, within and for the first 
district of the State of Illinois. 


Present: Hon. Wm. K. McAllister, presiding justice; Isaac G. 


Wilson, justice; Joseph M. Bailey, justice; Seth F. Hanchett, sheriff ; 
Eli Smith, clerk. 5 


At the March Term, A. D. 1884. 


GrorGcE W. HIL. 
v8. 2 
GeorcE F. Harpina, Lawrence J. J. Nissen, and No. 1856. 
WILIA H. Barnum. 


Appeal Cook circuit. 


Be it remembered that on the 19th day of March, A. D. 1884, the 
same being one of the days of the March term, A. D. 1884, the fol- 
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GEORGE W. HILL VS. GEORGE F. H 


ps proceedings were had and entered of record in said cause, 
wit: 


Georce W. HILL. vs. Georce F. Harpine e al. 
Appeal Cook circuit. 


This day came appellees, by counsel, and moved the court to dis-. 


miss said appeal out of this court, and filed their written argument 
in support of said motion, and the court, not being fully ad- 
51 vised in the premises, doth take said motion under advisement. 


And thereupon, on the 22nd day of May, A. D. 1884, the following 
proceedings were had and entered of record in said cause, to wit: 


Georce W. HILL vs. Georce F. Harpine e al. 
Appeal Cook circuit. 


Said cause having this day been reached in the call of the docket, 
and no one appearing to argue the same, and the court not being 
— advised in the premises doth order that said cause be taken 
under advisement. . 


And thereupon, on the 25th day of June, A. D. 1884, the following 
order of affirmance was made and entered of record in said cause, 


Viz: 
GeorGE W. HILL vs. Georce F. Harpine et al. 
Appeal Cook circuit. 


On this day came again the said parties, and the court havin 
diligently examined and inspected as well the record and p - 
ings aforesaid as the matters and things therein assigned for error, 
and being now sufficiently advised of and concerning the premises, 
for that it appears to the court now here that neither in the record 
and — nom aforesaid nor in the rendition of the judgment 
aforesaid is there anything erroneous, vicious, or defective, and that 
that record is no error; therefore it is considered by the court that 
the judgment aforesaid be affirmed in all things and stand in full 
force and effect, notwithstanding the said matters and things therein 
assigned for error; and it is further considered by the court that 
the said George F. — et al., appellees, recover of and from the 
suid George W. Hill, appellant, their costs by them in this behalf 
expended, to be taxed, and that they have execution therefor. 


52 And thereupon, on the 15th day of July, A. D. 1884, in 
vacation after the March term, A. D. 1884, the following order 
was made and entered of record in said cause, to wit: 
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36 GEKURGE w. HILL vs. GEORGE F. HARDING ET AL. 


Grondk W. HILL vs. GeorGe F. Harpine et al. 
Appeul Cook circuit. 


This day came the appellant, by Brandt & Hoffmann, his counsel, 
and prayed an appeal in said cause to the supreme court of Illinois, 
and the court, after hearing argument of counsel and — ſully ad- 
vised in the premises, are of opinion that no appeal is allowable in 
said cause. Therefore it is ordered that the motion of said appellant 
be, and the same is hereby, denied. 

JOSEPH M. BAILEY, Judge. 


I, Eli Smith, clerk of the appellate court in and for the first dis- 
trict of Illinois, do hereby certify that the foregoing is a true copy 
of all orders and proceedings of the said appellate court in the above- 
entitled cause, of record in my office. 

In testimony whereof I have set my hand and affixed the seal of 
the said ap Mate court, at Chicago, this 16th day of July, in the 
year of our Lord one thousand eight hundred and eiglity-fſour. 

[COURT SEAL.] ELI SMITH, 
Clerk of the Appellate Court of the First District. 


In the Supreme Court of the State of Illinois, Northern Grand Divis- 
ion. September Term, A. D. 1884 


53 GreorGE W. HILL, Plaintiff in Error, 
v. 


Grokdk F. Harpinc, Lawrence J. J. Nissen, and WILLIAM II. 
BA RN UM, Defendants in Error. 


Error to the appellate court for the first district of Illinois. 


And now comes said plaintiff in error, George W. Hill, by Brandt 
& Hoffmann, his attorneys, and says that in the record and proceed- 
ings in said cause there is manifest error in this, to wit: 

Ist. Said appellate court erred in approving the action of said cir- 


cuit court in refusing plaintiff in error leave to file his plea of his | 


discharge in bankruptcy. | 

2nd. Said appellate court erred in approving the action of said 
circuit court in refusing to permit said cause to be docketed in its 
regular order and await its regular order for trial, and in trying the 
same out of its regular order. 

3rd. Said appellate court erred in approving the action of said 
circuit court in refusing to permit the question of fact as to whether 
or not plaintiff in error had been discharged in bankruptcy to be 
tried by jury, and in trying the same without a jury. 

4th. Said appellate court erred in approving the action of said 
circuit court in receiving in evidence the paper purporting to be a 
copy of the discharge of plaintiff in error in bankruptcy, and in 
holding that plaintiff in error had been discharged in bankruptcy. 

Sth. Said appellate court erred in approving the action of said 
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GEORGE w. HILL vs. GEORGE r. HARDING ET AL. 7 


circuit court in denying the motion of plaintiff in error to render 
judgment for him in this cause. , 
6th. Said appellate court erred in approving the action of said 
circuit court in denying the motion of plaintiff in error to enter a 
1 releasing him from all liability subsequent to April 22nd, 
A. D. 1878, on account of all causes of action involved in this 
suit. 
54 7th. Said appellate court erred in approving the action of 
the circuit court in holding that there was a verdict in ex- 
istence in this case on which a judgment could be rendered. 
8th. Said appellate — erred in approving the action of said cir- 
cuit court in rendering a judgment against 21 in error which 
might deprive him of a privilege claimed by him under a law of 
the United States, viz., the Statute of the United States relating to 
bankruptcy. 7 
9th. Said appellate court erred in affirming the judgment of said 
circuit court. 
Wherefore and for divers other errors apparent in said record ap- 
pellant prays that said judgment of said appellate court may be re- 


versed. 
BRANDT & HOFFMANN, 
Attorneys for Plaintiff in Error. 


Endorsed: Filed July 19, 1884. E. F. Dutton, clerk. 


Be it remembered that afterwards, to wit, on the 3rd day of Sep- 
tember, A. D. 1884, the same being one of the regular days of said 
term of said supreme court, certain — were had and orders 
made and entered of record by said court, among which is the fol- 
lowing, viz: 

Grorce W. HIL. 
v8. 
Grondk F. Harpine, Lawrence J. J. Nissen, and WV. H. 25. 
BaRNUM. , 


Error to Ist district. 


And now comes the defendants in error herein, by Harding, Nis- 
sen and Barnum, their attorneys, and move the court for cause 
shown to dismiss the writ of error herein, which said motion is by 
order of the court taken under advisement. 


Be it remembered that afterwards, to wit, on the 4th day of Sep- 
tember, A. D. 1884, the same being one of the regular days of said 
supreme court, certain proceedings were had and orders made 

55 and entered of record by said court, among which is the fol- 


lowing, viz: 
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Ht GrorGcE W. HIL I. 
25. 


——— 


er v8. 
q GrorceE F. Harpinc, LAwrence J. J. Nissex, and WX. H. 
1 BARNUM. : 


Error to 1st district. 


ae And now, on this day, the cause coming on for hearing of the mo- 
| tion of defendants in error heretofore entered herein to dismiss the 
He writ of error herein, the decision and determination of said motion 
i is by the court reserved to the final hearing of said cause. 


Be it remembered that afterwards, to wit, on the 5th day of Sep- 
tember, A. D. 1884, the same being one of the regular days of said 
term of said supreme court, certain — were had and orders 
made and entered of record by said court, among which is the fol- 
lowing, viz: 
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GrorGE W. HILL 
vs. 25 
a): Grondk F. Harpinc, LAwrence J. J. Nissen, and Wa. II. 8 
mii BaRNUM. 


j | Error to appellate court of Illinois, first district. 


1 0 Now, on this day, this cause comes on for hearing in the regular 
call of the docket, and it appearing to the court that the defendants 
in error have all been served with the process of this court more 
than ten days prior to the first day of the present term, and that a 
: | duly certified transcript of the record and proceedings of the court 


— 


below, together with printed abstracts thereof, and briefs and argu- | 
ments of counsel in support of the errors assigned herein, have been 
duly filed, as required by law and the rules of this court in that be- 
N half made and provided, and that this cause is here submitted upon 
| such transcript, abstracts, briefs, and arguments for the considera- 
i tion and judgment of the court: Therefore it is ordered by tl:e court 
| that this cause be, and the same is hereby, taken under advisement. 


56 State of Illinois Supreme Court, Northern Grand Division. 


At a supreme court begun and held at Ottawa on Tuesday, the 
first day of September, in the year of our Lord one thousand eight 
hundred and eighty-five, within and for the northern grand division 

| | of the State of Illinois. 
| 
' 


— 


Present: John H. Mulkey, chief justice; John M. Scott, justice; 


— 


John Scholfield, justice; Simon P. Shope, justice; Benj. R. Sheldon, 
justice; Alfred M. Craig, justice; — , justice; George R. Hunt, 
— general; William R. Milligan, sheriff; Alfred H. Taylor, 
clerk. 


Be it remembered that afterwards, to wit, on the 25th day of Jan- 


uary, A. D. 1886 (being in vacation after said term), certain orders 


Ha were made and entered of record by said court, among which is the 
1 following, viz: 
i}. 
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Grorce W. HIL. 
v8. 
Grorce F. Harpine, Lawrence J. J. Nis- No. 1083. 17 A. D. 
SEN, WILLIAM H. BARNUx. 


Error to appellate court, first district. 


On this day came again the said parties, and, the court havin 
diligently examined and inspected as well the record and p : 
ings aforesaid as the matters and things therein assigned for error, 
and being now sufficiently advised of and concerning the premises, 
for that it appears to the court now here that neither in the record 
and p ings aforesaid nor in the rendition of the judgment 
aforesaid is there anything erroneous, vicious, or defective, and that 
that record is no error, therefore it is considered by the court that 

the judgment aforesaid be affirmed in all things and stand 
57 in full force and effect, notwithstanding the said matters and 

things therein assigned for error; and it is further considered 
by the court that the said defendants in error recover of and from the 
said plaintiff in error their costs by them in this behalf expended, 
and that they have execution therefor. 


Be it remembered that afterwards, to wit, on the 25th day of Jan- 
uary, A. D. 1886, the opinion of the court was filed in the clerk’s 
office of said court in words and figures following, to wit: 


58 Opinion by Craig, J. 


Grorce W. Hitt. + 1 
v8. No. 1083. 17 A. D. 
GeorGE F. Harpinac e al. 


Error to first district. 


This was an action by attachment brought in 1877 by defendants 
in error in the circuit court of Cook county against George W. Hill 
to recover for services rendered as attorneys. The writ of attach- 
ment was levied on certain property belonging to Hill, and for the 
pur of releasing it from the levy, as provided by sec. 15, chap. 

1, R. L., 1874, he, with certain persons as sureties, entered into a 
— — conditioned ſor the payment of the judgment which 
might be rendered against him in the cause in a final trial thereof. 
After entering into this nizance the attachment was dissolved 
and the property released to Hill, as provided by the section of the 
statute supra. Upon a trial of the cause in the circuit court, before 
a jury, on the 12th day of April, 1878, the jury found the issues for 
the plaintiffs and returned a verdict in their favor for $3,500. The 
defendant entered a motion for a new trial. On the 22nd day of 
April, 1878, Hill filed his petition in bankruptcy in the district 
court of the U. S. for the northern district of Illinois, and on the first 
day of May following he was adjudged a bankrupt. On the 7th of 
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May he filed in this cause a certificate that he had been adjudged a 
bankrupt, and on the 11th day of the same month he entered a mo- 
tion for a stay of further proceedings in the cause until the court of 
bankruptcy should pass upon the question of his discharge. The 
circuit court denied the motion fora stay, overruled the motion for 
a new trial, and rendered judgment on the verdict. On appeal, the 
judgment was affirmed in the appellate court, and the judgment of 
the appellate court was subsequently affirmed here. See Hill vs. 
Harding, 93 III., 77. The construction of a statute of the U.S. being 
involved, the defendant Hill then removed the cause by 
59 vrit of error to the Supreme Court of the United States and 
the judgment of this court was reversed. Hill vs. Harding, 
107 U. S., 631. And the cause was remanded for further proceed- 
ings, in conformity with the opinion. The order of reversal hav- 
ing been filed in this court on the 27th day of Sept., 1883, an order 
was entered reversing the former judgment of the circuit court, and 
the cause was remanded, and the circuit court was directed, if it was 
made satisfactorily to appear that since the rendition of the verdict 
Hill had received his discharge in bankruptcy, the circuit court 
should then enter judgment on the verdict theretofore rendered, with 
perpetual stay of execution. On the 24th day of Nov., 1883, the 
cause was redocketed in the circuit court and Hill appeared and 
asked leave to file a plea, in which he set up his discharge in bank- 
ruptey. This the court denied and the defendant excepted to the 
decision. The defendants in error then presented to the court what 
purported to be a certified copy of a certificate of discharge of plain- 
tiff in error Hill, in bankruptcy, granted by the district court of the 
United States for the northern district of Illinois, and the court, 
after denying Hill’s request for a jury and his request that the case 
should take * place on the docket and wait its regular call 
for trial, entered a judgment on the verdict of the jury for $3,500, 
with perpetual stay of execution. We have been favored with an 
able and elaborate argument from counsel for plaintiff in error in 
which it is claimed that the judgment rendered in the circuit court 
is erroneous. Ifthe judgment rendered by the circuit court fol- 
lowed the mandate of this court, which was predicated upon the 
opinion of the Federal court, then the judgment will have to be 
affirmed. If, on the other hand, the judgment of the circuit court 
did not conform to the order reversing and remanding, it will have 
to be reversed. It may be observed that the cause was not remanded 
to the circuit court for the trial of any issue or question of fact before 
a jury. 
60 This court had decided that the decision of the circuit court 
denying a stay of proceedings to await the determination of 
the court in bankruptcy on the question of Hill’s discharge was 
proper. The writ of error brought before the Federal court for re- 
view that decision, and the Federal court held that the decision was 
erroneous and reversed and remanded for further proceedings in con- 
formity to the opinion. In the opinion to which the proceedings 
were required to conform we find the following. The stay does not 
operate as a bar to the action, but only as a suspension of proceed- 
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ings until the question of the bankrupt’s discharge shall have been 
determined in the United States court sitting in bankruptcy. “After 
the determination of that question in that court the court in which 
the suit is pending may proceed to render such judgment as the cir- 
cumstances of the case may require. If the discharge is refused, the 
plaintiff, upon establishing his claim, may obtain a general judg- 
ment. If the discharge is granted, the court in which the suit is 
pending may then determine whether the plaintiff is entitled toa 
special judgment for the purpose of enforcing an attachment made 
more than four months before the commencement of the proceed- 
ings in bankruptcy, or for the purpose of charging the sureties upon 
a bond given to dissolve such an attachment.” (107 U.S. Rep., 633, 4. 
There were directions to be followed after the cause was rema 

and placed upon the docket for final disposition, and from these di- 
rections it seems plain that if it appeared that the bankrupt court 
had refused Hill’s discharge, then plaintiffs in the action would be 
entitled to a general judgment against him for the amount the jury 
had found tobe due them. If, on the other hand, Hill had received 
his discharge in bankruptcy, it was not the duty of the court to re- 


- fuse to render a judgment of any character against him, but in that 


event the court might determine whether the plaintiffs were 
61 entitled to a special judgment for the purpose of preserving 

rights acquired in an action of attachment commenced more 
than four months before any proceedings were instituted in the bank- 
rupt court. 

n the remanding order which this court entered for the direction’ 
of the circuit court, where a final disposition of the case was to be 
made, the order required that court to enter a — judgment on 
the verdict if it appeared to the satisfaction of ‘the court that Hill 
had been discharged with a perpetual stay of execution. This, as 
we understand the opinion of the Federal court, was a full compli- 
ance with the directions of that court; but it is said in the argu- 
ment, “If the sureties in the recognizance are compelled to pay this 
debt Hill will be obliged to reimburse them, and will thus be en- 
tirely deprived of the benefit of his discharge in bankruptcy, if he 
has one.” The sureties of Hill on his recognizance are not before 
the court, and it will be time enough to determine their rights and 
liabilities and the rights and liabilities of Hill to them when a proper 
case presents these questions for determination. The only question 
presented by this record is whether the judgment rendered in the 
circuit court was the proper judgment to be rendered in the case. 
Counsel for plaintiff in error in argument ask this question: Does 
the judgment against Hill with perpetual stay of execution render 
the sureties in the recognizance to dissolve the attachment liable for 
the amount of said judgment, or can any judgment be entered which 
will render them liable for the sanie? And it is insisted that this is 
a question which it is necessary now to decide. We only regard it 
necessary now to determine what kind of a judgment was proper 
to be rendered. The ultimate effect of that judgment upon parties 
not before the court we do not understand to be a question fairly 
presented 285 the record, and what might be said in this case 
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upon that point would be obiter dictum in any subse- 
62 quent proceeding against the sureties. It is also claimed that 
the court erred in refusing to permit Hill's plea of bankruptcy 
to de filed. The cause was not remanded for trial. That was not 
the object or purpose of the remanding order, so that no necessity 
existed for making any change whatever in the pleadings. The fact 
that Hill had secured his discharge in bankruptcy could be made to 
appear as well without pleading that fact as if a plea had been filed, 
nor was there any fact to be tried by a jury, as claimed in the argu- 
ment. It is also claimed that the court erred in admitting in evi- 
dence the paper purporting to be a copy of the discharge of Hill in 
bankruptcy. The objection urged to the introduction of the evi- 
dence is that the copy of the discharge was not properly certified. 
Whether the paper was properly authenticated or not was a matter 
of little moment. It was a fact not in dispute that Hill had 
received his discharge. Counsel for Hill undertook to plead the 
fact by special plea, and when the same fact was proven by 
counsel for defendants in error without a plea it is difficult to see 
upon what ground objection can be rai to the evidence. That 
ill had received his discharge seems to have been conceded by 
both sides. It is also claimed that the court erred in entering judg- 
ment against Hill. It is said that there was no verdict to enter 
judgment upon that. It had been mer in judgment, and when 
that judgment was reversed that ended both judgment and verdict. 
It will be remembered that after the verdict was obtained and before 
judgment upon it Hill entered his motion fora stay of proceedin 
until the bankrupt court should pass on his discharge. This appli- 
cation the court denied, and this decision in the Federal court was 
held to be erroneous. Now, the correction of that error would leave 
the verdict standing as it was before the court overruled the 
63 application, and all the court had to do was to receive evi- 
dence of the discharge and then render a proper judgment 
on the original verdict, which, as we understand the record, was the 
same found by the circuit court. A motion was entered to dismiss 
the writ of error, but we perceive no merits in the motion. Whether 
the court erred in the rendition of the judgment was a question 
which plaintiff in error had the right to present for determination. 
The judgment will be affirmed. 


64 STATE OF ILLINOIs, 
Northern Grand Division,, 


Supreme Court. 


I, Alfred H. Taylor, clerk of the supreme court for the northern 
grand division of the State of Illinois, and keeper of the records and 
seal thereof, do hereby certify the above and foregoing to be a true 
copy of a certified transcript of the record and proceedings of the 
circuit court of Cook county, Illinois, and appellate court of Illinois, 
first district, together with the record and proceedings and opinion 
of the said supreme court in a certain cause lately pending in said 
court, wherein George W. Hill was plaintiff in error and George F. 
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GEORGE w. HILL vs. GEORGE F. HARDING ET Al. 
Harding, Lawrence J. J. Nisson, and William H. Barnum were de- 
fendants in error, as the same appears from the records and files in 
my Office still remaining. 

In testimony whereof I have set my hand and affixed the seal of 
said supreme court, at Ottawa, this eighteenth day of February, in 
the year of our Lord one thousand eight hundred and eighty-six. 

[Seal of the Supreme Court, State of Illinois. Aug. 23, 1818.] 


A. H. TAYLOR, 
Clerk of the Supreme Court. 


I do hereby certify that the annexed certificate and attestation of 
A. H. Taylor are in due form of law; and I do further certify that 
he is clerk of the supreme court for the northern grand division of 
the State of Illinois, and that his signature to said certificate is 
genuine. 

Given at Ottawa, Illinois, March 15th, A. D. 1886. 

JOHN H. MULKEY, 


Chief Justice of the Supreme Court of the State of Illinois. 


65 Copy of Bond. 
Know all men by these presents that we, George W. Hill, of Den- 


ver, State of Colorado, as im age Edward T. Singer, as surety, | 


of Cook county, State of Illinois, are held and firmly bound unto 
George F. Harding, Lawrence J. J. Nissen, and William H. Barnum 
in the penal sum of five hundred dollars ($500), lawful money of the 
United States; for the payment of which, well and truly to be made, 
we bind ourselves, our heirs, executors, aud administrators, jointly, 
severally, and firmly, by these presents. 

Witness our hands and seals this twenty-fourth day of March, 
A. D. 1886. 

The condition of the above obligation is such that whereas the 
suid George F. Harding, Lawrence J. J. Nissen, and William H. 
Barnum did, on the 25th day of January, A. D. 1886, by the order 
and opinion of the supreme court of the State of Illinois, recover a 
judgment of affirmance of a judgment of the appellate court of Illi- 
nois for the first district, which last judgment was an affirmance of 
a judgment of the circuit court of Cook county, State of Illinois, as 
well as for costs of suit, from which said judgment of said supreme 

court of Illinois said George W. Hill is about to prosecute a 


66 writ of error from the Supreme Court of the United States to 


said supreme court of Illinois: 
Now, therefore, if the said George W. Hill shall prosecute his said 


writ of error with effect and if he fail therein shall answer all costs, 


then the above obligation to be void ; otherwise to remuin in full 


force and virtue. 
GEORGE W. HILL. SEAL. 
EDWARD T. SINGER. [sgat. 
— U— SEAL. 
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Approved by Wm. H. Bradley, clerk of the circuit court of the 
United States for the northern district of Illinois. 

In testimony whereof I have hereto subscribed my name and 
affixed the seal of said court, at my office in Chicago, in said dis- 


trict, April 2, 1886. 
WM. H. BRADLEY, Clerk, 


[CouRT SEAL. ] By E. A. DRUMMOND, Dep’ty Clerk. 


Bond approved, but not to operate as a supersedeas, this April 


6, 86 
JOHN M. HARLAN, 
Justice Sup. Ct L. S., Tth Circuit. 


Endorsed: „Filed April 9, 1886. A. H. Taylor, clerk.” 


67 UNITED SrArks OF AMERICA, 88: 


The President of the United States of America to the honorable 
the judges of the supreme court of the State of Illinois, Greeting : 


Because in the record and proceedings as also in the rendition of 
the judgment of a plea which is in the said supreme court before 
you, or some of you, being the highest court of law or equity of the 
said State in which a decision could be had in the said suit between 
George W. Hill, plaintiff in error, and George F. Harding, Lawrence 
J. J. Nissen, and William H. Barnum, defendant in error, wherein 
was drawn in question the validity of a treaty or statute of, or an 
authority exercised under, the United States, and the decision was 
against their validity; or wherein was drawn in question the validity 
of a statute of, or an authority exercised under, said State, on the 

round of their being repugnant to the Constitution, treaties, or 
— of the United States, and the decision was in favor of such 
their validity ; or wherein was drawn in question the construction 
of a clause of the Constitution, or of a treaty or statute of 
68 or commission held under the United States, and the decis- 
ion was against the title, right, privilege, or exemption spe- 
cially set up or claimed under such clause of the said Constitution, 
treaty, statute, or commission, a manifest error hath happened to 
the great damage of the said plaintiff in error, as by his complaint 
appears, we, — willing that error, if any hath been, should be duly 
corrected and full and speedy justice done to the parties aforesaid in 
this behalf, do command you, if judgment be therein given, that then, 
under your seal, distinctiy and openly, you send the record and pro- 
ceedings aforesaid, with all things concerning the same, to the Su- 
— Court of the United States, together with this writ, so that you 
ia ve the same at Washington on the second Monday of October next, 
in the said Supreme Court to be then and there held, tliat, the record 
and proceedings aforesaid being inspected, the said Supreme Court 
may cause further to be done therein to correct that error what of 
right and according to the laws and customs of the United States 
should be done. 
Witness the Honorable Morrison R. Waite, Chief Justice of the 


bo 
3 


said Supreme Court, the sixth day of April, in the year of our Lord 
one thousand eight hundred and eighty-six. 
[Seal of the Supreme Court of the United States.] 
JAMES H. McKENNEY, 
Clerk of the Supreme Court of the United States. 


Allowed by— 
JOHN M. HARLAN, 
Justice Sup. C’t U. &. 


April 6, 86. 


69 The United States of America to George F. Harding, Law- 
: rence J. J. Nissen, and William H. Barnum, Greeting : 

You are hereby cited and admonished to be and a rata Su- 
preme Court of the United States to be holden at Washington on the 
second Monday of October next, pursuant to a writ of error filed in 
the clerk’s office of the supreme court of the State of Illinois, wherein 
George W. Hill is plaintiff in error and you are defendants in error, 
to show cause, if any there be, why the judgment rendered against the 
said plaintiff in error, as in the said writ of error mentioned, should 
not be corrected, and why speedy justice should not be done to the 
parties in that behalf. ä 

Witness the Honorable John M. Harlan, associate justice of the 
Supreme Court of the United States, this sixth day of April, in the 
year of our Lord one thousand eight hundred and eighty-six. 

JOHN M. HARLAN, 
Associate Justice Sup. Ot U. &. 


70 On this — day of „in the year of our Lord one thou- 

sand eight hundred and eighty —, personally appeared —— 
——, before me, the subscriber, —— ——, and makes oath that he 
delivered a true copy of the within citation to ——. 


Sworn to and subscribed the — ——, A. D. 188-. 


Received a copy of within document this 10th day of April, A. D. 


1886 
GEORGE F. HARDING. 
L. J. J. NISSEN, & 
WM. H. BARNUM. 


71 Unitxep States OF AMERICA, \ es ; 
State of Illinois, : 
Supreme Court, Northern Grand Division. 


To the honorable the Chief Justice and associate justices of the 
Supreme Court of the United States: 
I, Alfred H. Taylor, clerk of the supreme court of Illinois in and 
for the northern grand division of said State of Illinois, and keeper 
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46 GEORGE W. HILL vs. GEORGE Y. HARDING ET AL. 


of the records and seal thereof, do certify and return to the said 
annexed writ of error that the certified copy of the record and pro- 
ceedings in said supreme court of Illinois hereunto annexed is a 
full, true, and correct copy of all the record and proceedings in said 
supreme court of Illinois in said cause, wherein George W. Hill was 
plaintiff in error and George F. Harding, Lawrence J. J. Nissen, 
and William H. Barnum were defendants in error, wherein judg- 
ment was rendered by said supreme court of Illinois against said 

laintiff in error on the 25th day of January, A. D. 1886; and I 
urther return herewith a full, true, and complete copy of the opin- 
ion of said supreme court of Illinois, certified with the record and 
proceedings aforesaid, and a copy of the bond given by said plain- 
tiff in error in that behalf, the original of said bond remaining on 
file in my said office. 

Witness my hand and the seal of said supreme court, at Ottawa, 
in said northern grand division of said State, this ninth day of 
April, in the year of our Lord one thousand eight hundred and 
eighty-six. 

[Seal of the Supreme Court, State of Illinois, Aug. 23, 1818.] 


A. H. TAYLOR, 
Clerk of the Supreme Court. 


72 To the honorable the justices of the Supreme Court of the 
United States: 


Your 2 George W. Hill, respectfully shows unto your 
honors that he is aggrieved by a final judgment of the supreme 
court of the State of Illinois, rendered on the 25th day of January, 
A. D. 1886, in a suit then in said last-mentioned court pending, 
wherein your petitioner was plaintiff in error and George F. Hard- 
ing, Lawrence J. J. Nissen, and William H. Barnum were defend- 
ants in error, which said judgment was in affirmance of the judgment 
of the appellate court of the first district of said State, and that said 
last-mentioned judgment was an affirmance of the judgment of the 
circuit court of Cook county, in said State, in a certain action, in 
which said George F. Harding, Lawrence J. J. Nissen, and William 

H. Barnum were plaintiffs and your petitioner was defendant, 
73 by which last- mentioned judgment the said plaintiffs in said 

action were considered to recover of your petitioner the sum 
of 83,500 and costs, with perpetual stay of execution. Said judg- 
ment was rendered in an action of assumpsit, in which a provisional 
attachment had been sued out by the plaintiffs at the commence- 
ment of the action and levied on certain of the defendant’s property, 
to release which the defendant gave a recognizance, with sureties 
under the statute cf Illinois, to dissolve the attachment. 

Before any judgment was rendered in said suit by said circuit 
court your petitioner claimed to have been adjudged a bankrupt 
under the act of Congress to establish a uniform system of bank- 
ruptey throughout the United States, approved March 2d, A. D. 
1867. He also moved said circuit court, before any judgment was 
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rendered against him therein, to stay all further proceedings 
74 in said circuit court in said cause to await the determination 

of the court of bankruptcy on the question of his discharge as 
a bankrupt. He based his motion on section twenty-one of said 
bankrupt act. He also claimed that the debt due from him to said 
plaintiffs in said suit, which was the foundation of the judgment of 
said circuit court, was one provable under said bankruptlaw. Said 
circuit court refused tostay said proceedings and rendered a judgment 
against your petitioner, which was affirmed by the supreme court of 
Illinois (Hill v. Harding, 93 III., 77), but reversed by the Supreme 
Court of the United States (Hill v. Harding, 107 U. S., 631). Said 
cause was thereupon remanded to said circuit court for further pro- 
ceedings. Your petitioner was discharged as a bankrupt by said 

court of bankruptcy on September 15th, A. D. 1879, and 
75 upon said cause being remanded to said circuit court pro- 

sented to said circuit court a plea of said discharge in bank- 
ruptcy and asked leave tu file the same, but said circuit court refused 
to permit said plea to be filed, and thereby denied your petitioner a 
right, . or immunity which he claimed under the provisions 
of said bankrupt law. Your petitioner also demanded that the 
question whether or not he had been discharged as a bankrupt be 
tried by a jury, but said circuit court refused said demand and pro- 
ceeded to try and tried said question without a jury, and thereby 
denied to your petitioner a right, privilege, or immunity which he 
claimed under the Constitution of the United States. Upon the 
fact of the discharge in bankruptcy of your petitioner being 

made to appear to the satisfaction of said circuit court, 
76 your petitioner moved said circuit court to enter a judg- 

ment in his favor, but said circuit court denied said mo- 
tion, and entered a judgment in said cause against your peti- 
tioner, and thereby deprived him of a right, privilege, or immu- 
nity which he claimed under the provisions of said bankrupt law ; 
and your petitioner further shows that after the first judgment 
rendered in this cause had been reversed by the Supreme Court of 
the United States the supreme court of Illinois and said circuit court 
of Cook county did not in said cause proceed in harmony with the 
opinion of said Supreme Court of the United States in said cause, 
but proceeded contrary thereto, and in such a way as to deny to 
your petitioner the benefit of his discharge as a bankrupt under said 

bankrupt law. Your petitioner appealed from said several 
77 acts of said circuit court, assigning for error, among other 

things, said acts of said circuit court, and these were the prin- 
cipal questions decided by the two appellate courts above mentioned, 
which involved a construction of certain laws of the United S:ates, to 
wit, sections 5044, 5106, 5118, 5119 of the Revised Statutes of the 
United States, titled Bankruptcy; and of article “seven” of the 
amendments to the Constitution of the United States, and by the 


judgment of said supreme court of Illinois your petitioner was denied 


the benefit of the above-specified provisions of the laws and Consti- 
tution of the United States. 
Your petitioner farther shows that said supreme court of the State 
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48 GKORGE w. HILL VS. GEORGE F. HARDING ET AL. 


of Illinois is the highest court of that State in. which said questions 
and said cause could be decided, all of which will fully 
78 and at large appear by reference to a copy of the record and 

proceedings in said cause in said last-mentioned court, and a 
certificate, under the hand of Hon. John H. Mulkey, the chief justice 
of said court, filed herewith as part of this petition. 

Your petitioner respectfully submits that said supreme court of 
the State of Illinois erred in ratifying and approving said acts of 
said circuit court and in rendering the judgment rendered in this 
cause. 

Your petitioner therefore prays that a writ of error may issue 
from this honorable court to the supreme court of the State of IIli- 
nois, and that the record of said judgment may be brought into this 
court and the manifest errors therein corrected, and that said judg- 
ment may be reversed ; and, as in duty bound, will ever pray, &e. 

GEORGE W. BRANDT, 
Attorney for Petitioner. 


79 Unitep STATES OF — a 
Supreme Court of Illinois, 


In the Supreme Court of the State of Illinois. 
GreorGe W. HILL, Plaintiff in Error, 


v. 
GreorGE F. HAR DING, L. J. J. Nissen, and WILLIAM II. Barnum, 
Defendants in Error. ; 


I, John H. Mulkey, chief justice of the supreme court of Illinois, 
hereby certify that the above cause was lately pending in said court ; 
that George W. Hill, plaintiff in error, before judgment was rendered 
therein against him in the circuit court of Cook county, in this State, 
in which this case was originally commenced, claimed to have been 


_ adjudged a bankrupt under the act of Congress to establish a uni- 


form system of bankruptcy throughout the United States, approved 

March 2d, A. D. 1867. He also moved said court before any 
80 judgment was rendered against him therein to stay all fur- 

ther proceedings in said circuit court in said cause to await 
the determination of the court of bankruptcy on the question of his 
discharge as a bankrupt; that he based his motion on section twenty- 
one of said bankrupt act. He also claimed that the debt due from 
him to defendants in error, and which was the foundation of the 
—— of said circuit court in this case, was one provable under 
said bankrupt law. Said circuit court refused to stay said proceed- 
ings and rendered a judgment against said Hill, which was affirmed 
by this court (Hill v. Harding, 93 III., 77), but reversed by the Su- 
* Court of the United States (Hill v. Harding, 107 U. S., 631). 
Said cause was thereupon remanded to said circuit court for fur- 
ther — Said Hill was discharged as a bankrupt by 
said court of bankruptcy on September 15th, A. D. 1879; and 

upon said cause being remanded to said circuit court 
81 presented to said circuit court a plea of said discharge in 
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bankruptcy, and asked leave to file the same, but said circuit 
court refused to permit said plea to be filed, and thereby denied said 
Hill a right, privilege, or immunity which he claimed under the pro- 
visions of said bankrupt law. Said Hill also demanded that the 
question whether or not he had been discharged as a bankrupt be 
tried by a jury, but said circuit court refused said demand, a 
ceeded to try said question without a jury, and thereby denied to 
said Hill a right, — , or immunity which he claimed under 
the Constitution of the United States. Upon the fact of said dis- 
charge in bankruptcy of said Hill being made to appear to the satis- 
faction of said circuit court,said Hill moved said court to enter a judg- 
ment in his favor, but said circuit court denied said motion 
82 and entered a judgment in said cause against said Hill, with 
perpetual stay of execution, and the said Hill was de- 
prived of a right, privilege, or immunity which he claimed under 
the en of said bankrupt law. On the 25th day of January, 
A. D. 1886, said actions of said circuit court were ratified and ap- 
— by the supreme court of Illinois. Said supreme court of 
llinois is the highest court of said State in which a decision in said 
suit can be had. Said acts of said circuit court above referred to 
were the principal questions in the cause and the ones upon which 
the decision in the case turned. 
In witness whereof I have hereunto subscribed my — this 27th 


day of February, 1886. 
JOHN H. MULKEY, 
Chief Justice Sup. Court Il. 


83 UnitTED STATES OF AMERICA, 88: 


In the Supreme Court of the United States. 
Grorce W. HILL, Plaintiff in Error, 


v. 
Grondk F. HAR DING, Lawrence J. J. Nissen, and WILLIAM 
H. Barnum, Defendants in Error. 


And now comes said George W. Hill, plaintiff in error, by George 
W. Brandt, his attornev, and says that in the record and proceedings 
aſoresaid there is maniſest error in this, to wit: 

Ist. The supreme court of Illinois did not follow nor obey the 
opinion or decision of the Supreme Court of the United States in this 
case, but, on the contrary, proceeded hostile thereto and directed 
that the circuit court of Cook county, State of Illinois, should enter 
a judgment in this cause contrary to and in hostility with said de- 
cision and opinion. 

2d. The circuit court of Cook county, State of Illinois, erred in 
denying to plaintiff in error leave to file his plea of his discharge in 
bankruptcy, and the appellate court for the first district of Illinois 
and the supreme court of Illinois erred in ratifying and approving 

said action of said circuit court. 
84 3d. The circuit court of Cook — Mae of Illinois, erred 
in — permit the question of as to whether or not 
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50 GEORGE W. HILL VS. GEORGE F. HARDING ET AL. 


plaintiff in error had been discharged as a bankrupt to be tried by 
a jury, and the appellate court of Illinois for the first district and 
tlhe supreme court of Illinois erred in ratifying and approving said 
act of said circuit court. | 

Ath. The circuit court of Cook county, State of Tilinois, erred in 
denying the motion of plaintiff in error to enter judgment for him 
after the fact of his bankruptey had been made to appear to the 
satisfaction of that court, and the appellate court for the first district 
of Illinois and the supreme court of Illinois erred in ratifying and 
approving said act of said circuit court. 

dth. The circuit court of Cook county, State of Illinois, erred in 
denying the motion of plaintiff in error to enter a judgment releasing 
him from all liability subsequent to April 22d, A. D. 1878, on ac- 
count of all causes of action involved in this suit, and the appellate 
court for the first district of Illinois and the supreme court of 
Illinois erred in ratifying and approving said act of said circuit 

court. 
85 6th. The circuit court of Cook county, State of Illinois, 
erred in holding that there was a verdict in existence on 
which a judgment could be rendered in this case, and the appellate 
court for the first district of Illinois and the supreme court of Illinois 
erred in ratifying and approving said act of said cirenit court. 

7. The cireuit court of the State of Illinois erred in rendering a 
judgment against plaintiff in error which might deprive him of a 
privilege claimed under a law of the United States, viz., the statute 
of the United States relating to bankruptcy, and the appellate court 
for the first district of Illinois and the supreme court of Illinois erred 
in ratifying and approving said act of said circuit court. 

Wheretore said plaintiff in error prays that said action and judg- 
ments of said circuit court of Cook county, said appellate court, and 
said supreme court of the State of Illinois be reversed. 

GEORGE W. BRANDT, 
Attorney for Plaintiff in Error. 

Endorsed on cover: Illinois supreme court. No. 253. George W. 
Hill, plaintiff in error, vs. George F. Harding, Lawrence J. J. Nissen, 
and William II. Barnum. Filed April 12, 1886. 
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IN THE 


Supreme Court of the United States. 


OCTOBER TERM, A. D. 1888. 
NO. 253. 


-_ - ——_»__ oe  ---———- 


GEORGE W. HILL, 
Plantif{ in Error, 
vs, 


GEORGE F. HARDING, WILLIAM H. BAR- 


NUM anp LAWRENCE J. J. NISSEN, 
Defendants in Error. 


— — — 


SrATEMENT. 


This was an action of assumpsit, commenced on the 
16th day of March, A. D. 1877, by defendants in error 
against plaintiff in error, in the Circuit court of Cook 
county, Illinois, to recover the value of certain legal ser- 
vices. The suit was commenced by attachment, founded 
on an affidavit of defendant in error Barnum, in which he 
stated that there was due defendants in error the sum of 
$8,264., and that plaintiff in error was “ about fraudu- 
“ently to conceal, assign or otherwise dispose of his 
property or effects, so as to hinder or delay his credi- 
“tors.” (ecord, p. 2.) 


The statutes of Illinois, in the chapter relating to 
attachments, provide, among other things, as follows, viz: 
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§ 1. «That in any court of record having competent 
“jurisdiction a creditor may have an attachment against 
“the property of his debtor, or that of any one or more 
‘of several debtors, when the indebtedness exceeds $20, 
ein any one of the following cases. Azghth—Where 
“the debtor is about fraudulently to conceal, assign or 
otherwise dispose of his property or effects, so as to 
« hinder or delay his creditors.” 


§ 2. To entitle a creditor to such writ of attach- 
“ment, he or his agent or attorney shall make and file 
“with the clerk of such court an affidavit setting forth 
the nature and amount of the indebtedness, after allow- 
ing all just credits and set-offs, and one or more of the 
causes mentioned in the preceding section, and also stat- 
‘ing the place of residence of the defendants, if known, 
“and if not known, that upon diligent inquiry the affiant 
has not been able to assertain the same.” (Revised 
Statutes of Illinois, 1874, pp. 152-3.) 


It was in pursuance of these sections of the statute that 
the attachment in the case at bar was issued. It was lev- 
ied on certain property belonging to plaintiff in error. 
(Record, p. 5.) The attachment having been thus issued 
and levied, the property seized could, before the deter- 
mination of the suit, be released from the levy in either 
of two ways only, for which the statute provided as 
follows: 


$14. The officer serving the writ shall take and re- 
“ tain the custody and possession of the property attached, 
to answer and abide by the judgment of the court, un- 
«less the person in whose possession the same is found 
shall enter into bond and security to the officer, to be 
„approved by him in double the value of the property so 
“ attached, with condition that the said estate and prop- 


— & 
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“erty shall be forthcoming to answer the judgment of 
the court in said suit. The sheriff or other officer shall 
“return such bond to the court in which the suit is 
brought on the first day of the term to which such at- 
‘‘ tachment is returnable.” 


§ 15. “Any defendant in attachment desiring the re- 4 
“turn of the property attached, may at any time, except 
ein term time, at his option, instead of, or in substitution j 
“for the bond required in the preceding section, give like 
bond and security, in a sum sufficient to cover the debt 
and damages sworn to in behalf of the plaintiff, with all 
interest, damages and costs of suit, conditioned that the 
« defendant will pay the plaintiff the amount of the judg- 
ment and costs which may be rendered against him in 
“that suit, on a final trial, within ninety days after such 
judgment shall be rendered. In term time, a recogni- 
ance, in substance as aforesaid, may be taken in open 
“court and entered of record, in which case the court 
shall approve of the security and the recognizance made 
«to the plaintiff, and upon a forfeiture of such recogni- 
nance, judgment may be rendered and execution issued 
“as in other cases of recognizance. In either case ie 
“attachment shall be dissolved and the property taken 
* restored, and all previous proceedings, either against the 
sheriff or against the garnishees set aside, and the cause 
+ shall proceed as if the defendant had been seasonably 
served with summons.” (Revised Statutes of Illinois, 
1874. p. 184.) 

Plaintiff in error chose to avail himself of the provisions 
of said section een, and having procured two sureties, 
who were willing to assume such an obligation as was 
therein contemplated, he, as principal, together with 
Horace M. Singer and Thomas B. Rice, as sureties, en- ‘ 2 


tered into a recognizance conditioned for the payment of 
“the judgment and costs, which may be rendered against 
“him (Hill) is suit on a final trial thereof,” etc., and 
the attachment was thereupon dissolved. (ecord, p. 5.) 


The attachment law of Illinois further provides, as fol- 
lows: 


§ 27. The defendant may plead, traversing the facts 
e stated in the affidavit upon which the attachment issued, 
“which plea shall be verified by affidavit, and if, upon 
“the trial thereon, the issue shall be found for the plain- 
tiff, the defendant may plead or demur to the action as 
‘sin other cases, but if found for the defendant, the at- 
“ tachment shall be quashed,” etc. 


On the 18th day of April, 1877, in pursuance of the 
foregoing section, plaintiff in error filed a plea, properly 
verified by affidavit, traversing the facts stated in the affi-. 
davit for attachment as cause why the attachment should 
issue, and denying the fraud charged therein. On the 
26th day of May, 1877, this plea was on motion of de- 
fendants in error stricken from the files. (Accord, pp. 
10, 11.) 


Afterwards, and on the 17th day of March, 1878, be- 
fore the jury trial of this case commenced, plaintiff in er- 
ror moved the Circuit court to reinstate this plea, and for 
leave to contest the grounds on which the attachment 
was issued. But the Circuit court refused said motion, 
and plaintiff in error excepted. (Record, p. 19.) 


The case was thereupon tried on the plea of the general 
issue, and on the 12th day of April, 1878, a verdict of 
$3,500. in favor of defendants in error was rendered. 
Plaintiff in error thereupon moved for a new trial on the 
ground that the court erred in refusing him leave to con- 
test the grounds on which the writ of attachment issued. 


5 


Pending the motion for new trial, and on the 1st day of 
Me 778, plaintiff in error was on his own petition ad- 
judged a bankrupt by the District court of the United 
States, for the Northern District of Illinois. 


On the 7th day of May, 1878, plaintiff in error filed in 
this cause and in said Circuit court a certificate of said 
bankruptcy. (ecord, p. 22.) 


Afterwards, and on the 11th day of May, 1878, before 
any other proceedings were had in this case, plaintiff in 
error, having given defendants in error one day’s notice in 
writing, in that behalf, suggested to said Circuit court 
and on the record thereof, said bankruptcy of said plaintiff 
in error, and moved said Circuit court to stay all further 
proceedings in said cause, to await the determination of 
said court in bankruptcy on the question of the discharge 
of plaintiff in error as a bankrupt. On the hearing of 
said motion plaintiff in error presented to said Circuit 
court, without objection, the certificate of the register in 
bankruptcy, showing the bankruptcy of plaintiff in error, 
and it not being denied or questioned that plaintiff in 
error had been adjudged a bankrupt as aforesaid, the 
motion for a stay of proceedings was argued and decided 
on the basis that said fact of bankruptcy did exist. 
(Record, pp. 22-3.) 

The Circuit court denied said motion for stay of pro- 
ceedings and also overruled the motion for new trial, and 
on said 11th day of May, 1878, eleven days after plaintiff 
in error had been adjudged a bankrupt, rendered a gen- 
eral judgment against him for $3,500 and costs of suit. 
To all of which plaintiff in error duly excepted. ( Record, 
pp. 18-23.) This judgment was affirmed by the Appellate 
court for the First district of Illinois, and also by the Su- 
preme court of Illinois. (Vill v. Harding, 93 Ill., 77.) 
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| oe Hill thereupon prosecuted a writ of error from this 

1 last decision to the Supreme court of the United States. a 
5 nt This latter court reversed the judgment of the Supreme 
19 court of Illinois (Jill v. Harding, 107 C. S., 631), hold- ia 


ing that the motion for a stay of proceedings should have 
been granted, and settling the law of this case in that re- 
gard. 


After this judgment of the Supreme court of Illinois 
was so reversed, defendants in error, in the absence of 
plaintiff in error, and without notice to him or any one 
representing him, procured the Supreme court of Illinois 
to order the Appellate court for the First district of Illi- 
nois to reverse the judgment of the Circuit court in this 
case, and direct the Circuit court that “upon it satisfac- 
“torily appearing that the appellant (Hill) has since the 
‘rendition of the verdict in said cause received his dis- 4 
charge in bankruptcy, it enter a judgment in favor of 
the plaintiffs (defendants in error), and against the 
said defendant (Hill) upon the verdict heretofore 
entered in this cause, with a perpetual stay of execution, 
and said Appellate court thereupon entered such order. 
( Record, p. 26.) 


On November 24th, A. D. 1883, defendants in error filed 
a copy of this order in the Circuit court, and thereupon 


said court ordered said cause to be reinstated in said Cir- 2 
cuit court and redocketed therein. (Accord. p. 27.) 
Thereupon immediately afterwards plaintiff in error pre- F 


sented to the Circuit court a plea of his discharge as a 
bankrupt on September 15th, A. D. 1879, from all debts 
which existed on April 22, 1878, and asked leave to file 
the same, but the court refused to permit said plea to be 
tiled, and plaintiff in error excepted. (Accord, pp. 27. G.) 


And thereupon immediately afterwards defendants in 
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error presented to the court what purported to be a cer- 
tificate of the discharge of plaintiff in error as a bankrupt, 
dated September 15, 1883, from all debt which existed 
against him on April 22, 1878. This was attested under 
the hand of one WM. H. Brap ey, clerk,” but was not 
‘i otherwise proved. (Accord, p. 29.) Plaintiff in error 
objected to the trial of any question of fact in the case 
without a jury, and demanded a jury trial of the question 
whether he had been discharged as a bankrupt. But the 
court overruled said objection and demand, and _ plaintiff 
in error duly excepted. (Accord, p. 29.) Plaintiff in 
error also objected to the reception in evidence of said 
paper so attested by said Bradley because it should be 
presented to a jury, and not a judge without a jury, and 
also because it was not properly authenticated or proved, 
4 there being no certificate of the presiding judge to the 
same as required by law nor sufficient evidence of its gen- 
uineness, but the ccurt overruled said objections and re- 
ceived said paper in evidence, and plaintiff in error duly 
excepted. This paper was the only evidence offered or 
received showing, or tending to show, that plaintiff in 
error had been discharged in bankruptcy. (ecord, p. 
30.) 

And, thereupon, immediately upon the reception of said 
paper as evidence plaintiff in error moved said court to 
enter a judgment in this case in favor of plaintiff in error 
and against defendants in error, but the court denied said 
motion and plaintiff in error duly excepted. (ecord, 
P. Jo.) 

And, thereupon, immediately afterwards plaintiff in 
error moved said court to enter a judgment in this case 
in favor of plaintiff in error and against defendants in er- 
ror, releasing plaintiff in error from all liability subsequent 
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to April 22, 1878, on account of all causes of action in- 
volved in this suit, but the court overruled said motion, 
and plaintiff in error thereupon duly excepted. (Aecord, 
p. 31.) And, thereupon, said Circuit court entered judg- 
ment in this case against plaintiff in error for $3,500, 
with perpetual stay of execution. (Record, pp. 24, 31.) 


This judgment was on June 25, 1884, affirmed by the 
Appellate court of the First district of Illinois (Record, p. 
35), and on January 25, 1886, it was affirmed by the Su- 
preme court of Illinois (Accord, p. 39), Hill v. Harding, 
116 III., 92. Plaintiff in error brings the case again to 
this court for review and assigns the following errors: 


Errors ASSIGNED. 


ist. The Supreme court of Illinois did not follow nor 
obey the opinion or decision of the Supreme court of the 
United States in this case, but, on the contrary, proceeded 
in hostility thereunto, and directed that the Circuit 
court of Cook county, State of Illinois, should enter a 
judgment in this case, contrary to and in hostility with 
said decision and opinion. 


2d. The Circuit court of Cook county, State of Illi- 
nois, erred in denyng to plaintiff in error leave to file his 
plea of his discharge in bankruptcy, and the Appellate 
court for the First district of Illinois, and the Supreme 
court of Illinois erred in ratifying and approving said action 
of said Circuit court. 


3d. The Circuit court of Cook county, State of Illinois, 
erred in refusing to permit the question of fact as to 
whether or not plaintiff in error had been discharged as 
a bankrupt, to be tried by a jury and the Appellate court 
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of Illinois for the First district, and the Supreme court of 
Illinois erred in ratifying and approving said act of said 
Circuit court. 

4th. The Circuit court of Cook county, State of Illi- 
nois, erred in denying the motion of plaintiff in error to 
enter judgment for him after the fact of his bankruptcy 
had been made to appear to the satisfaction of that court, 
and the Appellate court for the First district of Illinois, 
and the Supreme court of Illinois, erred in ratifying and 
approving said act of said Circuit court. 


sth. The Circuit court of Cook county, State of Illi- 
nois, erred in denying the motion of plaintiff in error to 
enter a judgment releasing him from all liability subse- 
quent to April 22d, A. D. 1878, on account of all causes 
of action involved in this suit, and the Appellate court for 
the First district of Illinois, and the Supreme court of IIh- 
nois, erred in ratifying and . said act of said Cir- 
cuit court. 


6th. The Circuit court of Cook a State of Illi- 
nois, erred in holding that there was a verdict in exist- 
ence, on which a judgment could be rendered in this 
cage, and the Appellate court for the First district of 
Illinois, and the Supreme court of Illinois, erred in ratify- 
ing and approving said act of said Circuit court. 

7th. The Circuit court of the State of Illinois erred 
in rendering a judgment against plaintiff in error, which 
might deprive him of a privilege claimed under a law of 
the United States, viz: the statute of the United States 
relating to bankruptcy, and the Appellate court for the 
First district of Illinois, and the Supreme court of Illinois, 
erred in ratifying and approving said act of said Circuit 
court. 


BRIEF OF AUTHORITIES. 


The courts of Illinois proceeded in hostility to the de- ‘ 
cision of the Supreme court of the United States in this 
case, and erred in refusing plaintiff in error leave to file 
a plea of his discharge in bankruptcy, and in entering a 
judgment against him for the purpose of depriving him 
of the benefit of his discharge as a bankrupt. 

Page v. Russell, 2 Maule & Sel., 551. 
Taylor v. Mills, Cowper, 525. 
Paul v. Fones, 1 Durn. & East, 599. 
Hels v. Welsh, 4 Maule & Sel., 333. 
Buel v. Gordon, 6 Johnson, 126. 
Woodward v. Herbert, 24 Maine, 358. 
Ellis v. Ham, 28 Maine, 385. 
Hankin v. Bennett, 8 Wels., Hurl. & Gor., 
107. 
flinton v. Acraman, 2 Manning, Granger 
& Scott, 367. 
Eastman v. Hibbard, 54 New Hamp., 504. 
McMullen v. Bank of Penn. Township, 2 
Pa. St., 343. 
a. Coke v. Lewis, 8 Pa. St., 493. 
a Wells v. Mace, 17 Vt., 503. 
1 Emery v. Clarke, 2 J. Scorr, N. S., 582. 
Comfort v. Eisenbets, 11 Pa. St., 13. 
Haddens v. Chambers, 2 Dallas (Pa.) 236. 
Page v. Cole, 123 Mass., 93. 
Carpenter v. Turrell, 100 Mass., 450. 
Hamilton v. Bryant, 114 Mass., 543. 


| 
| 
0 
. 


E ; . — 1 0 


. * a ms * 
. — 


88 E SS a a ee “Se 
tee ed Seb aS we SG oS a 4 
* pe > * 4 * 1 
—— — — 


a — 


—— ae * 
— —— 
. 


- 92 


4 
{ 
N 


Barnstable Savings Bank v. Higgins, 124 
Mass., 115. 

Dermy v. Merrifield, 128 Mass., 228. 

Lincoln v. Leshure, 132 Mass., 40. 

McKay v. Funk, 37 lowa, 661. 

Bratton v. Anderson, 5 South Carolina, 
504. 

National Bank of Cliuiun v. Taylor, 120 
Mass., 124. 

Payne v. Able, 7 Bush, (Ky.) 344. 

Martin v. Kilbourn, 12 Heiskell (Tenn.) 
331. 

Odell v. Wootten, 38 Georgia, 224. 

Wolf v. Stix, ꝙ Otto, (99 U. S.), 1. 

Empire Fire Ins. Co., v. Real Estate 
Trust Co., 1 Bradwell, 391. 

Drake v. Drake, 83 Ill., 5 26. 


Sureties are favorites in law, and no intendments will 
be made against them. 0 


Law v. East India. Co., 4 Vesey, 824. 

Lang v. Pike, 27 Ohio St., 498. ; 

Kingsbury v. Westfall,61 New York, 356. 

Stull v. Hana, 62 Ill., 55. 

People v. Tompkins, 74 III., 486. 

Pickersgill v. Lahens, 15 Wallace, 140. 

Risley v. Brown, 67 New York, 160. 

Weaver v. Shyrock, 6 Serg. & Rawle 
(Pa.). 362. 

Ranstone v. Parr, 3 Russell, 539. 

Kennedy v. Carpenter, 2 Wharton, (Pa.), 
302. 

Other v. Iveson, 3 Drewry, 177. 


Town v. Ammidown, 20 Pick., 535. 
Wood v. Fish, 63 New York, 245. 


A surety is under no moral obligation to pay the debt 
of his principal. 

Winston v. Fenwick, 4 Stew. & Post, 
(Ala.), 269. 

Harrison v. Field, 2 Washington, (Va.). 
136. 3 

Pecker v. Julius, 2 Browne, (Pa.), 31. 

Van Derveer v. Wright,6 Barb., (N. V.), 


547. 


The Circuit court erred in trying the case out of its 
regular order. 


Fisher v. Nat. Bank of Commerce, 73 
III., 34. 

Angel v. Plume & Atwood Manf. Co., 73 
IIl., 412. 

Griswold v. Shaw, 79 Ill., 449. 

Sea v. Glover, 1 Bradwell, 335. 

Brown v. Davis, 3 Bradwell, 639. 

Athan v. Clark, 9 Bradwell, 426. 


The Circuit court erred in admitting in evidence the 
alleged certificate of Hill’s discharge in bankruptcy. 
Baldwin v. Hale, 17 Johnson, 272. 
Griswold v. Sedgwick, 1 Wendell, 126. 
1 Greenleaf on Evidence, § 514. 
Brackett v. The People, 64 Ill., 170. 


There was no verdict on which a payment could be 
entered. 


Boynton v. Ball, 105 Ill., 627. 
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ARGUMENT. 


THE COURTS OF ILLINOIS DID NOT OBEY THE DECISION 
OF THE SUPREME COURT OF THE UNITED STATES, BUT 
PROCEEDED IN HOSTILITY THERETO, AMONG OTHER 
THINGS, BY REFUSING PLAINTIFF IN ERROR LEAVE 
TO PLEAD HIS BANKRUPTCY, AND BE THEREUPON 
DISCHARGED AND ENTERING A JUDGMENT AGAINST HIM, 
THE OBJECT OF WHICH WAS TO DEPRIVE HiM OF 
THE BENEFIT OF HIS DISCHARGE AS A BANKRUPT. 


When this case was first in the Supreme court of Illi- 
nois, plaintiff in error alleged as a reason why a new trial 
should be granted, that the court below had refused to 
permit him to litigate the grounds upon which the attach- 
ment issued, as he had a right to do if the proceeding re- 
tained any of the features of a proceeding in rem. Con- 
cerning this point the learned Supreme court of Illinois 
said: 

The recognizance entered into by appellant (plaintiff 
in error) and his sureties in this case was in strict con- 
“ formity with the provisions of the statute just cited, and 
«when so taken and approved by the court and the order 
“ dissolving the attachment was duly entered, the char- 
“acter of the suit as a proceeding in rem was thereby 
“completely changed. The suit thereupon became a pro- 
“ ceeding in personam as completely as if it had been orig- 
“ snally commenced by an ordinary summons, and no attach- 
“ment had ever been sued out; and the qualified lien 
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“which appellees (defendants in error) acquired by the 
“levy was forever gone. This being so, no possible good 
could have resulted from such an inquiry as to whether 
“the attachment was properly or improperly sued out. 
«+ Suppose the plea had been restored, and an issue formed 
‘thereon had been tried and found in favor of appellant, 
“what judgment could the court have rendered thereon? 
«+ Certainly not that the writ of attachment be quashed,’ 
“for that was no longer before the court. The attach- 
ment was already dissolved, and the writ itself was not 
‘only functus officio, but its previous effect and operation 
“were completely annihilated by the entering into and ap- 
proval of the recognizance, and the order dissolving the 
“attachment; and such a judgment, therefore, would 
have been an idle, useless ceremony, without any effect 
‘¢ whatever upon the suit in question.“ (Jill v. Harding 
ul., 93 Ill., 81.) 

After deciding that the giving of the recognizance 
divested the case at bar of all features of an attachment 
suit or proceeding /n rem, and left it the same as if it had 
been commenced by summons only, the learned Supreme 


court of Illinois, with strange inconsistency, in deciding 


the question whether the proceedings should have been 
stayed took precisely the opposite view. The learned 
court went on in its opinion and established to its satis- 
faction that an attachment levied more than four months 
before the bankruptcy of the defendant therein would not 
be dissolved by such bankruptcy, and that the plaintiff in 
the suit would have a right to proceed notwithstanding 
such bankruptcy. It then in effect held that the liability 
of the sureties in the recognizance should be made avail- 
able to the attaching creditors the same as the property 
would have been if the attachment had not been dissolved, 


and it affirmed the judgment on the principle that the 
sureties should be held so liable and for the purpose of 
holding them so liable. 


The learned court said: « But it may be urged that in 
the present case the suit has ceased to be an attachment 
“ proceeding. That is true; but the same principle which 
“forbids a stay of proceedings in attachment cases applies 
“with equal force to the case at bar. The security for 
“the judgment which the plaintiffs were seeking to 
recover could only have been made available by the 
actual rendition of the judgment,” etc. (Hill v. Harding 
et ul., 93 Ill., 88.) 

In order to escape one horn of the dilemma the learned 
court held that the suit was divested of all attachment 
features, and in order to escape the other horn, held that 
the suit was an attachment proceeding to the extent at 
least, that it should be governed by the same rules which 
the learned court thought should govern an attachment 
proceeding, and that the liability of the sureties should 
be made to answer the same purpose the attached prop- 
erty would have done had not the attachment been dis- 
solved. The learned court, wholly ignoring the fact that 
the sureties in the recognizance were not sureties for the 
debt which plaintiff in error owed defendants in error, 
but treating the case as if they were such sureties, 


affirmed the judgment in order to charge them with the 


payment of the debt, saying, “the bankrupt act was not 
« intended to relieve third parties of just liabilities to the 
“creditors of the bankrupt, and it should not be so con- 
“stued as to give it that effect.“ (//i/lv. Harding et al., 
493 Ill., 88.) : 


The effect of all of this is that the Supreme court of 
Illinois thought that defendants in error had the same 
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equitable right to get their money, that they would have 
had if a forthcoming bond had been given for the at- 
tached property or nosteps had been taken to dissolve the 
attachment, and the learned court declared the law to fit 
the case. The subsequent proceedings in this case 
demonstrate the fact that the learned court is still of the 
same opinion, notwithstanding the law has been declared 
to be otherwise by the Supreme court of the United 
States, and the above view of the Supreme court of II- 
linois overthrown and reversed in this very case. 


When the giving of a bond to release the attached 
property was presented to plaintiff in error and his 
sureties, two courses were open to them. The one, the 
giving of a forthcoming bond; in which case the grounds 
upon which the attachment issued might be litigated and 
the attachment defeated, but if not, the attached property 
would be liable for the debt. The other, the giving of a 
recognizance to dissolve the attachment; in which case 
the grounds upon which the attachment issued could not 
be litigated, the proceeding became one in personam 
merely, and the bankruptcy of the debtor before final 
judgment would discharge him and his sureties from all 
liability for the debt. They chose the latter form of pro- 
cedure and are entitled to all its incidents. Ignoring the 
fact that these two modes of releasing attached property 
are entirely different, and have different incidents; the 
learned Supreme court of Illinois held in effect that the 
means taken to free the attached property was a recogni- 
zance to dissolve the attachment so as to prevent plaint- 
iff from litigating the grounds upon which the attachment 
issued and that it was also a forthcoming bond so as to 
prevent the bankruptcy of plaintiff in error from availing 
him. In short that it was anything and everything which 
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would hold plaintiff in error liable for this debt, notwith- 
standing his bankruptcy. 

Before the case at bar was decided by the Supreme 
court of the United States there was some conflict of 
authority on the question here under discussion. A few 
courts held the same view that the Supreme court of 
Illinois did in the case at bar, and that the law should be 
made to fit the case and relieve the supposed hardship. 
The great majority of the courts which had passed upon 
the question, and those of the greatest authority, held 
that in such a case as the one at bar the bankruptcy of 
the debtor before final judgment, entirely released him 
and his sureties from all further liability for the debt. 
This latter view, and the cases holding it, were adopted 
by the Supreme court of the United States in its de- 
cision of this case, and has ever since been the law of 
this case, which cannot be evaded or set at naught by 
any device whatever. 


It is very clear that defendants in error, when they 
procured the Supreme court of Illinois to order a judg- 
ment against plaintiff in error, with perpetual stay of exe- 
cution, thought that such judgment would compel the 
sureties in the recognizance to pay the debt from which 
plaintiff in error had been discharged, and that was, no 
doubt, the intention with which the order was entered. 
Defendants argued in the Supreme court of Illinois that 
the judgment, with perpetual stay of execution, did bind 
the sureties in this case to pay the judgment, and cited 
authorities to sustain the proposition. (Vlill v. Harding, 
116 Ill., 94.) If it does so bind the sureties, then it is 
settled, it is believed, without conflict of authority, that 
plaintiff in error will be liable over to his sureties, and 
thus be deprived of the benefit of his discharge in bank- 
ruptcy. 
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The above proposition is thoroughly well established. 
The sureties in the recognizance were never liable for the 
debt which Hill owed defendants in error, nor were they 
liable on any contingent demand which defendants in error 
had against Hill. The whole of their liability rested upon 
the contingency, whether there would ever be a demand by 
defendants in error against Hill. This being so, if the 
sureties are compelled to pay this debt, Hill will be obliged 
to repay them, and his discharge in bankruptcy will be 
nuyatory. 

Under the older bankrupt laws which contained no pro- 
visions for sureties, and persons contingently liable for 
debts of the bankrupt, proving them against his estate, it 
was universally held that the surety who after the bank- 
ruptcy of the principal, paid the debt for which he was 
liable, could, notwithstanding the bankruptcy of the prin- 
cipal, recover indemnity from -him, because the right of 
action against the principal and in favor of the surety 
arose at the time he paid the debt. The following among 
many cases hold this: | 
Page v. Bussell, 2 Maule & Sel., 551. 
Taylor v. Mills, Cowper, 525. | 
Paul v. Joues, 1 Durn. & East, 599. 
Welsh v. Welsh, 4 Maule & Sel., 333. 
Buel v. Gordon, 6 Johnson, 126. 


The English bankrupt law of 6 Geo. 4, c. 16, and the 
Uuited States bankrupt laws of 1841 and 1867, all con- 
tained provisions for the proving of claims by sureties for 
the debt, who had not yet paid the same, and for the proof 
of contingent claims against the estate of the bankrupt. 
It appears from an inspection of these laws and from the 
decisions of the courts hereinafter referred to, that the 
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provisions in all these laws with reference to this matter 
were substantially identical. Decisions under any one of 
them, therefore, are in point as to all. Under all these 
laws a distinction has been taken and is well and fully 
established between a contingent demand and a contin- 
gency whether there will ever be a demand. In the latter 
class of cases, the bankruptcy of the principal does not re- 
lease him from liability to indemnify his sureties when 
their liab‘lity is es ablished by a contingency which hap- 
pens after his bankruptcy. The case at bar is one of this 
class of cases; as a reference to the authorities will clearly 
demonstrate. 2 


In Woodward v. Herbert, 24 Maine, 358, a debtor was 
arrested on mesne process, and gave a bond, in common 
form, to procure his release from arrest; the surety in the 
bond then filed his petition, under the United States bank- 
rupt act of 1841, and was declared a bankrupt; next, 
judgment was rendered in the action, and the bond be- 
came forfeited by the neglect of the principal to perform 
the condition thereof. Held, the certificate of the dis- 
charge of the surety in bankrupicy furnished no defense 
to a suit against him on the hond. The Court, among 
other things, said: 


„The fifth section of the act (of 1841) to establish a 
“uniform system of bankruptcy provided that ‘ all credi- 
“tors whose debts are not due and payable until a future 
dax. all annuitants, holders of bottomry, and responden- 
“tia bonds, holders of policies of insurance, sureties, in- 
„ dorsers, bail, and other persons having uncertain and 
“ contingent demands against such bankrupt, shall be per- 
“ mitted to come in and prove such debts or claims, under 
this act, and shall have a right, when their debts and 
claims become absolute, to have the same allowed them.’ 
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This clause was probably designed to embrace such 
« debts or claims as the statute of 6 Geo. 4, c. 16, §§ 51, 53, 
56, had authorized to be proved under an English com- 
mission. The fifty-sixth section of that act provided 
„ that if any bankrupt shall, before the issuing of the 
commission, have contracted any debt, payable upon a 
“ contingency which shall not have happened before the 
„ issuing of such commission, the person with whom such 
debt has been contracted, may, if he think fit, apply to 
the commissioners to set a value upon such debt, and the 
‘¢ commissioners are hereby required to ascertain the value 
thereof, and to admit such person to prove the amount 
„ so ascertained, and to receive dividends thereon.’ 

lt has been decided that by the words any debt pay- 
able upon a contingency,’ it was intended to include ac- 
“tual contingent debts only, and not a mere personal 
obligation, imposing no debt or duty which can be esti- 
% mated or valued. Eæ parte Lancaster Canal Company, 
„ Mont. R., 44; Lyde v. Mann, 1 Coop. Sel. Ca., 123. 
In the latter case the bankrupt had covenanted to charge 
an annuity upon any property which might come to him 
“by his wife’s death. He became a bankrupt and, 
obtained his certificate. After that his wife died and left 
him an annuity. The decision was that his certificate 
could not be pleaded in bar to the covenant. Lord 
„% BROUGHAM said, it is impossible to treat this as a con- 
“ tingent debt; it is, in truth, uo debt at all; it is à mere 
“ personal obligation lo do a certain thing in a most un- 
“ certain event. He inquired how it was possible to 
“ ascertain the value of it, and remarked, it is plainly 
not at all like a debt payable upon a contingency which 
forms the subject of that section.’ 

In the act of Congress the word demand is used, in- 
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“ stead of the word debt. But apparently without any 
design to enlarge the class of such contingent claims, for 
the word debt is used as a synonym in the same clause, 
«“ when speaking of the right to prove ‘such debts or 
claims under this act.’ The same rule of construction 
“ would seem, therefore, to be applicable to the act of 
Congress. Had the plaintiff any actual demand of a 
“ contingent character against French at the time when 
he was decreed a bankrupt? * /¢ 7s necessary to dis- 
“ tinguish between a contingent demand and a contingency 
“ whether there will ever bea demand. ‘The cases of 
“ex parte Baker, 9 Ves., 110, and of Taylor v. Young, 
«3B. & A., 521, although they did not arise under the 
“statute of 6 Geo. 4, c. 16, show that the penal sum of a 
bond, conditioned to pay or do an act upon the happening 
“of an uncertain event, cannot alone be considered such 
“a contingent debt or demand as is contemplated in the 
‘‘ bankrupt acts.” 


In Ellis v. Ham, 28 Me., 385, A became the surety of 
B on his bond as constable, in March, 1840. During the 
same month B levied an attachment on certain property, 
and in October, 1843, judgment was rendered against B 
for damages occasioned by an official neglect of duty 
in connection with the attachment. In January, 1843, B 
was declared a bankrupt under the bankrupt law of 1841. 
Suit was brought against A, as surety of B in the above 
matter in 1844, and in 1845 A paid the amount thus 
claimed of him, and sued B for indemnity. Held, B was 
liable, and his bankruptcy was no defense. The court, 
among other things, said: “The plaintiff (A), when 
“the petition was filed, had no claim which could be 
‘ proved against the defendant (B) in bankruptcy. There 
was then no proof that the defendant had not faithfully 
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“ discharged all of his official duties. There was no con- 
“tingent debt due from the defendant to the plaintiff. 
“© There was only a contingency or possibility that such a 
“claim or debt might exist at some future time. Such a 
claim could not be proved or discharged under the act 
“of Congress.” 


In Hankin v. Bennett, 8 Wels., Hurl. & Gor., 107, the 
defendant (A), as surety, entered into a bond conditioned 
that if he should pay to the plaintiff such costs as he should 
in due course of law be liable to pay, in case the verdict 
should pass for the then defendant in an action pending 
which had been brought by one C, in the name of the 
plaintiff, the bond was to be void. The action mentioned 
in the condition was a scire facias on a judgment obtained 
by the plaintiff, and which had been assigned to C by T. 
H., since deceased, of whom the plaintiff was executor. 
The action was tried at the spring assizes in 1848, when 
a verdict was found for the defendant. In the following 
Easter term, a rule is, for a new trial was obtained. 
On the 14th of November following a fiat in bankruptcy 
issued against the defendant (A). In Hiliary Term, 1849, 
the rule for a new trial was discharged. On May 29, 
1849, the defendant obtained his certificate, and on August 
22, 1849, the costs were taxed. Held, that at the time 
the fiat issued, the defendant’s (A’s) liability, under the 
bond, was a mere contingent liability, and not a contingent 
debt within the bankrupt act—6 Geo. 4, c. 16, S. 56— 
and the plaintiff’s claim for the costs was not barred by 
the defendant’s (A’s) certificate. MARTIN, B., in deciding 
the case, among other things, said: It was argued, how- 
ever, that the liability contained in the condition of the 
bond was a debt payable upon a contingency within the 
46 Geo. 4, c. 16, S. 56, (the bankrupt act which was in 
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force at the time when the fiat was issued against the 
«‘ defendant), and that it was probable under the fiat, and 
“the demand therefore barred. We think, however, that 
“this liability was not @ debt at all within the true mean- 
“ing of the section. It was a contract to indemnify a 
“nominal plaintiff, whose name was used by a third per- 
son, against such costs as the plaintiff might become 
‘liable to pay to the defendant in the suit, should the 
latter obtain judgment in his favor. It seems to us im- 
possible to consider this a debt. It is a mere contingent 
liability, but not a contingent debt.” 


In Hinton v. Acraman, 2 Manning, Granger & Scott, 
367, a principal gave bond with sureties conditioned that 
they would pay such sum or sums as should be recovered 
in any action or actions which then had been, or should 
thereafter be commenced for the recovery of a debt al- 
leged to be due from the principal, or that the principal 
would render himself to the jailer of the court in which 
such action had been, or might, be brought after judg- 
ment should be recovered, in such action or actions. After 
the making of the bond, but before a judgment was re- 
covered for the debt, the principal became bankrupt, and 
this was pleaded as a defense to a suit on the bond. Held, 
it was no defense. TINDALL, C. J., in deciding the case, 
among other things, said: “The original debt in this 
case is undoubtedly barred; but it will not follow, as a 
“necessary consequence, that a bond given to secure the 
payment of the debt will be also barred. “ We must, 
therefore, look to the provisions of 6 G. 4, c. 16, to de- 
termine the point.” 

The court then referred to the 51st and 56th sections 


of that act, and, speaking of the last mentioned section, 
continued: “In the construction of this section, a dis- 
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“tinction has been taken (in the case of ex parte Mar- 
«shall, 1 Mont. and Ayr., 145, cited, and relied upon by 
‘¢ ERSKINE, J., in Abbott v. Hicks, 5 N. C., 578, 7 Scott, 
‘6 733), detween contingent liabilities which may never bc- 
«come debts, and debt payable on a contingency; and it 
“has been held that the latter only are provable under 
the commission. The present case, although in form 
da case of debt on a bond, yet the bond being defea- 
‘sible on performance of the condition, it is in sub- 
“stance not the case of a contingent debt, but a con- 
“tingent liability. A the time when the frat issued, tl 
“was quite uncertain whether any debt would ever 
“arise upon the bond; it was at that time a liability 
‘which would not become a debt unless the condition 
“were broken,” 


In Eastman v. Hibbard, 54 New Hampshire, 504, it was 
held that a discharge under the bankrupt act of 1867 was 
no bar to a suit against a surety on a bond executed be- 
fore the bankruptcy to secure the plaintiff for such dam- 
ages as might be occasioned him by an injunction staying 
the collection of an execution, when the equity proceed- 
ing in which the injunction was issued was not deter- 
mined till after the discharge. In the course of the 
decision the court said: “ Section 19 of the act of 1867 is 
“to the same general purpose as section 5 of the bank- 
“rupt act of 1841 and the English act of 6 Geo. 4, c. 16, 
‘namely, to provide for the proof of contingent debts and 
demands. Cases decided under the provisions of those 
„acts may therefore be considered as in point.” 


To a similar effect also see: 


McMullen v. Bank of Penn Township, 2 
Pa. St., 343. 
Coke v. Lewts, 8 Pa. St., 493. 
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Wells v. Mace, 17 Vermont, 503. 
Emery v. Clarke, 2 J. Scorr (N. S.), 582. 
Comfort v. Eisenbeis, 11 Pa. St., 13. 

Haddens v. Chambers, 2 Dallas (Pa.), 236. 


In Page v. Cole, 123 Mass., 93, the Supreme court of 
Massachusetts, speaking of the judgment entered by the 
court below in a case and under circumstances similar to 
those in the case at bar, when the first and general 
judgment in this case was in existence, said: “It had no 
more power to enter a judgment as of a former day, the 
“effect of which would be to hold the sureties on the 
bond to dissolve the attachment to render the bankrupt 
“liable to his sureties for such sum as they might pay 
“notwithstanding his discharge, and thus practically to 
% prevent his discharge from operating on his debt, than it 
“had to enter a judgment as of the day on which the or- 
der was made, etc. 

This case of Page v. Cole is cited.and approved by 
the Supreme court of the United-States in the case at bar 
(Lill v. Harding), 107 U. S. (17th Otto), 631, and is, it 
is submitted, conclusive authority, if further authority was 
necessary on this point. 


It is thus fully established that if the sureties in the re- 
cognizance to dissolve the attachment are compelled to 
pay this judgment, Hill will be liable over to them for the 
sums they have to pay. He will, in that event be de- 
prived of the benefit of his discharge in bankruptcy. 
He will then owe the debt to his sureties instead of to 
defendants in error. In such case it is clear that the stay 
of execution was a mere idle form of no benefit to Hill, 
and left him in no better position than if a general execu- 
tion had issued against him, for he will be subject to such 
execution at the suit of his sureties. 
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The question whether or not the judgment against 
Hill with perpetual stay of execution binds the sureties 
to the payment of the debt, is directly presented to this 
court by the record herein for the reason just stated. It 
was directly presented to the Supreme court of Illinois 
by the same record, but that court evaded deciding it by 
saying that if the action of the Circuit court followed the 
directions which it, the Supreme court of Illinois gave in 
its remanding order, the judgment must be affirmed. 
(Vill e. Harding, 116 Ill., 97.) This court of last re- 
sort, is not, however, bound by any direction which the 
Supreme court of Illinois gave its subordinate tribunals» 
and will, no doubt, see to it that the law as declared in 
the opinion already rendered in this case is obeyed not 
only by the inferior tribunals, but also by the Supreme 
court of Illinois. 


The learned Supreme court of Illinois also said that it 
would not decide this question of the liability of the sure- 
ties in the case, because the sureties were not before the 
court, and whatever it might hold in that regard would be 
mere dictum, //i// v. Harding, 116 Ill., 99. 


Hill was, however, before that court, and he is before 
this court, and it is submitted that it was then and is now 
necessary to decide this question, because it is one which 
vitally affects him on the facts presented by this record. 
If the question is presented by this record, and is vitally 
necessary to a decision of the rights of plaintiff in error, 
it should be decided, even though the decision may be 
used as authority in other cases. The object of report- 
ing cases is that the decisions may be used as authority in 
other cases. It is certainly a novelty in jurisprudence for 
a court to refuse to decide a question presented by the 
record in a case, and vitally affecting the parties, be- 
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cause some other person, not a party to the record, is or 
may be interested in the question. 


If this judgment does bind the sureties, and thus as 
fully bind Hill to his payment, then it is erroneous as be- 
ing in the very teeth of the bankrupt law and contrary to 
the decision of the Supreme court of the United States in 
this case, and should, for that reason alone, most certainly 
be reversed. 


Defendants in error evidently intend to insist that the 
judgment against Hill with perpetual stay of execution 
does bind the sureties in recognizance to the payment of 
the amount of that judgment. It seems to be their idea 
that by the idle form of staying the execution against 
Hill they can deprive him of the benefit of the bankrupt 
law, and that they can thus indirectly accomplish what 
the law has peremptorily forbidden them from accom- 
plishing directly. They seem to think they can juggle 
with the law, and evade its letter and spirit by so shallow 
a device as seeming to obey it while they in fact set it at 
defiance. The law cannot, however, be trifled with in 
this manner. 


It is confidently submitted that the judgment against 
Hill with perpetual stay of execution, does not bind the 
sureties in the recognizance to dissolve the attachment to 
the payment of anything. The recognizance into which 
they entered only bound them to pay a judgment valid 
against Hill, and which he was bound to pay, but which 
remained for ninety days unpaid. This seems on principle 
too clear for argument. The sureties are bound by the 
same recognizance that binds Hill. The words as to all 
of them are the same. If e is not bound to pay this 
judgment, how can hey be bound? To hold him not lia- 
ble, and them liable, would be to make the same con- 
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tract binding all the obligors equally by the same words 
speak a different language when applied to the different 
obligors, and to distinguish against sureties, who are 
everywhere favorites in law. It would be, not to enforce 
the contract which the parties have made, but to make 
one for them in spite of them, and against their will, and 
to make a different one for each. The statement of the 
proposition is its refutation. Direct and conclusive au- 
thority, however, is not wanting on this point. 


The attachment laws of Massachusetts, with reference 
to the dissolution of attachments, are substantially in words 
and in legal effect identical with those of Illinois on the 
same subject, as a reference to them will demonstrate. 
The Massachusetts statute, so far as pertinent, is as fol- 
lows, viz: 

§ 122. “A person or corporation whose goods or es- 
tate are attached on mesne process in any civil action 
„% may at any time, before final judgment, dissolve such 
attachment by giving bond with sufficient sureties to be 
approved, etc. “ With condition o pay the plaintiff 
“the amount, tf any, that he may recover within thirty 
days after the final judgment in such action.” (Revised 
Statutes of Massachusetts, p. 935, chap. 161, § 122.) 


The Illinois statute is as follows, viz: 


$15. ‘Any defendant in attachment, desiring the re- 
turn of property attached, may, at anv time except in 
“ term time, at his option, instead of or in substitution for 
the bond required in the preceding section, give like 
„bond and security, in a sum sufficient to cover the debt 
and damages sworn to in behalf of the plaintiff with all 
interest, damages and cost of suit, conditioned that the 
“ defendant we// pay the plaintiff the amount of the judg- 
“ ment and costs which may be rendered against him in that 
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‘+ sust, ona final trial, within ninety days after such judg- 
“ ment shall be rendered. In term time a recognizance 
in substance as aforesaid, may be taken in open court, 
and entered of record, in which case the court shall 
‘‘ approve of the security and the recognizance made to 
the plaintiff, and upon a forfeiture of such recognizance 
judgment may be rendered and execution issued, as in 
other cases of recognizance. In either case, the attach- 
e ment shall be dissolved, and the property taken restored, 
e and all previous proceedings, either against the sheriff 
“or against the garnishees set aside, and the cause shall 
proceed as if the defendant had been seasonably served 
“with a writ of summons.” 


It thus appears that the legal obligation of the principal 
and sureties in the bond and recognizance under the 
Massachusetts and Illinois statutes is identical. Decisions, 
therefore, construing the Massachusetts statute are di- 
rectly in point, and when, as in deciding this case, they 


have been approved by the court of last resort, they are 


conclusive. 

In Carpenter v. Turrell, 100 Mass., 450, an attachment 
was levied on property of the defendants which was dis- 
solved by a bond given by the defendants and sureties. 
More than four months afterwards, the defendants “ filed 
their petition in bankruptcy, and suggested on the record 
the pendency of the bankruptcy proceeding.” At the 
trial of the case before a judge without a jury, “the plaint- 
e iffs requested the judge to find for them, to the end that 
a special judgment for the plaintiffs might be entered, 
„and the plaintiffs thereby enabled to avail themselves of 
the bond given to dissolve the attachment.” The court 
refused to do this, and held that the bankruptcy proceed- 
ings were a bar to the further prosecution of the suit. In 
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this, it wassustained by the Supreme court, which, speak- 


„the bond is a mere substitute for the attachment, and 
e therefore, that it should stand in all respects as its pre- 
“cise equivalent. But such is not the purport of the bond, 
nor the intention of the statute which authorizes it to be 
„given. It does not merely restore the possession of the 
“ property to the debtor, subject to the attachment; it dis- 
“ solves the attachment utterly. It is not given for the 
property itself nor as security for its value; but for 
the payment absolutely of the judgment when recovered 
in the suit, whatever may be its amount. It is, in many 
‘“‘ respects, a higher and better security for the creditor 
than the attachment. It is not liable to be discharged by 
the insolvency or death of the debtor, nor by any facts 
„ which might dissolve the attachment without defeating 
“the suit. This is shown by the cases cited upon the 
brief for the plaintiffs. The bond, although a substitute 
for the attachment, is not its equivalent, and has not its 
incidents. The provision of the bankrupt act, which 
‘ preserves liens and attachments cannot, therefore, have 
any application to it. The plaintiffs also rely upon the 
provision of the bankrupt act which continues the liability 
of sureties and other parties collaterally bound, notwith- 
standing the discharge of their principal. But we under- 
stand that provision to apply to persons who are liable 
„for the debt of the bankrupt, which existed before, and ts 
“ discharged by the proceedings in bankruptcy. This bond 
vas not sucha debt. It does not become of the nature 
of a debt until the contigency arises upon which it is to 
be made operative, to wit: a judgment valid against the 
e princtpal, and which he ts bound to pay, but which re- 
„ mains for thirty days unpaid. The obligation of the 


ing through WELLs, J., said: The plaintiffs contend that 
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“ principal himself is merely collateral to the suit. Until 
judgment, the bond bears a relation to the actual debt 
not unlike that of a replevin or bail bond, recognizance 
% with sureties upon appeal. They are incident to the 
legal proceedings, and follow the result of the suit. If 
the plaintiff become nonsuit, the debt would not be dis- 
“ charged, but the bond would be. So, when judgment is 
e rendered for the defendant upon the plea of a discharge 
e in bankruptcy, the bond is discharged, not by the pro- 
e ceedings in bankruptcy, but by the determination of the 
“ contingency upon which the obligation of the bond is 
made to depend.” 


This was the leading case on the subject of the main 
questions involved in the case at bar decided by the Su- 
preme court of Massachusetts. It was followed and am- 
plified by many other decisions, a detailed reference to all 
of which does not seem necessary. Attention is, how- 
ever, invited to a few of them, as illustrating the whole. 


In Hamilton. Bryant, 114 Mass., 543, the real estate 
of the defendant was attached on July 12, 1870, in a suit 
commenced that day. At the September term, 1871, 
there was a verdict for the plaintiff, to which exceptions 
were taken, but waived in October, 1872. June 14, 1872, 
the defendant filed his petition in bankruptcy and was 
duly adjudged a bankrupt, and January 25, 1873, ob- 
tained his discharge in bankruptcy and pleaded it in the 
suit. After filing the defendant’s petition in bankruptcy 
and the adjudication thereon, and before his discharge 
he gave, July 22, 1872, a bond with sureties to dissolve 
the attachment. It will be observed that the bond to dis- 
solve the attachment was given about ten months after 
the verdict in the case was rendered, and more than a 
month after the defendant was adjudged a bankrupt. 
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The plaintiff moved the court below to enter a special 
judgment to be enforced by action upon the bond against 
the defendant and his sureties, and this the court did, and 
the defendant appealed. The Supreme court held that 
no special judgment could be entered to charge the sure- 
ties, and reversed the special judgment, and, among other 
things, said: 

This case cannot be distinguished from Carpenter v. 
“© Turrell, 100 Mass., 450. It was there held that a dis- 
charge in bankruptcy was a bar to the further prosecu- 
“tion of a suit against the bankrupt commenced by 
“attachment more than four months before the com- 
+ mencement of the bankruptcy proceedings, if the attach- 
ment was dissolved by giving bond under the Gen. Sts., c. 
“123, § 104, notwithstanding the provisions in the Bank- 
“rupt Act of 1867, c. 176, S 14-33, preserving the lien 
„of an attachment made four months or more before the 
“ commencement of the bankruptcy proceedings, and con- 
e tinuing the liability of sureties after the discharge in 
‘bankruptcy of their principal. The facts in the pres- 
ent case differ from those in the one cited only in this, 
“that here the attachment continued in existence until 
‘after the defendant was adjudged a bankrupt, while in 
that the attachment had been dissolved by giving bond 
previous to such adjudication. Here, as in that case, the 
“bond does not become of the nature of a debt until the 
‘“‘ contingency arises on which it is to be made operative, 
“to wit, a judgment against the principal, which he is 
“bound to pay, and which for thirty days remains unpaid. 
As we cannot now render judgment against the princi- 
pal the bond is discharged by the determination of the 
“ contingency upon which the obligation of the bond is 
made to depend.” 
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The case of Page v. Cole, 123 Mass., 93, was a suit 
on a contract, commenced by attachment. On the same 
day personal property of the defendant was attached, 
“and on the next day the defendant gave a bond with 
“sureties to dissolve the attachment.” The case was 
tried before a judge without a jury, and he found the 
issues for the plaintiff. On the following day the defend- 
ant filed a motion for new trial, which might have been 
heard on November 6th. Counsel for the plaintiff induced 
the judge to fix November gth as the day for hearing the 
motion. The defendant’s counsel, having been notified of 
this fact only an hour before the time fixed for the hear- 
ing, came into court and insisted that the argument of 
the motion should be put over to the next day. This was 
resisted by counsel for the plaintiff, on the ground that the 
motion for new trial was frivolous, and the object sought 
by the delay was to enable the defendant to go into bank- 
ruptcy and thus defeat the suit. The court, however, 
granted the delay asked. 


“On the next day, before the hour appointed, the der 
e fendant filed his voluntary petition in bankruptcy, in the 
United States District court, and was duly adjudged a 
«bankrupt, and before the hour fixed for said hearing on 
“said motion for a new trial, a suggestion of the defend- 
“ant’s bankruptcy was filed in the case, and the usual 
motion was made in open court for a continuance of the 
“cause. The plaintiff's counsel resisted this motion, and 
e asked for judgment as of November 6th. The defendant’s 
“ counsel contended that the court could not properly and 
“legally enter a judgment. No decision was made upon 
this motion, but the hearing upon the motion for a new 
trial proceeded and was argued by the respective coun- 
«sel. The judge took these several matters under ad- 
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visement, and on December 4, 1876, overruled the mo- 
tion for a new trial, and ordered judgment for the 
“ plaintiff as of November 6th. To this order of judgment 
and refusal to continue the case, the defendant alleged 
“exceptions.” The court, speaking by Mok rox, J., after 
quoting the section now under consideration in full, pro- 
ceeded: 

„The object of this provision is not only to protect 
the bankrupt, to prevent his being harassed by suits 
“ while the question of his discharge is pending, and to 
enable him to plead his discharge in bar of the debt, 
but also to enable the assignee to come in and defend 
“the suit. May v. Wright, 119 Mass., 426, and cases 
“cited. ational Bank of Clinton v. Taylor, 120 Mass., 
124. In the case at bar, before judgment was entered, 
“the defendant was duly adjudged a bankrupt, and on 
the same day filed in the suit a suggestion of his bank- 
ruptcy, and made application to the court to have the 
case stayed to await the determination of the question 
“of his discharge. After this application, the Superior 
+ court had no power to proceed further in the suit. It 
had no more power to enter a judgment as of a former 
„day, the effect of which would be to hold the sureties 
‘‘on the bond to dissolve the attachment, to render the 
“ bankrupt liable to his sureties for such sum as they 
might pay notwithstanding his discharge, and thus 
practically to prevent his discharge from operating 
“upon this debt, than it had to enter a judgment as of 
“the day on which the order was made. The court can- 
not take into consideration the fact that the defendant 
obtained a delay by a frivolous motion for a new trial. 
The provision of the bankrupt act is peremptory that 
‘upon the application of the bankrupt the suit shall be 
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e stayed to await the determination of the court of bank- 
“‘ruptcy, on the question of his discharge. The order 
“of the Superior court, that judgment be entered as of 
‘a former day, was therefore erroneous.” 


The foregoing was the sole point decided in Page v. 
Cole. The device there attempted to hold the sureties 
to an obligation to which they never consented, was to 
enter judgment as of a former day. In the case at bar 
the’device attempted by defendants in error is to enter a 
judgment which the principal is not bound to pay, and 
then force the sureties to pay it. It is respectfully sub- 
mitted that this device is infinitely more futile than the 
one attempted in Page v. Cole; and cannot be any more 
successful. 


The law with reference to this subject having been 
thus settled by repeated decisions of the Supreme court, 
the Legislature of Massachusetts, in the year 1875, passed 
the following statute, viz: 


«Section 1. Whenever any defendant, in a civil ac- 
tion, dissolves an attachment made in said suit, by giv- 
ing bond as provided by the statutes of this common- 
„wealth, and has already been, or afterwards is adjudged 
a bankrupt, the court may, at any time, upon motion, if 
it appears that the plaintiff is otherwise entitled to judg- 
ment in said action, enter a special judgment for the 
« plaintiff to enable him to proceed against the sureties, 
„upon the bond given to dissolve the attachment; and 
said judgment, within the meaning of said statutes, to 
enable the plaintiff to maintain an action against the 
«‘ sureties on said bond, no other objection existing thereto; 
provided, the attachment, for the dissolution of which 
said bond was given, was not made within four months 
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. “ next preceding the commencement of proceedings in 

if bankruptcy. 

A « SECTION 2. No bond shall hereafter be given to dis- | 

i is ‘¢ solve an attachment in a civil action, unless it contains, ‘| 

1 in addition to the conditions now required by law, a fur- | 

; ther condition obliging the sureties to pay to the plain- ar 
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tiff, within thirty days after the entry of any special | 
judgment, in accordance with the preceding section, 
the sum, if any, for which said judgment shall be en- | 
“ tered.” 
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Approved March 23, 1875. 
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Massachusetts Session Laws of 1875, p. 
467. 


There was never any such law as this, nor anything 
similar to it, in existence in Illinois; on the contrary, 
from long before the inception of the proceedings in this 
case, continuously to the present time, the law of Illinois 
has been the same on this subject as the law of Mas- 
sachusetts was before the enactment of the above stat- 
ute. 

After this law was passed, several cases were decided 
by the Supreme court of Massachusetts which bear di- 
rectly on the questions presented in the case at bar, two 
of which are now referred to. | . 
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In Barnstable Savings Bank v. Higgins, 124 Mass., 115, 
suit was commenced June 30, 1875, and property of the de- : 
fendant attached. January 8, 1876, he was adjudged a 
bankrupt, and August 23, 1876. obtained his discharge. 
July 21, 1876, the attachment was dissolved by a bond for 
that purpose given by the defendant, and sureties contain- 
ing “in accordance with the provisions of the St. of 1875, 
* c. 68, § 2, a condition obliging the sureties to pay to the 
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« plaintiff the amount of any special judgment.” A special 
judgment was entered in pursuance of this statute and of 
the bond. The defendant appealed, the principal ground 
of error alleged being that the statute was unconstitu- 
tional as being in conflict with the bankrupt act of the 
United States. The opinion of the court was delivered 
by Mr. CinEr Justice Gray, who, among other things, 
said: 

„An attachment on mesne process made more than four 
“months before the commencement of proceedings in 
bankruptcy, creates a lien on the property attached, 
«“ which is preserved by the bankrupt act; and the court 
in which the action is pending may award such judg- 
e ment and execution as are necessary to give effect to 
this lien, and as are authorized by the laws of the com- 
„ monwealth, and not expressly or by implication pro- 
« hibited by the act of Congress. U. S. Rev. Sts., & 5044. 
Doe v. Childress, 21 Wall., 642. The court may, there- 
fore, after the defendant has obtained a certificate of 
discharge in bankruptcy, render a special judgment 
against the property held under such an attachment. 
“ Davenport v. Tilton, 10 Met., 320. Bates v. Tappan, 
“99 Mass., 376. Ray v. Wight, 119 Mass., 426. 

In the case of the dissolution of such an attachment 
by giving bond under the statutes of the commonwealth 
and of the principal obligor’s obtaining a certificate 
“of discharge in bankruptcy, the court could not, before 
the St. of 1875, c. 68, render a special judgment for the 
« plaintiff for the purpose of charging the sureties; de- 
“ cause the condition of such a bond, under the Gen. Sts., c. 
“ 123, § 104, was only to pay the judgment recovered 
“ against the principal, and which he was bound to pay, 
but which remained for thirty days unpaid. Carpenter 
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% . Turrell, 100 Mass., 450. Hamilton v. Bryant, 114 
„Mass., 543. HBraley v. Boomer, 116 Mass., 527. 

But the St. of 1875 expressly authorized the court, 
“when the defendant has dissolved, by giving bond, an 
e attachment made four months before the commence- 
4 ment of proceedings in bankruptcy, and has been or is 
e afterwards adjudged a bankrupt, to enter a special judg- 
ment for the plaintiff, to enable him to proceed against 
the sureties on the bond: and required the bond to con- 


4 tain a condition that the sureties shall, within thirty days 


after the entry of such special judgment, pay to the 
e plaintiff the sum for which the judgment is entered. 
“ This statute applies only to bonds given since it took effect. 
“ Fickett v. Durham, 119 Mass., 159.“ 


Here the same judge who delivered the opinion of the 
Supreme court of the United States in the case at bar in 
terms decided, that on an obligation conditioned pre- 
cisely as that of the sureties in the case at bar, the court 
had no power to render a special judgment to charge the 
sureties. A special statute was necessary to confer such 
power, and that only applied to bonds given after its 
enactment. 


The case of Denny v. Merrifield, 128 Mass., 228, 
bears directly on the main question in this case, and is a 
very clear exposition of the duty of courts to enforce 
the law as the legislature has made it, and not to make the 
law as they think the legislature should have made it. 
The case was this: 


The debt sued on was a valid debt due from the de- 
e fendant to the plaintiff. The action wascommenced on 
January 31, 1878, by an attachment of the defendant’s 
property, which was sufficient, and the attaching officer 
had in his hands, when this action was entered, money 
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enough to pay the plaintiff’s claim in full. On Febru- 
„ ary 21, 1878, the defendant filed his petition in bank- 
“ ruptcy in the District court of the United States, for the 
district of Massachusetts, but no hearing was ever had 
on the petition, nor was the defendant ever adjudged a 
‘bankrupt, nor an assignee of his estate chosen. At 
e the time of filing his petition in bankruptcy, the de- 
e fendant also filed, under the U. S. St. of June 22, 
41874, § 17, an offer of composition,” which was ac- 
cepted by the requisite majority of his creditors, and fully 
carried out by the defendant, who tendered the plaintiff 
his share of the composition, which the plaintiff refused 
to accept. 

On April 16, 1878, the defendant filed with the clerk 
„of the court a bond, with sureties approved by the 
e plaintiff's attorney, to dissolve the attachment, the con- 
% dition of which was that the defendant should, within 
thirty days after the final judgment in such action, pay 
to the plaintiff the amount, if any, which he should re- 
cover, and the suret es should. also, within thirty days 
after the entry of any special judgment in such action, 
pay to the plaintiff the sum, if any, for which such 
judgment should be entered; and the officer surr...dered 
“the property attached, to the defendant. * The 
« plaintiff contended that he was entitled to a judgment 
against the defendant, or a judgment against the prop- 
“erty attached, or a special judgment, or such a judg- 
ment as would entitle him to proceed against the sure- 
ties on the bond. But the judge ordered judgment for 
the defendant.” 


Mr. Chief Justice Gray, in delivering the opinion of 


the Court on this state of facts, said. 


The U. S. St. of June 22, 1874, § 17, allows a ored- 
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“ itor holding collateral security for his debt to share in 
the proceedings of composition only to excess of the 
debt above the security, or upon surrendering the secu- 
“rity for the benefit of the estate; and makes the compo- 
sition binding upon all debts, whether secured or un- 
* secured, which are duly described in the statement of 
“the debtor, and are of such a nature that they would be 
‘‘ barred by a certificate of discharge in bankruptcy. 
* Mudgev. Wilmot, 124 Mass., 493; Leggett v. Barton, 
I Vroom, 83. The composition, followed by payment 
or tender of the sums due according to it, therefore, 
“‘ discharged the defendant from personal liability to the 
« plaintiff, and the plaintiff is not entitled to a general 
„judgment. 

As no assignment in bankruptcy was ever made, the 
proceedings did not discharge the plaintiff’s attachment, 
and would not have prevented the plaintiff, if the prop- 
“erty attached had remained subject to the lien created 
by the attachment, from taking special judgment against 
“the property, for the purpose of giving effect to that 
“lien. Fay v. Wight, 119 Mass., 426; Sage v. Heller, 
“124 Mass., 213; Alsop v. White, 45 Conn., 499. 

But the attachment having been dissolved, and the 
property surrendered to the defendant, upon giving bond 
“for the payment of any judgment recovered in the ac- 
“tion, the property attached is no longer bound by the 
‘attachment, and consequently no special judgment 
against the property can be entered. 

„The remaining question is, whether a special judg- 
“ment can be given for the plaintiff, for the purpose of 
“ charging the sureties on that bond. If the bond had been 
in the ordinary form of a bond to dissolve an attachment 
such as was in use in this commonwealth before the 


4! 


„passage of the St. of 1875, c. 68, no special judgment 
„could have been rendered. The plaintiff’s rights, there- 
“fore, depend upon the construction of this statute. 
“ Barnstable Savings Bank v. Higgins, 124 Mass., 115, 
and cases cited. 
Proceedings for a composition under the act of Con- 
“ gress of 1874 may be had at any time after the filing of 
“a petition in bankruptcy, ‘ whether an adjudication in 
bankruptcy shall have been had or not’; and, as already 
stated, do not, unless there has been an assignment in 
bankruptcy, dissolve attachments, though made within 
four months before the filing of the petition. The St. of 
1875, c. 68, passed nine months later, authorized the 
“entry of a special judgment for the purpose of charging 
«the sureties on a bond given to dissolve an attachment, 
«only in cases in which both the defendant ‘ has already 
e been or afterwards is adjudged a bankrupt’; and the 
‘attachment is ‘not made within four months next prece- 
ding the commencement of proceedings in bankruptcy.’ 
This statute cannot, consistently with’ its explicit pro- 
visions, be construed to include cases like that before us 
“in which there has been no adjudication of bankruptcy, 
e nor assignment in bankruptcy, nor attachment made 
more than four months before the filing of the petition. 
“If we were sitting as /egislators, we might yield to the 
suggestion that the reasons are no less strong for allow- 
“ing such a special judgment to be entered in every case 
“in which proceedings in bankruptcy are had for the 
distribution of a debtor’s property among his creditors, 
„and for his discharge from his debts by way of compo- 
“ sition, than in a case in which he is adjudged a bank- 
“rupt, and the subsequent dealings are in the ordinary 
form; and in a case in which the attachment, though 
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made within four months before the commencement of 
proceedings in bankruptcy, fails to be dissolved, because 
no assignment in bankruptcy is made, than in one in 
“which, notwithstanding such an assignment, the attach- 
ment remains in force because made more than four 
“months before the commencement of such proceedings. 


But sitting as judges, we cannot extend the statute by 


construction to cases which, though they may appear to 
“be within its reason, do not satisfy the conditions clearly 
« prescribed and defined by its language. Jucob v. United 
“ States, 1 Brock, 520; Denn v. Reid, 10 Pet., 524, 527: 
„Putnam v. Longley, 11 Pick., 487, 490.” 


In further illustration of this principle see Liucolu v. 
Leshure, 132 Mass., 40. 


As already stated, no such statute as the one passed in 
Massachusetts in 1875, ever existed in Illinois. The 
statute in existence at the time the sureties in the case at 
bar became bound does not bind them to pay this judg- 
ment, nor does the obligation they assumed. Defendants 
in error will, in this court, probably fail in obtaining the 
judicial legislation they seek to make a contract for the 
sureties in this case to which they never assented, and 
then enforce it against them. 


The first judgment rendered in this case was a general 
one against Hill. The Supreme court of Illinois held that 
judgment valid, because if the proceedings were stayed 
till the bankrupt was discharged, the recognizance of the 
sureties could not be enforced, and the debt would be lost. 
That Court said: He is not in such case bound to wait 
till the bankrupt is discharged. To compel him to do 
so would be to force him to pursue a course which would 
e result in the loss of his debt. * lf the attaching cred- 
“itor who commenced proceedings more than four 
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months before the commencement of proceedings in 
bankruptcy is compelled to suspend all further proceed- 
e ings in his attachment suit, and quietly stand by till the 
“ bankrupt obtains his discharge, and thereby completely 
“ destroys his right of action, so that he cannot recover a 
judgment at all, how much better off is he than the 
e attaching creditor who sued out his attachment within 
four months? No better. The security for the 
judgment which the plaintiffs were seeking to recover 
could only have been made available & the actual ren- 
e dition of the judgment. To have stayed the proceed- 
“ings until the defendant obtained his discharge, would 
“ have been in effect to have deprived him of his security 
“ altogether—in short, a loss of his claim.” (Vill v. 
Harding et al., 93 Ill., 88, 89.) 


The reason upon which the Supreme court of Illinois 
based its decision that the proceedings ought not to have 
been stayed, was that if Hill was discharged in bank- 
ruptcy before judgment, recourse against the sureties 
would be utterly gune. This décision of that court is, if 
law, conclusive that the judgment in the case at bar, ren- 
dered on the basis that Hill had before been discharged in 
bankruptcy, and which does not directly bind him, does not 
bind the sureties in the recognizance. It had not at that 
time occurred to the defendants in error, that after Hill 
was discharged in bankruptcy, they could evade his dis- 
charge by any device. They therefore stoutly argued 
that unless the general judgment entered against Hill be- 
fore he was discharged in bankruptcy, was sustained, they 
could not hold the sureties, and their debt would be lost. 
The Supreme court of Illinois agreed with them in that 
view, which was, of course, the true and only view. That 
general judgment was not sustained, but was reversed. 
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Defendants in error, with astonishing versatility, have 
changed their ground and claim that sustaining the gen- 
eral judgment was a matter of no moment, and that the 
sureties are bound to pay a judgment which does not bind 
Hill, and which was rendered against him after he was 
discharged in bankruptcy. 


Judge Gray, in delivering the opinion of the Supreme 
Court of the United States in the case at bar, among 
other things, said: “The stay does not operate as a 
bar to the action, but only as a suspension of proceed- 
e ings until the question of the bankrupt’s discharge shall 
„have been determined in the United States court sitting 
ein bankruptcy. After the determination of that ques- 
tion in that court the court in which the suit is pending 
may proceed to such judgment as the circumstances of 
the case may require. If the discharge is granted, the 
„court in which the suit is pending may then determine 
„ whether the plaintiff is entitled to a special judgment 
„for the purpose of enforcing an attachment made more 
than four months before the commencement of the pro- 
“ ceedings in bankruptcy, or for the purpose of charging 
‘¢ sureties upon a bond given to dissolve such an attach- 
ment. There is no occasion to consider the ques- 
“tion (which may perhaps depend upon the statutes or 
the practice of the State) whether it will be within the 
authority of the court in which the suit is pending, now 
„that the defendant has obtained his discharge in bank- 
ruptcy, to render a special judgment in favor of the plaint- 
„ tiffs for the purpose of charging the sureties on the bond 
“given to dissolve the attachment; or any other ques- 
tion which may hereafter arise upon the production by 
«the defendant of his certificate of discharge, or upon the 
“suggestion of the assignee in bankruptcy.” (Vill v. 


Defendants in error, in the courts below, contended 
that this language of Judge Gray authorized the State 
court to take any steps it saw proper to charge the sure- 
ties in the recognizance, and implied that any steps it 
might take which would accomplish that end would be 
allowable. It is hardly necessary to say that this conten- 
tion of defendants in error is wholly without foundation 
to support it. 


The views of Judge Gray on this subject, as above 
shown, are not a matter of doubt or dispute. He had 
repeatedly held in cases involving precisely the same 
question as the one at bar, that the sureties in the obliga- 
tion to dissolve an attachment could not be held by any 
device whatever. He was, from his long service as judge 
of the Supreme Court of Massachusetts, familiar with 
the decisions of that state, and with the special statute 
of 1875, passed expressly to cover such a state of facts as 
exists in the case at bar. He had, as such judge, ren- 
dered decisions construing that special law. He, presum- 
ably, did not know whether such a law existed in Illinois, 
as that question was not mooted in this case in the Su- 
preme Court of the United States. Having such special 
statute in mind, and not knowing but such, or a similar 
statute existed in Illinois, he used the language above 
quoted. 


This language was not intended as judicial legislation 
in favor of defendants in error, nor as an authorization to 
the State court to make a contract for the sureties into 
which they never entered, nor to confer any power on 
the State court which it did not have before the language 
was used. The use of that language conferred no power 
on the State court which it had not before, and took 
away from it no power which it previously possessed. 
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The court merely observes that it will be within the pro- 
vince of the State court to act in the premises, as the cir- 
cumstances of the case, the statutes and practice of the 
state, and the paramount law of the United States, might 
demand. This the State court would have done without 
the observation. As already shown, the opinion of Judge 
Gray, and of the Supreme court of the United States, is 
that, under the circumstances of this case, the sureties in 
the recognizance cannot be bound by any judgment or 
device whatever. | 


Among other cases illustrating the subject under con- 
sideration and in a line with the Massachusetts cases and 
the decision of this court in Jill v. Harding, 107 U. S., 
631, the following may perhaps be profitably referred to: 

In McKay v. Funk, 37 lowa, 661, it was held that no 
personal judgment could be rendered against a defendant 
after he had been adjudicated a bankrupt. And it was 
held to be error to enter a judgment in such a case 
with an order that no execution should issue pending the 
determination of the question of discharge. The court 
said: After the motion was filed, nothing ought to have 
“been done further than the entering of an order staying 
“ proceedings. But a judgment was rendered, which, 
„however, was not to be enforced by execution till the 


further order of this court. Zhe law was not followed, 


“and the judgment against defendant, personally, was 
therefore erroneous, and must be reversed.” 


The foregoing case is cited and approved by Judge 
Gray in delivering the opinion in the case at bar. 

In Bratton v. Anderson, 5 South Carolina R., 504, 
where a judgment had been rendered by a court of the 
state, which was not a lien, and pending proceedings to 
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make it a lien, the defendant went into bankruptcy, it was 
held that it was the duty of the State court immediately 
upon application of the defendant to suspend all further 
proceedings in the tase. 


In National Bank of Clinton v. Taylor, 120 Mass., 
124, after a default had been entered against a defendant, 
he was adjudged a bankrupt, and filed in the case a copy 
of the adjudication in bankruptcy and a motion for a con- 
tinuance. The motion for a continuance was opposed 
“by the plaintiff, but the presiding judge ruled that the 
court had no discretion, but was required by the bank- 
e rupt act to continue the case, bankruptcy having been 


40 suggested in proper form before final judgment, and 


e ordered the case to be continued.” Afterwards the de- 
fendant obtained his discharge in bankruptcy, which he 
then pleaded in bar of the sutt, and judgment was there- 
upon entered in his favor. 


Both these cases are cited and approved by Judge 
Gray in delivering the opinion ‘in the case at bar. 

In Payne v. Able, 7 Bush. (Ky.), 344, three suits were 
instituted against Able in which attachments were levied 
on his property, in two of which bonds were given, 
which had the effect of dissolving the attachments, as in 
the case at bar, and in the other a forthcoming bond was 
given. Able afterwards went into bankruptcy and was 
discharged, and pleaded his discharge in the cases. The 
plaintiffs asked for a rule on the sureties in the bonds 
aforesaid, to pay therm the amount of the debts, to secure 
which the attachments had been levied. This the court 
refused to do, and the Supreme court said concerning it: 
„We are also of the opinion that the court properly re- 
e fused the rule against the sureties on the attachment 
bonds. The act of Congress, it is true, provides that ‘no 
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discharge granted under this act shall release, discharge 
“or affect any person liable for the same debts, for or 
“with the bankrupt, either as partner, joint contractor, 
indorser, security or otherwise.’ But the sureties on the 
attachment bonds were never lable for the debts, and 
did not contract to pay the same, or any portion of 
“them. In two of the bonds they agreed and understood 
that the defendant, Able, should perform the judgmeuts 
“of the court; and in the other, that the attached property 
“or its value, should be forthcoming, and subject to the 
„order of the court for the satisfaction of such judgment.’ 
No judgments were, or could have been rendered against 
“© Able, and hence the contingencies upon which they were 


to become liable as sureties, have not arisen, and cannot 


„now arise. 


In Martin v. Ailbourn, 12 Heiskell (Tenn.), 331, a 
judgment was rendered by a justice of the peace on a note, 
and the defendant appealed, and gave an appeal bond, 
conditioned that he would “prosecute his appeal with 
effect, otherwise comply with and perform the judgment 
‘of the court.” In the Circuit court the defendant 
pleaded a discharge in bankruptcy, upon which judgment 
was rendered in his favor. Held that the surety on the 
appeal bond was discharged, and no judgment could be 
rendered against him. The court said: We know of 
no principle on which judgment could be rendered 
‘against the surety, unless there is something in the 
“ bankrupt law which controls the case. It is provided 
by the bankrupt law that no discharge of the bankrupt 
shall release, discharge or affect any person liable for 
„the same debt, either as partner, joint-contractor, en- 
dorser, security or otherwise. Martin never was Jiable 
on the debt with Allen, in any character. The appeal 
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vacated the judgment, and Martin was only liable in the 
eden judgment should be rendered against Allen in the 
« Circuit court. This was not done. On the contrary, 
Allen prosecuted his appeal with effect, and Martin was 
“no longer liable on his bond. <Ad/e v. Payne, 7 Bush., 
“ 344.” 

In Odell v. Wootten, 38 Georgia, 224, the principal in 
an appeal bond went into bankruptcy after the appeal was 
taken, and was discharged, and the question was whether 
this did not discharge the surety in the appeal bond. The 
court held that, as no judgment was rendered against the 
principal, the surety was not bound, and proceeded: 


But it*is insisted by counsel for plaintiff in error, that 
the act of Congress, known as the bankrupt act, Sec. 
„33, is the paramount law on this subject, and that it 
“ enacts that the discharge of the principal, as a bankrupt, 
shall not discharge the security. A careful perusal of 
the act will show that this applies only to a surety who 
+‘ contracted to become liable for she payment of the debt, 
and not for the payment of the judgment to be entered 
in a particular action then pending. Its language is ‘no 
e discharge granted under this act shall release, discharge 
“or affect any person liable for the same debt, for or 
‘ with the bankrupt, either as partner, joint-contractor, 
e indorser, security or otherwise.’ This clearly contem- 
plates a a case where the security contracts to become 
„liable with the principal for the payment of the debt. 
„This same act (Sec. 21), which under the Constitution 
of the United States is, we admit, the paramount law on 
this subject, declares that no creditor, whose debt is 
«‘ provable under this act, shall be allowed to prosecute 
any suit at law or in equity, to final judgment against 
the debtor, after he is adjudged a bankrupt, until the 
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question of his discharge has been determined. Again, 
e it is declared in Sec. 54, that the discharge duly granted 
“ under this act shall, with the exceptions aforesaid (which 
„do not apply in this case), release the bankrupt from all 
‘‘ debts, claims, liabilities and demands which were or 
might have been proved against his estate in bankruptcy. 
Wooten's contract, when he signed the appeal bond, was 
“to pay the judgment that might be entered in that case. 
His principal was afterwards adjudged a bankrupt, and 
„ discharged as such. And the paramount law says, as 
“ the claim was provable in bankruptcy, that the priuci pu. 
“ shall be absolutely released from the debt, and that no 
judgment shall ever be entered in the case. Upon this 
state of facts we hold that Wooten, the security on the 
appeal, has complied with his contract, and his liability 
“ ceases.” 


All the three cases from which quotations have last been 
made concur in the view, that where the liability of the 
surety is not for the debt, but for a judgment which may 
or may not thereafter be rendered, he is discharged hy the 
bankruptcy of the principal. The principle involved in 
the case of an appeal bond, and in the case of a bond 
given to dissolve an attachment, is precisely the same. 
The liability in both cases is for a judgment which may 
or may not thereafter be rendered against the principal. 
In Carpenter v. Turrell, 100 Mass., 450, before referred 
to, the court, in terms, likens the bond to dissolve the 
attachment to an appeal bond; and in .Wartin v. Ailbourn, 
12 Heiskel (Tenn.), 331, which was a case on an appeal 
bond, Payne v. Ahle, 7 Bush, 344, which was a case on 
a bond to dissolve an attachment, is cited as an authority 
in point. 


The principle upon which all these cases proceed has 
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been fully and in terms approved by the Supreme court 
of the United States. In Wolf v. Stix, 9 Otto, (99 U. 
S.) 1, the question under consideration was the liability 
of sureties on a bond where the principal, in legal effect, 
purchased the interest of certain creditors in goods which 
had been attached, and with his sureties agreed to pay 
such creditors $10,000, if upon the trial of the suit in 
which the attachment issued, it should appear that they 
had any interest to sell. The opinion was delivered by 
Mr. Curer Justice Waite, who, among other things, 
said: 

% Sect. 5,118, Rev. Stat., provides that ‘no discharge 
shall release, discharge, or affect any person liable for 
the same debt for or with the bankrupt either as part- 
“ner, joint contractor, indorser, surety or otherwise.’ 
„The cases are numerous in which it has been held, and 
ve think correctly, that if one is bound as surety for 
another to pay any judgment that may be rendered in 
“a specified action, if the judgment is defeated by the 
‘bankruptcy of the person ſor whom the obligation is 
assumed, fhe surety will be released. The obvious rea- 
son is that the event has not happened on which the lia- 
e bility of the surety was made to depend. Of this class 
“of obligations are the ordinary bonds in attachment suits 
„ dissolve an attachment, appeal bonds, and the like.“ 


The attention of the court is particularly invited to the 
point that in the class of cases holding that under facts 
such as those of the case at bar, the proceedings should 
not be stayed, it was always either conceded or decided 
that if the proceedings were stayed till the defendant was 
discharged the sureties could not be held liable, and the 
stay was denied on that ground. This point, as already 
shown, was in terms decided by the Supreme court of 
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Illinois, when it refused the stay on the first hearing. The 
class of cases holding that the proceedings must be 
stayed, all hold that the discharge of the defendant re- 
leases the sureties. So that as to this point the authori- 
ties are unanimous that the discharge of the defendant 
releases the sureties, and they cannot be held by any 
judgment or device. 


If this case had been commenced by summons only, 
and no attachment had been issued, and the sureties in 
the recognizance had entered into a voluntary bond of the 
same obligation as the recognizance, could it be success- 
fully contended that judgment should have been entered 
in the case simply for the purpose of charging them? 
Yet that case is in no legal aspect different from this. 
They were bound by the terms of their obligation alone, 
and the cause which induced them to assume it was 
wholly immaterial. The only proper inquiry, so far as 
they are concerned, is, what is the obligation? 


The court will never strain a point to hold mere sure- 
ties liable; on the contrary, it will seize hold of every cir- 
cumstance in their favor. 


It is a general rule, without exception, that sureties are 
favorites of the law, have a right to stand upon the strict 
terms of their obligations, and that no intendments will 
be made against them. In Law v. The East /ndia Com- 
pany, 4 Vesey, 824, the court said: Where any act 
has been done by the obligee that may injure the surety, 
“the court is very glad to lay hold of it in favor of the 
“surety.” In Lang v. Pike, 27 Ohio St., 498, the court 
said: No principle is more firmly settled in this state 
“than this: that sureties may stand o the very terms of 
“a statuiory bond or undertaking. So clearly has this 
“ doctrine been announced and acted upon that it may be 
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“ regarded as entering into the condition of such an under- 
“ taking, that it will not bo extended by the courts beyond 
the necessary import of the words used.” In Aéngs- 
bury v. Westfall, 61 New York, 356, the court said: 
It is now too well settled to admit of doubt that a guar- 
i antor, like a surety, is bound only by the strict letter or 
precise terms of the contract of his principal, whose 
performance of it he has guaranteed; that he is in this 
* respect a favorite of the law, and that a claim against 
“him is strictissimi juris.“ 

This rule has been many times announced and acted 
upon by the Supreme court of Illinois. In S/ v. Hance, 
62 IIl., 55, WALKER, J., said: “The contract of a surety 
is strictly construed, and his liability is never extended 
beyond the terms of his agreement, or at least its mani- 
“fest purport. In case of doubt, the doubt is generally, if 
“not universally, solved in his favor.” ln The People v. 
Tompkins, 74 Ill., 486, ScHOLFIELD, J., said: “No prin- 
“ciple of law is better settled than that the contract of a 
“surety is to be construed strictly, and his liability can- 
not be extended by implication beyond the terms of his 
obligation. As observed by Story, J., in Miller v. 
“ Stewart et al., ꝙ Wheaton, 680: ‘To the extent and in 
‘the manner and under the circumstances pointed out in 
e his obligation he is bound, and no further.’ Neynolds v. 
“ Hall et al., 1 Scam., 35; People, eic. v. Moon, 3 id., 123; 
“ Governor, eic., v. Ridgway, 12 Ill., 14; C. & A. K. Co. 
„v. Higgins et al., 58 id., 128; Smith v. Peoria County, 
39 id., 425.” 

It has often been held, and is unquestioned law, that a 
surety is under no moral obligation to pay the debt of his 
principal: 
Winston v. Fenwick, 4 Stew. & Port. 


(Ala.), 269. 
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Harrison v. Field, 2 Washington (Va.), 
136. 

Pickersgill v. Lahens, 15 Wallace, 140. 

Pecker v. Julius, 2 Browne (Pa.), 31. | 

VanDerveer v. Wright, 6 Barb. (N. V.), 


547. 


If the surety in a joint obligation dies, the remedy 
against his estate is gone at law, and equity will not, in 
the absence of fraud or mistake, charge it. If all the joint 
obligors are principals, and participate in the consideration, 
a court of equity will enforce the obligation against the 
estate of the deceased obligor, because the reasonable pre- 
sumption is that the parties intended the obligation to be 
joint and several, but through fraud or mistake it was 
made joint only. But, as said by Davis, J., in Pictersgill 
v. Lahens, 1§ Wallace, 140: “ This presumption is never 
“ indulged in the case of a mere surety, whose duty is 
measured alone by the legal force of the bond, and who 
is under no moral obligation whatever to pay the obligee 
independent of his covenant, and consequently there is 
nothing on which to found an equity for the interposi- 
e tion of a court of chancery.” Holding the same thing, 


see also 


Risley v. Brown, 67 New York, 160. 

Weaver v. Shyrock, 6 Serg. & Rawle (Pa.). 
362. 

Rawstone v. Parr, 3 Russell, 539. 

Kennedy v. Carpenter, 2 Wharton (Pa.). 
344. 

Other v. Ireson, 3 Drewry, 177. 

Town v. Ammidown, 20 Pick., 535. 

Wood v. Fish, 63 New York, 245. 
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One of the reasons given in some of the cases last cited 
why the estate of the deceased surety should not be 
charged, is, that he may have had the obligation made 
joint only, having in view the fact that he might die, and 
it he did, his estate would not be liable. 


So in the case at bar, the sureties who entered into the 
recognizance may have been willing to enter into the re- 
cognizance for the payment of any judgment that might 
be recovered, which had the effect of wholly dissolving 
the attachment and freeing the case thenceforth from any 
of the ordinary incidents of an attachment, when they 
would have been unwilling to enter into a bond for the 
forthcoming of the property, which would have left the 
attachment proceedings intact. They may, when enter- 
ing into the recognizance, have contemplated the bank- 
ruptcy of plaintiff in error as a contingency likely to hap- 
pen, and have expected that they would be thereby dis- 
charged from liability. 

The main question in this case is, does the judgment 
against Hill with stay of execution bind the sureties in the 
recognizance to the payment of the amount of that judg- 
ment? If it does, then it is in legal effect precisely the 
same judgment that was entered on the same verdict and 
was reversed by the court of last resort. The opinion of 


that court, as before shown, was and is that Hill's dis- 


charge in bankruptcy shall free him from this debt. 


It will not do to say that the sureties are not parties to 
this suit, and that their liability can cut no figure in the 
case. Hill is a party to this suit, and the entire record, 
showing the liability of the sureties, is before the court. 
The record shows that if the sureties are obliged to pay 
this debt, then Hill is bound for it. The main question 
here presented for decision necessarily turns upon the 
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question of whether or not this judgment binds the sure- 
ties. The question cannot be ignored or evaded in set- 
tling Hill’s rights as shown by this record. The Supreme 
court of Illinois, when this case was first before it, did not 
hesitate to consider the question of the liability of the 
sureties in this case. On the contrary it fully considered 
such liability, and made the question of such liability the 
pivotal point of its decision, holding that unless the 
general judgment against Hill was affirmed the sureties 
would be discharged, and affirming the judgment for the 
avowed purpose of holding them. Why should that 
court when the case was last before it, refuse to consider 
the liability of the sureties because the question was not 
before the court. That it was as much before that court 
the last time as the first time it considered the case is too 
clear for argument. Why then refuse to decide it? The 
reasons written in the opinion have already been re- 
ferred to. 


Another reason which may not have suggested itself 
to the Supreme court of Illinois, might occur to one famil- 
iar with this case. If that court had held that the judg- 
ment against Hill, with perpetual stay of execution, did 
not bind the sureties to pay the debt, then the entry of 
the judgment was a nugatory act; the evident purpose 
for which it was entered was defeated; and Hill should 
have been allowed to plead his discharge in bankruptcy, 
as is the universal practice, and have no judgment against 
him by which he and his sureties might be harassed. 
If on the other hand that court had held that the judgment 
against Hill with perpetual stay of execution did bind 
the sureties, and therefore Hill to pay this debt, then 
the holding would have been in the very teeth of the de- 
cision of this court in this case, and it could hardly be 
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contended that the Supreme Court of Illinois could over- 
rule this court in this regard. It is perfectly clear from 
this entire record that the Supreme Court of Illinois is 
not inclined to favor Hill’s discharge from this debt, and 
that to say the least of it, that court will not strain any 
point to give him the benefit of his discharge as a bank- 
rupt. Entertaining these views and knowing that the 
matter was reviewable in this court, the liability of the 
sureties as presented by this record with the light shed 
on it by the decision of this court was not a pleasant one 
for the Supreme Court of Illinois to decide. This would 
not, however, have been so if the decision of this court 


had been unhesitatingly accepted and bowed to by the 


Supreme Court of Illinois as the law of this case. 


That the Circuit court of Cook county, Illinois, intended 
to hold and believed it did hold Hill liable for this debt, is 
manifest from the fact that it required him to give an ap- 
peal bond in the sum of $5,000, before it would permit 
him to appeal from the judgment against him with perpet- 
ual stay of execution. ( Record, p. Ii.) Nosooner was 
the case docketed in the Appellate court than defendants 
in error moved that court to dismiss the appeal, and filed a 
written argument in support of the motion. (Mecord, p. JS.) 
This motion the Appellate court took under advisement 
and did not directly dispose of, but affirmed the judgment of 
the Circuit court. (Aecord, p. 35.) Hill thereupon prayed 
for an appeal from that judgment to the Supreme court. 
Defendants in error strenuously resisted this application, 
and, although the case was clearly appealable, procured 
the Appellate court to hold that “no appeal is allowable 
ein said cause, and an appeal was refused. (ecord, p. 
36.) Plaintiff in error thereupon sued out a writ of error 
from the Supreme court of Illinois, and removed the case 
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to that tribunal for decision. Promptly at the first oppor- 
tunity defendants in error filed their motion in that court 
to dismiss the writ of error, which motion was taken under 
advisement. (Record, p.37.) The Supreme court of Illi- 
nois in terms overruled this motion (Record, p. 42), holding 
that “ whether the (Circuit) court erred in the rendition 
of the judgment was a question which plaintiff in error 
„had the right to present for determination.” Certainly 
it was. How could any lawyer ask an unprejudiced tri- 
bunal to hold that the judgment of the Circuit court was 
final and irreviewable, and thereby cut off a resort to this 
tribunal to correct the errors of the courts of Illinois in 
this case? Yet defendants in error did it, and were suc- 
cessful in the effort in the Appellate court. 


It is perfectly clear from this entire record that Hill 
can obtain such rights as the paramount law of the United 
States guarantees him in this case, only from the direct 
decision and command of this court, which has held he 
has such rights. The universal practice in cases such as 
the one at bar, has been for the bankrupt to plead his 
discharge, and for a judgment to thereupon be entered 
in his favor. This is shown by many of the cases already 
cited and others which might be cited. In such a case, 
no question could arise concerning the liability of his 
sureties, and consequently of his liability. He would not 
be put to the trouble or expense of defending himself in 
hostile tribunals, with almost the certainty of being de- 
prived of the benefit of his discharge as a bankrupt, and 
the absolute certainty of a costly litigation to establish 
his rights if he should finally establish them. 


No better illustration of the wrong perpetrated on a 
bankrupt in such a case can probably be found than the 
one at bar. The plain effect of the decision of this court 
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(Hill v. Harding, 107 U. S., 631,) was that Hill should be 
freed from his debt. This isthe paramount law of the 
case. Do defendants in error yield to it gracefully, 
or otherwise? No. On the contrary, no sooner is the 
judgment reversed by this court than they procure the 
courts of Illinois to enter a judgment which they claim 
binds, and those courts no doubt intended should bind the 
sureties, and consequently Hill, the same as the judgment 
which was reversed. They thereby contemptuously fling 
aside the decision of this court—the paramount law. The 
Supreme court of Illinois, in this case, which is review- 
able by this court, refuses on the last hearing, to decide 
the question of the liability of the sureties, on the ground 
that the question was not before it, although it had not 
hesitated to decide the same question on the first hearing, 
Hill is then obliged to bring his case again to this tri- 
bunal. 


Instead of having the rights to which he is plainly en- 
titled accorded him in the Circuit court by being allowed 
to plead his discharge in bankruptcy, he has been obliged 
to incur the expense of taking this case to the Appellate 
court of Illinois for the First district, to the Supreme 


court of Illinois and to the Supreme court of the United 


States. This is certainly not giving him the repose and 
freedom from annoyance to which his discharge in bank- 
ruptcy entitles him. 


Even though this court should hold that the judgment 
against Hill with perpetual stay of execution did not 
bind Hill nor his sureties and therefore let the judgment 
stand; with the same respect for the opinion of this court 
which defendants in error have already exhibited herein 
they would no doubt immediately commence proceedings 
against the sureties in the courts of Illinois, and those 
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courts would feel at liberty to decide just what they’ : 
chose with reference to the l. ability of the sureties, and, ‘ 
therefore, necessarily of Hill. The decision of this court | 
that the sureties were not liable would be regarded as a 

mere dictum. The Supreme court of Illinois has already i 
in this case by its last opinion decided that point, and it & 
would by that court and all the lower courts of Illinois be 

held to be the law of the case. The result would no 

doubt be that Hill would finally be compelled to pay this 

debt, and the decision of this court be set at defiance. 


It seems perfectly clear that the only way the decision | 
of this court can be made effective is that now, all the | 
facts being before it, the judgments of the courts of Illi- 
nois be reversed with specific directions to those courts 
to permit Hill to plead his discharge in bankruptcy and 
that he be thus released from further annoyance and per- 
secution in this regard. He will then be, except the ex- 
penses and annoyance of this litigation, where he should 
have been five years ago, and where he would have been 
if the law of this case, as held by this court, had been 
heeded and given effect. It is respectfully submitted that 
Hill is entitled in this case to have such a judgment 
entered as will absolutely and unequivocally free him 
from this debt in every court whether it be hostile, 
friendly or indifferent. There should be no question nor 


chance for litigation about its effect. 1 
The only way in which this can be certainly done is to . 
follow the usual practice and allow Hill to plead his dis- > 


charge and have judgment in his favor. The practice in 
Illinois is, and since long before this suit was brought has 
been very liberal with reference to allowing any paper to 
be filed at any time before final judgment, which would 
enable the “ defendant to make a legal defense.” The fol- 
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lowing statute has during all that time been, and now is 
in force. (Statutes of Illinois, chapter 110, entitled 
Practice,“ § 24) viz: “§ 23. At any time before final 
judgment in a civil suit amendments may be allowed on 
e guch terms as are just and reasonable, introducing any 
“party necessary to be joined as plaintiff or defendant, 
‘¢ discontinuing as to any joint plaintiff or joint defendant 
changing the form of action, and in any matter either of 
form or substance in any process, pleading or proceed- 
e ing which may enable the plaintiff to sustain the action 
for the claim for which it was intended to be brought, 
“or the defendant to make a legal defense. The adjudi- 
cation of the court allowing the amendment shall be 
“conclusive evidence of the identity of the action.” 


This statute is extremely broad and has been liberally 
construed by the courts of Illinois. It is held by them 
that under the foregoing statute leave to amend, alter or 
add to pleadings so as to present an issue on the merits of 
a cause at any time before final judgment, is no longer 
discretionary with the court but is a legal right of the 
party, Empire Fire Ins. Co. v. Real Estate Trust Co., 
1 Bradwell, 391; Drake v. Drake, 83 IIl., 526. The 
judgment having been reversed and the case re-docketed 
in the Circuit court, the case was open for further pro- 
ceedings. Hill thereupon presented and asked leave to 
file a plea of his discharge in bankruptcy. The plea pre- 
sented a complete defense to the action and it was not 
matter of favor but matter of right that he should have 
been permitted to file it. He was, however, denied that 
right for the sole purpose of evading the decision of this 
court in this case. 

The practice pursued in similar cases (and which were 
approved by this-court in deciding this case) was for the 


debtor to file a plea of his discharge in bankruptcy and 
be thereupon discharged. This is undoubtedly the proper 
practice, and as it is the one approved by this, the court of 
last resort in this case, it should have been pursued. It is 
respectfully submitted that to pursue any other course 
was to commit a gross and palpable error, and however 
veiled and disguised the means may have been to set at 
defiance the decision and authority of this court. 


It is very confidently submitted that the refusal of the 
courts of Illinois to allow Hill to plead his discharge in 
bankruptcy as a defense to this case, and to be thereupon 
discharged, was a thinly disguised attempt to hold him 
liable for a debt from which this court had decided he 
should be freed; was a proceeding in hostility to the de- 
cision of this court instead of in conformity thereto; and 
was, to say the least, a very gross error, for which this 
judgment should be reversed. 


IT. 


THE COURT ERRED IN TRYING THE CASE OUT OF ITS 
REGULAR ORDER. 


Section seventeen of the Practice Act (Statutes of llli- 
nois, Chapter 110) requires that all causes shall be “ tried 
or otherwise disposed of” in the order they are placed 
on the docket of the court by the clerk. Plaintiff in érror 
requested that this be done in the case at bar ( Record, p. 
29), but the court reinstated the case, tried the question 
of fact, and disposed of it all in one day and within a few 
minutes. This was advancing a cause with a vengeance, 
and was, it is submitted, highly erroneous. 

Fisher v. Nat. Bank of Commerce, 73 


IIl., 34. 


Angel v. Plume & Atwood Manuf. Co., 
173 III., 412. 

Griswold v. Shaw, 79 Ill., 449. 

Sea v. Glover, 1 Bradw., 335. 

Brown v. Davis, 3 Brad w., 639. 
Kilian v. Clark, 9 Bradw., 426. 


III. 


THE COURT ERRED IN DENYING HILL A TRIAL BY JURY. 


Right of trial by jury is guaranteed to every party to 
a suit at law, both by the constitution of the State of Illi- 


nois and of the United States. After this case was re- 
docketed in the Circuit court, there was a question of fact 
to be tried, viz: whether or not plaintiff in error had been 
discharged in bankruptcy. He demanded a jury to try 
this question of fact. (Aecord, p. 29.) The court, how- 
ever, refused his request, and against his protest pro- 
ceeded to try this question of fact without a jury. It is 
submitted that this was error for which the judgment 
should be reversed. 


IV. 


THE COURT ERRED IN ADMITTING AS EVIDENCE THE 
APPER PURPORTING TO BE A COPY OF THE DISCHARGE 
OF HILL IN BANKRUPTCY. 


The alleged copy was in no way authenticated, except 
by a certificate signed “Wm. H. Brab ey, clerk,” and 
an impression purporting to be the seal of the District 
court of the United States, for the Northern District of 
Illinois. Neither the signature of the alleged clerk, nor 
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the fact that he was clerk, nor the authenticity of the seal 
of the court were proved by any witness, nor in any way 
except by the production of the paper itself. 


The courts of the United States are foreign courts to 
those of Illinois, and their judgments are foreign judg- 
ments. In Baldwin v. [ale, 17 Johnson, 272, the Supreme 
court of New York held that « the Circuit court of the 
United States, in relation to this (that) court is neither a 
superior nor an inferior court; but is to be regarded as a 
“court of another government. Their records, therefore, 
eas to this purpose, are foreign records, and the verity of 
“ them must be tried by jury.” This case was reaffirmed 
and approved in Griswold v. Seugu ick, 1 Wendell, 126. 
A multiplication of authorities on this point is thought 
to be unnecessary. It is a notorious fact that the courts 
of the United States sitting in Chicago consider them- 
selves in no way bound by the decisions of the Supreme 
court of Illinois except where such decisions constitute 
a rule of property. In all other cases a decision of the 
Supreme court of Michigan is by the United States Courts 
there considered quite as much authority as a decision by 
the Supreme court of Illinois. It is also well known 
that as to some important questions the Supreme court 
of the United States and the Supreme court of Illinois 
hold the direct opposite of each other. . 


The Courts of the United States and the State of Illi- 
nois are foreign to each other, and the rules with refer- 
ence to the authentication of foreign judgments prevail 
when the record of one is offered in evidence in a pro- 
ceeding in the other. These rules are well known, thor- 
oughly settled, and are thus summarized in § 514 of 1 
Greenleaf on Evidence, viz: 


The usual modes of authenticating foreign judgments, 


= 
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Aare either by an exemplification of a copy under the great 
seal of a state, or by a copy, proved to be a true copy 
„„ a witness who has compared it with the original; 
“or by the certificate of an officer, properly authorized 
“ by law to give a copy; which certificate must itself also 
* duly authenticated. If the copy is certified under the 
hand of the judge of the court, Ais handwriting must be 
“ proved. If the court has a seal, it ought to be aflixed 
„to the copy, and proved; even though it be worn so 
e smooth, as to make no distinct impression. And if it is 
clearly proved that the court has no seal, it must be 
shown to possess some other requisite to entitle it to 
“credit. Jf a copy is merely certified by an officer of the 
% court, without other proof, it is inadmissible.” 

In the case at bar, the only proof of the alleged copy 
was a certificate by an alleged officer of the court, with- 
out any evidence that he was such officer. 


In Brackett v. The People, 64 Ill., 170, the judgment 
of a court of Missouri certified by the clerk with the seal 
of the court attached, was held inadmissible as evidence. 
Among other things the court said: “ the copy of record 
received in evidence was simply certified by the clerk 
«with the seal of the court attached. There was no cer- 
e tificate of the presiding judge as required by the act of 
„Congress. We are of opinion that the court erred in 
„admitting the copy of the records,” etc. 

It is submitted that this decision is exactly in point, and 
conclusive of the question here discussed. 

Section /hirteen of the chapter on Evidence and Depo- 
sitions (Statutes of Illinois, Chapter 51) refers only to 
the records of courts of that state, and not to the records 
of courts of a foreign jurisdiction. 
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Section 4,992 of the Revised Statutes of the United 
States, which makes the proceedings in bankruptcy mat- 
ters of record, and makes copies thereof . duly certified 
evidence, does not help appellees in this regard. The 
alleged copy in this case was not “duly certified,” as has 
been before shown. This section was not intended to, 
and does not change the rules of evidence with reference 
to the authentication of the records of a foreign court. 


Defendants in error in the various courts of Illinois 
reiterated and elaborated over and over the idea that if 
the Circuit judge, by somebody telling him so on the 
street, seeing a report to that effect in a newspaper, or in 
any way, with or without evidence, became satisfied that 
Hill had been discharged in bankruptcy, that was all that 
was required under the order of the Supreme court of 
Illinois. Furthermore, they contended that such satisfac- 
tion of the Circuit judge was a final determination of the 
matter which was not subject to review anywhere. This 
proposition is so utterly absurd that to refute it is simply 
to state it, although the Appellate court for the First Dis- | 
trict of Illinois held it to be law. | 1 


The mandate of the court was · that upon it satisfactorily 1 
“appearing,” etc. (ecord, p. 26.) It does not say “ that | 
e upon one of the circuit judges becoming satisfied,” etc., 
although the law would in that case have been the same. 
How is a fact of which the court does not take judicial 
no: ice made to “ satisfactorily appear in a suit at law? 
The prevailing impression is that it is by legal evidence 
offered and received, and which tends to show the fact. 
Whether such evidence is legal evidence is matter of law 
reviewable in the appellate tribunals. Whether it is suffi- 
cient to satisfactorily establish the fact required to be es- 
tablished is also a matter reviewable by the appellate tri- 
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bunals. Argument cannot make a self. evident proposition 
any clearer, and further ccmment cn this matter is there- 
fore forborne. 


Defendants in error also contended in the various courts 
of Illinois that the plea which Hill offered, but was re- 
fused leave to file, proved that he had been discharged in 
bankruptcy. This is another instance of blowing hot and 
blowing cold by defendants in error. They say the plea 
is not in the case, so as to found any right for Hill on it, 
but is in the case as evidence for them. As this plea was, 
on the objection of defendants in error, entirely excluded 
from the case, it is difficult to perceive how it could prove 
anything. Defendants in error are evidently under the 
impression that no evidence at all concerning this matter 
was necessary, but that the Circuit Judge might out of 
his own inner consciousness evolve everything necessary 


to make it “ satisfactorily appear ” to himself, that appel- 


lant had been discharged in bankruptcy. If the Circuit 
Judge really could comply with the law in that way, then 
perhaps the matter of his satisfaction could not be appealed 
from, nor could a writ of error be prosecuted to review it. 
Its renewal under such circumstances would at all events 
be a matter of much difficulty. 


Defendants in error also argued in the various courts 
of Illinois that it devolved upon Hill to prove that he had 
been discharged as a bankrupt, even to obtain the boon 
of a judgment against him with stay of execution. With- 
out further commenting on this proposition, it is sufficient 
to say that Hill did not prove, nor offer to prove, that 
fact, and if proof by him is necessary to sustain this Judg- 
ment, it must fall. 


Defendants in error also argued in the various courts of 
Illinois that from the length of time elapsing between 


April, 1878, when Hill filed his petition in bankruptcy, and 
the fall of 1883, the Circuit Judge could presume that he 
had been discharged in bankruptcy. The Supreme court 
of Illinois could just as well have indulged that presump- 
tion from the same facts, and in their order have said: It 
“appearing from the lapse of time that appellant has 
been discharged in bankruptcy,” etc. The Supreme 
Court, however, did not feel itself authorized to indulge 
that presumption, but remanded the case for proof on the 
subject. 

It is respectfully submitted that all these speculations 
and suggestions advanced by defendants in error, are 
without force, and not worthy a moment’s consideration. 
The record in this case puts an absolute quietus on them 
all, if quietus was necessary. It states affirmatively that 
the alleged copy of Hill’s discharge in bankruptcy, “ so 
s received by the court, was the only evidence offered or 
received showing or tending to show that appellant 
„(Hill) had been discharged in bankruptcy.” (ecord, 
P. Jo.) If that was competent and sufficient, then the 
fact was proved, and . satisfactorily appeared,” otherwise 
not. 


V. 


THE COURT ERRED IN REFUSING TO ENTER JUDGMENT 
FOR HILL. 


If Hill had been discharged as a bankrupt, then, as the 
cause of action in this case existed when he filed his peti- 
tion, and was provable against his estate, it should have 
been barred by his discharge. A judgment discharging 
Hill from all liability, on account of the matters involved 
in this case, subsequent to the time of filing his petition, 
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at least, should have been entered if he was denied leave 
to file a plea of his bankruptcy. 


Vi. 


THE COURT ERRED IN ENTERING JUDGMENT AGAINST 
HILL. 


The verdict of the jury rendered in this case, on April 
12, 1878, was merged in the judgment entered thereon, 
May 11, 1878, and then ceased to have an existence. 
The reversal of a judgment destroys the judgment itself, 
and the verdict on which it rests. The order reversing 
and remanding invariably says, that the judgment is 
reversed, and says nothing about the verdict. In such a 
case no order is ever made, either in the Circuit Court or 
the court above, setting aside the verdict. The order in 
the upper court is, simply, that the judgment be reversed; 
in the lower court, that the cause be redocketed. If the 
case is tried again and another verdict rendered, no one 
was probably ever heard to say that there were two ver- 
dicts in existence in the case. If, in such a case, there is 
only one verdict in existence, and that the last, then m 
this case there was no verdict in existence on November 
24, 1883, when the judgment here complained of was 


rendered. 
Boynton v. Ball, 106 Ill., 627. 


There was no evidence whatever, either introduced or 
offered after the first trial of the case, tending to show 
that Hill was indebted to defendants in error in any sum 
whatever. As there was no verdict nor evidence to sup- 
port the judgment, it must pecessarily fall. 

In the order containing the judgment here complained 
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of there is no statement why nor on what said judgment 
was rendered, nor no reference nor allusion to the verdict 
theretofore rendered in the cause, nor to any verdict nor 
any evidence of indebtedness. ( Aecord p. 24) There is no 
order overruling a motion for new trial. There is a 
statement that it was made to appear that Hill had been 
discharged in bankruptcy, and ure“ judgment is 
rendered against him. This is a reason why judgment 
should be rendered for him, but is of itself alone hardly a 
suflicient ground on which judgment could -be rendered 
against him. 

For these various and manifold” errors, but es- 
pecially because Hill was not permitted to plead his 
bankruptey and be discharged from the debt in this case 
as this court held he was entitled to be, a reversal of the 
judgments of the courts of Illinois is here asked, with 
such specitic directions as to the disposition of the case as 
will free Hill from further persecution in this regard. 

Respectfully submitted. 
GrorcE W. Branprt, 
Attorney for Plaintiff in Error. 
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Supreme Court of the United States, 


OCTOBER TERM, A. D. 1888. 


GEORGE W. HILL, 
Plaintiff{ in Error, 
vos. 


GEORGE F. HARDING, WILLIAM Hi. 
BARNUM AND LAWRENCE J. J. 
NISSEN, 

Defendants in Error. 
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Brief and Argument for Defendants in Error. 
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POINT S. 


I. 
No federal question is now involved, and the writ of 
error should be dismissed. 


Some judgment had to be entered. What it should be, 
was a state question, not a federal one; and was left to 
the state courts. 

Hill v. Harding, 107 U. S., 631. 


II. 


This court held explicitly that “if the discharge is 
granted, the court in which the suit is pending may then 
“ determine whether the plaintiff is entitled to a special 
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“ judgment for the purpose of charging sureties upon a 
“ bond given to dissolve such an attachment,” and also 
held that “the authority of the court in which the suit is 
pending, now that the defendant has obtained his dis- 
“ charge in bankruptcy, to render a special judgment in 
favor of the plaintifis for the purpose of charging the 
“ sureties,” was a question which depended perhaps “ upon 
the statute or the practice of the state.” 
fiill v. Harding, 107 U. S., 634. 


III. 


The stay was not a bar to the action. It operated as a 
mere suspension of proceedings until the discharge, but 
no longer. After the discharge, the state court had as 
much power to proceed to judgment as it had before 
there was a stay, or as if no stay had been applied for. 
„The court may, of course, proceed to judgment.” 

Jlill v. Harding, 107 U. S., 634. 

lu re Rosenberg, 2 Bank. Reg., 236; 
S. C., 3 Benedict, 14. 

Doe v. Childress, 21 Wall., 642. 

Eyster v. Gaff, 91 U. S., 521. 

Morton v. Switzer, 93 U. S., 355. 

Davis v. Fricdlander, 104 U. S., 570. 


The provision of the Bankrupt law (Rev. Stat. U. S., 
§ 5,106) that No creditor whose debt is provable shall 
ebe allowed to prosecute to final judgment any suit at 
“law or equity therefor, against the bankrupt uni the 
question of the debtor’s discharge shall have been de- 
“ termined,” allows by clear implication procedure to final 
judgment against the bankrupt a//er his discharge. And 
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even in the meantime, debts not provable may be prose- 
1 cuted to final judgment against the bankrupt; and so 
may debts provable if there has been unreasonable delay 
in obtaining the discharge; or, “if the amount due the 
‘“‘ creditor is in dispute, the suit, by leave of the court 
| “in bankruptcy, may proceed to judgment for the purpose 
_@- “of ascertaining the amount due, which may be proved 
1 “in bankruptcy, but execution shall be stayed.” (Rev. 
1 Stat. U. S., § 5,106.) 


f | IV. 


The judgment entered, with perpetual stay of execu- 
tion, was “a special judgment,” directed and afterwards 


‘ affirmed as such, by the Supreme court of Illinois, pursu- 
ant to the settled practice in that and other states, as well 
* 8 as in the federal courts. 


Hlill v. Harding, 116 Ill., 98. 

Byers v. Natl. Bank, 85 Ill., 426. 

: Baker v. Taylor, 1 Cow., 165. 

| Holyoke v. Adanis, 59 N. V., 234. 

Monroe v. Upton, 50 N. V., 593. 

| Palmer v. Hutchins, 1 Cow., 42. 

Hoyt v. Freel, 8 Abbott’s Prac. Rep. (N. 
S.), 220. 

Cornell v. Dakin, 38 N. V., 253. 


And see decree for recovery against Marks, Pumps & 
Co., staying execution, in Wolf v. Stix, 99 U. S., 1. 


1 - V. 


The Bankrupt law, by dissolving attachments levied 
within four months (Rev, Stat. U. S., § 5,044), and not 
interfering in any way with rights, liens and securities ac- 
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quired by attachment prior to four months preceding the 
bankruptcy, manifestly intended that creditors should 
have the benefit of such prior attachments. This they 
cannot have, unless they can have the benefit, not only of 
the lien, but of any recognizance given in lieu of it. The 
only benefit of the attachment is then the benefit of the 
recognizance, which the creditor should have, because the 
recognizance is just as much an attachment security as 


the lien was. 


The only means of making either the lien or the recog- 
nizance effectual is the rendition of a judgment; and the 
same considerations of reason and justice which require it 
in the one case require it in the other. See references 
cited under points IV. and III., sera; also 

Holyoke v. Adams, 1 Hun., 224. 

Jn re Albrecht, 17 National Bank. Reg., 885 
Peck v. Fenness, 7 How., 612. 

Davenport v. Tilton, 10 Met., 328. 


In each case the judgment is necessarily special, and, 
although not in substance, yet is “in form a judgment 
n personam, according to Chief Justice Shaw, in Dav- 
enport v. Tilton, 10 Met., 328. The form is, that the 
“plaintiff recover against defendant so much money,” to 
be levied only of the goods, chattels and estate of the de- 
fendant attached, “and not otherwise,” in one case (as in 
Peck v. Fenness, 7 How., 612), or not to be levied at all, 
but execution perpetually stayed, in the other (as in Hill 
v. Harding, 116 Ill., 98; Wolf v. Stix, 99 U. S., 1, and 
various cases above cited under point IV.) 


„A legal right without a remedy would be an anomaly 
in the law.” 


Peck v. Fenness, supra. 
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Every person ought to find a certain remedy in the 
« Jaws for all injuries and wrongs which he may receive 
in his person, property or reputation.” : 
Constitution of Illinois, Bill of Rights, Art. 
II, Sec. 19. 


«“ Where a statute confers a right, it confers all the 
necessary means by which such right can be established 
and made effectual.” 

Davenport v. Tilton, supra. 


VI. 


The pleadings were closed and verdict found upon the 
issues April 12, 1878. The plea of discharge in bank- 
ruptcy was tendered on November 24, 1883, more than 
five years after verdict. The rejection of the plea at that 
stage, with judgment on the verdict and perpetual stay of 
execution, was a matter of purely state practice, under a 
statute of Illinois, providing . that the common law of En- 
gland, so far as the same is applicable and of a general 
“nature * * * shall be the rule of decision and shall 
be considered as of full force until repealed by legisla- 
tire authority.” | 

Rev. Stat., Chapter 28. 


Wherever that practice prevails, “the court will order 
“a perpetual stay” “where the defendant is discharged 
intermediate the verdict and judgment,” the reason be- 
ing because the discharge was too late to admit of its 
“being pleaded puis darrein continuance.” 

Baker v. Taylor, 1 Cowen, 165. 
Palmer v. Hutchins, 1 Cowen, 42. 
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1 Chit. Plead., 637. 
Bull. N. P., 310. 
Holyoke v. Adams, 59 N. X., 234. 
7 Bac. Abridg., 685-6-8. 

Brown v. Beardsly, 3 Caines, 172. 
Corucil v. Dakin, 38 N. V., 553. 


The decision of the State Supreme court in this case, 
116 Ill., 99, against allowing such a plea five years after 
verdict settles adversely to counsel his contention that 
such a plea was allowable by chapter 110, § 23 of the 
Practice Act, relating to Amendments.” This is not a 
federal but a state question. 


Besides, the plea offered was not an “ amendment ” of 
anything, and so did not fall within the act. 


The court’s discretion in ruling upon amendments at 
the trial is not assignable for error in the Supreme court 
of the state. 


Knickerbocker Ins. Co. v. McGinnis, 87 IIl., 70. 
Much more discretionary and much less assignable 
for error is the ruling of the court refusing a plea, not 
amounting to an amendment, five years after issues upon 
the pleadings were settled by verdict. 


Amendments under our statutes are conditioned upon 
their “not being against the right and justice of the 


matter.“ 
Doty v. Colton, go Ill., 454. 


Rev. Stat. III., Chap. 7, § 7. 


VII. 


The Circuit court rightly refused the plea of discharge, 
even supposing it to have been, contrary to the fact, 
either an amendment or a plea puis darrein, because in 
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either case the court was justified by the settled practice 
in disallowing such a plea, at such a time, if the conse- 
quence of allowing it would be to work injustice to the 
plaintiffs by preventing a judgment, and thereby destroy- 
ing the record security of the recognizance. 


The courts have always exercised the right to strike 
from the files, and to refuse pleas puis darrein, which, if 
they prevailed, would be unjust and injurious to the plain- 
tiff. 

See cases reviewed by Mr. Justice Folger in 


Holyoke v. Adams, 50 N. V., pages 2 36, 7. 
8, 9 and 240, and cases under point VI. 


VIII. 


Plaintiff in error was not deprived by the court of the 
benefit of his discharge. The only benefit it entitled him 
to was the release from existing and provable debts; Rev. 
Stat. U. S., § 5,119, and that was secured to him by the 
perpetual stay of execution. 


The court was not required, if indeed it was permitted 
by the bankrupt act to give to the discharge the effect of 
releasing what was neither an existing nor certain to be- 
come a future debt to the sureties on the recognizance, | 
but only “a contingency or possibility that such claim or 
debt might exist at some future time,” (Ellis v. Ham, 
28 Me., 385), or “a contingency whether there will ever 
“ be a demand.” (Woodward v. Herbert, 24 Me., 358.) 
„Such a claim could not be proved or discharged under 
the act of Congress.” 

Ellis v. Ham, supra. 


Every case quoted by counsel for plaintiff in error to 
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the same effect (Brief, 19 to 25) is a justification of the 
Illinois courts in their refusal in this case to give the dis- 
charge a wider scope than the bankrupt law gives it (§ 
5,119) in order to deprive creditors of an attachment 
security earned through a lien, the benefit of which was 
within the clear protection of that law. 


The debt of a bankrupt which exists at the time of his 
bankruptcy, and the debt which he may owe (or may 
never owe), at a future time to the sureties on his recog- 
nizance are certainly different debts. There is no reason 
in the nature or necessity of things, why because the 
former debt is to be discharged, the latter shall be also, 
when the bankrupt act instead of requiring, forbids it. 


IX. 


The next proposition bearing upon the merits of this 
controversy may be put in the words of Mr. Chief Justice 
Gray in Barnstable Savings Bank v. Higgins, 124 
Mass., 115: 


The fact that the sureties may hereafter have a right, 
“upon paying the amount of the judgment, to recover 
over against the principal, affords no reason why the stat- 
ute should not authorize, or the court should not order a 
“ special judgment to charge the sureties according to the 
“terms of the bond which both principal and sureties 
«have voluntarily given.” 


This passage and the passages quoted under point I J 
from the opinion of the same learned Justice, in 107 U. S., 
634, prove that the courts whose respective opinions he 
was delivering saw nothing inconsistent with the bank- 
rupt act in a statute or court practice warranting a judg- 
ment for the purpose of charging the sureties. 


It evidently was not the meaning of Mr. Justice Gray 
that we must enact an Illinois statute prescribing a gen- 
eral judgment with stay of execution or some other form 
of judgment for the purpose of holding the sureties. 


It might depend on a statute or on the practice. Either 
way was lawful in the opinion of this court, and neither 
would be in conflict with the federal law. 


It would be absurd to say that Illinois could thwart the 
true intent of the bankrupt law by passing a statute but 
not by court practice. These opinions put a state law 
and court practice on the same footing, because the pur- 
pose to be accomplished was not forbidden, but encour- 
aged, by the federal bankrupt law and the federal court 
construing it. 


The “ practice” in Massachusetts, as settled by a series 
of decisions there, was against the rendition of any judg- 
ment to charge the sureties; and solely because the “ prac- 
tice ” was inadequate to meet the ends of justice, a statute 
had to be, and was, enacted authorizing a judgment for 
that object. Subsequent decisions very properly held that 
the relief afforded by the statute from the hardships im- 
posed by prior practice was confined to the cases provided 
for by the statute. 

Barnstable Savings Bank v. Higgins, 124 
Mass., 115. 
Denny v. Merrifield, 128 Mass., 228. 


The “ practice ” never having been in Illinois what it 
was in Massachusetts, but the contrary, as it was and is 
in numerous other states, as well as in federal courts 
and at common law (Point IV), no special statute was 
needed, and none exists, narrowing the courts down to a 
stated and scanty measure of relief. 
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This court’s opinion in Fill v. Harding, 107 U. S., 631, 
instead of ruling, as claimed, that the Massachusetts prac- 
tice should govern Illinois, ruled just the reverse, that the 
Illinois courts should be guided by their own practice. 


They could have been told in very few words not to 
enter a judgment against Hill, or that they could not en- 
ter any, had this court agreed with counsel’s former argu- 
ment. They were not so told, but were told, on the con- 
trary, that they might decide for themselves, as a matter 
of state practice, to enter a judgment for the purpose of 
charging the sureties, if they saw fit. 


The cases of Page v. Cole, 123 Mass., 93, Mchay v. 
Funk, 37 Iowa, 661, and Bratton v. Anderson, 5 S.C. R., 
504, were cited by Mr. Justice Gray, in Hill v. Harding, 
107 U. S., 634, upon the sole point decided by them, 
which was that, upon the suggestion of bankruptcy pend- 
ing a suit, proceedings ought to be suspended and no 
judgment entered until the determination of the question 
of a discharge. They were not cited as deciding and do 
not decide that, after the discharge, a special judgment, 
perpetually staying execution, may not be entered. 


The nunc pro tunc judgment in Page v. Cole, dated 
back of the suggestion of bankruptcy for the purpose of 
evading it, and providing for neither a perpetual nor a 
temporary stay of execution, was of course erroneous. 


There is not a feature of resemblance between that case 
and this. 


The cases of Martin v. Kilbourn, 12 Heiskell (Tenn.), 
331, and Odell v. Wootten, 38 Georgia, 224, cited by 
counsel, were actions against sureties on appeal bonds 
conditioned to pay judgments, and simply decide that, 0 
judgments having becn obtained, the sureties were not lia- 
ble on their bonds, a self-evident proposition. 
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As said in Wolf v. Sttx,99 U. S., t, “ the obvious reason 
“is that the event has not happened on which the liability 
“of the surety was made to depend.” The citation of 
this case was.unnecessary to prove that sureties on the 
recognizance in this suit cannot be held in the absence of 
a judgment against the principal. 

Payne v. Able, 7 Bush., 344, was also a case in which 
the sureties were held not liable because there was no 
judgment. The attachment in that case was levied (in 
July, 1868), /ess than four months before the petition in 
bankruptcy was filed (which was on October 22, 1868, 
See report of case.) By such an attachment no rights or 
securities were acquired which were entitled under the 
bankrupt law to be made available by means of a judg- 
ment. 


Carpenter v. Turrell, 100 Mass., 450, led to such un- 
just consequences that the legislature of Massachusetts 
had to interfere to prevent them. While holding that a 
bond given to dissolve an attachment “ is in many respects 
‘© a higher and better security for the creditor hn the 
% ailachment,” because, as stated in the next sentence, 
“it is not liable to be discharged by the insolvency or 
death of the debtor,” the decision, nevertheless, goes on 
to make the insolvency of the debtor discharge and de- 
stroy this higher and better security, provided by the at- 
tachment law. 


The courts of other states after due consideration of 
Carpenter v. Turrell have distinctly declined to follow it, 
Holyoke v. Adam, 1 Hun., 225-6, S. C. 59 N. V., 234. 
Hill v. Harding, 116 Ill., 98. Byers v. Natl. Bank, 85 
III., 426. In re Albrecht, 17 Nail. Bank. Reg., 287. Jn 
re Davis, 4 Bank. Reg., 720; and this court, in Hill v. 
Harding, 107 U. S., 631, has substantially declared 
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against it, by holding that a special judgment might be en- 
tered for the purpose of charging the sureties, if Illinois 
practice permitted it. 


Besides, the defense of the discharge in bankruptcy in 
Carpenter v. Turrell came before the court at the trial, up- 
on a stipulation (see 100 Mass., page 450) “ that the de- 
ſendants' plea of the pendency of proceedings in bank- 
“ruptcy might be taken asa plea of discharge in bank- 
‘‘ruptcy, and should have the same operation and effect 
‘as the defendants’ discharge would have, F they had 
% obtained and pleaded the same.” 


In the case at bar, no such stipulation prevented the 
court from rejecting the plea of discharge, years after 
verdict, consistently with the decisions cited under Points 
VI and VII; and in doing so, but at the same time giving 
the defendant the benefit of his discharge by a judgment 
perpetually staying execution, the court did what was 
done in all those cases, and could be done as said by Mr. 
Justice Fol ER in Holyoke v. Adams, 59 N. Y. 239, 
without any consideration of the question, on which the 
“courts below (1 Hun., 225) and the court in Massachu- 
setts in Carpenter v. Turrell are at variance.“ 


X. 


The last three points urged for plaintiff in error are 
questions of purely state cognizance and practice. 


They are. that the court erred, first, in trying the case 
out of its regular order; secondly, in admitting in evi- 
dence the certificate of Hill’s discharge; and, thirdly, be- 
cause there was no verdict on which to enter the judy- 
ment. 
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These questions were settled by the Supreme court of 
Illinois adversely to plaintiff in error in Hill v. Harding, 
116 Ill., 99, and are not here open to controversy. Never- 
theless, in vindication of the state courts’ motives, as well 
as their action, both of which are assailed by counsel, the 
argument laid before those courts on the points last men- 
tioned will be reprinted at the close of this brief. 
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ARGUMENT. 


— — 


The first four points above made are submitted without 
further argument. 


In support of points five to nine, inclusive, by way of 
illustration of them, and for the convenience of this court, 
the following quotations are made: 


Mr. Justice Fol kn, delivering the opinion of the court 
in Holyoke v. Adams, 59 N. V., 234, said: 


The courts below put the denial of the order (for 
leave to file a supplemental plea setting up discharges 
«in bankruptcy) on the ground that the plaintiffs had ob- 
“tained a lien by attachment upon property of the defend- 
“ants, over four months before the granting of either 
“discharge; that thus a lien had been obtained which 
would be unaffected by the bankrupt law; that the de- 
“fendants, having given an undertaking with sureties, 
“that property was released from attachment; that if 
“now this defense is permitted no jucgment is likely to 
go against the defendants, and the sureties in the under- 
“taking will be relieved from the letter of their obliga- 
tion, for that by its terms is not broken until a judgment 
“is recovered by the plaintiffs, but that the underlaking 
“of the sureties is to be held in legal contentplation, to be 
“@ part of and in continuation of the attachment pro- 
e ceedings, and a substitute for the levy made thereunder. 
“* * * It is quite certain that the effect of 
«this defense, if interposed, will be to deprive the plaint- 
“iffs of a fair and honest advantage they had obtained 


. 
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“by their diligent pursuit of legal means and remedies. 
Aud there is presented to the courts a strong case of an 
“ injustice to be wrought by the forms of law if this plea is 
“ received. 

It is said that it is the rightfully overbearing effect of 
“the federal Jaw upon the state law and practice, and that 
“the discharge from the debts having been given to these 
“defendants in pursuance of paramount law, the courts of 
this state must give full effect to it. 

But is that just the position in which the courts of this 
“ state are placed? 

First, the courts are not denying to the discharge its 
“ appropriate effect, after it is in due form and regularity 
“brought to their judicial knowledge. The 
“discharge must be brought before the court to be avail- 
able for a final judgment thereon against the plaintiffs, 
“upon a formal averment thereof by answer, with a day 
eto the plaintiffs in court to contest its validity, and to put 
“the defendanis to their proof. As yet it is a thing as- 
“ serted, not proven. And thé application to the court 
„js for leave to plead and prove it after the defendants 
4% have raised other issues, have, to some extent, tried them, 
„and have taken other proceedings in the action hostile 
to the plaintiffs. May not the courts say that here is a 
case for the exercise of the discretion reposed in us to 
decide whether the leave to put in this new defense 
would not work injustice to a party to a suit? 

„May they not say, we decline to permit a new issuc 
upon the record in this action, which, if it should be 
“ tried, might defeat the plaintifis and deprive them of a 
“ proper advantage which they have lawfully obtained? 
4 * * Again, a discharge is not a bar to any action 
“in any stage without being pleaded. (Cornell v. Dakin, 
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« 38 N. V., 253); (and see to the same effect Horner v. 
“ Spelman, 78 IIl., 257.) And if the defendant is too late 
eto plead, either originally or by amendment, the remedy, 
“ it seems, is by motion for a perpetual stay of execution. 
“© Monroe v. Upton, 50 N. V., 593.) So that the defend- 
e ants are not without reasonable opportunity to present 
their discharge to the courts of this state and obtain for 
‘it the effect to which it is entitled. Moreover, though 
“the discharge should be effectual to bar an ordinary 
claim, or even the claim of the plaintiffs in the position 
„in which it was when the defendants obtained their dis- 
charge, still it is against the spirit of the bankrupt act 
e that this debt should be thus affected. The plaintiffs 
‘¢ were lien creditors at one time, and would have so con- 
e tinued but for the defendants availing themselves of a 
e privilege given by the statute of this state, which the 
“ bankrupt act did not afford to them. The plaintiffs ac- 
e guired their lien more than four months before the com- 
‘‘mencement of the defendants’ proceedings in bank- 
“ruptcy. Such a lien the bankrupt act exempts from the 
“ operation of the assignment of the bankrupt’s effects, 
“and had the attachments remained undischarged the 
e plaintiffs would have held their debt secure. 
„* XE * On the whole it seems that the spirit of our 
“ own statute, and the spirit of the bankrupt act will be 
“ satisfied, and that injustice will be avoided if this case 
shall be put in the class of those in which it is discrelion- 
“ary with the courts to refuse leave to put in a supple- 
% mental answer. 

It follows that the appeal from the order should be 
“ dismissed with costs. 


Mr. Justice Brapy, delivering the opinion of the Su- 
preme court of New York in the same case, 1 Hun, 224, 
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said, referring to the bond given to dissolve the attach- 
ment: 


.“ The character of the undertaking, its subject, office 
and purpose, leave no doubt that it is a substitute for the 
“ levy under the attachment, which, in effect, continued, 
although ie process is discharged.” 


In Peck v. Fenness, 7 Howard, 623, Mr. Justice Grizr, 
delivering the opinion of the Supreme Court of the United 


States in favor of a judgment rendered in an attachment 


case, said: 


“In order to give full effect to all the provisions of the 
act, the bankrupt’s certificate must be made to operate 
„as a discharge of his person and future acquisitions, 
„ while, at the same time, the mortgagees or other lien 


u creditors shall be permitted to have their satisfaction out 


of the property mortgaged or subject to lien. A legal 
right without a remedy would be an anomaly in the 
„law. 

The judgment rendered in this case has fully attained 
“ both these objects. While it discharges the defendant 
from personal liability, it saves to the plaintiffs below 
their remedy, and awards their satisfaction out of the 
property attached, ‘and not otherwise.’ The books are 
full of precedents for such a judgment. 

When an administrator pleads plene administravit, 
the plaintiff may admit the plea and take judgment of 
assets, guando acciderint. When the defendant pleads 
%a discharge of his person under an insolvent law, the 
i plaintiff may confess the plea, and have judgment to be 
“ levied only of defendant’s future effects. (1 Chitty Pl., 


“5 48.)” 
In Davenport v. Tilton, 10 Met., 330, Chief Justice 
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SHAw said that if an attachment is a lien or security to be 
made available only by a judgment and execution of some 
kind, then there would be in legal effect, though unex- 
pressed, a proviso as follows: 


Provided, that nothing in this act contained shall be 
“ construed to prevent an attaching creditor from obtain- 
ing such judgment or execution as may be necessary to 
give legal effect to his attachment.” 


He also said: 


Such special judgment or special award of execution, 
although not frequent, is not unprecedented. The law 
having exempted the person of a debtor from arrest, 
„ after having taken the poor debtors’ oath, leaving his 
property liable, the process may be varied accordingly. 

„And generally, where a party has a right which can- 
not be obtained by the ordinary forms of process, the 
court will vary these forms, so as to secure the party his 
“right. (Coole v. Gibbs, 3 Mass., 193.)” * * * 
And it is believed, that such special judgment and award 
* of execution are not unknown to the common law of 
„England, when the rights of the parties require it,” 
citing Zappan v. Poor, 15 Mass., 419; 3 Wentworth’s 
Pleadings, 121; Smith v. Buchanan, 1 East, 6, and Jn- 
graham v. Phillips, I Day, 117. 


Upon the questions grouped under Point X, aule, the 
same argument is reprinted and now submitted, which 
was addressed to the Supreme court of Illinois. It is as 
follows: 

The mandate of this court of September 28, 1883, 
‘and the consequent mandate of the Appellate court, 
e ordered that the previous judgment of the Circuit court 
t be reversed, and the said cause remanded to said Circuit 
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“ court with directions to that court that upon its sat sfacto- 
“ rily appearing that the appellant has since the rendition 
“of the verdict in said cause received his discharge in 
“ bankruptcy it enter a judgment in favor of the plaintiffs 
and against the said defendant, upon the verdict hereto- 
fore entered in this cause with a perpetual stay of exe- 
“cution. (Rec., 58.) 

Precisely such a judgment with a perpetual stay of 
t execution was accordingly entered in obedience to those 
“ mandates. (Rec., 54.) The judgment record recites 
(page 55) that it had been made satisfactorily to appear 
to the court that since the rendition of the verdict the de- 
“ fendant Hill had received his discharge in bankruptcy, 
* and states the facts from which it was so made to appear.” 

0 1 * * 0 

„The scope of the examination, then, is to inquire 
“ whether the Circuit court executed the mandate by first 
“ satisfying itself as to the fact and date of the discharge, 
and, secondly, by entering judgment and staying execu- 
“tion perpetually. = 

The only inquiry is whether enough appeared to sat- 
“isfy the Circuit court. Enough did so appear, and the 
Circuit court says so in its judgment entry. (Rec., 
4584.) 

If, however, this court considers itself called upon, in 
« the examination of the subsequent proceedings, 
to enquire whether enough was enough, or whether the 
Circuit court ought to have required more than enough 
to satisfy it, then, we submit, that what did appear was 
„ enough, and more than enough, to satisfy any and every 
reasonable court that Hill had received his discharge. 

The record here shows that it was a fact admitted 
and relied on by both sides. The same was true in the 
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Supreme court of the United States. Hence, the opin- 
jon of Mr. Justice Gray, at the close, contains the fol- 
“lowing language: Now that the defendant has ob- 
“ tained his discharge,’ also the direction of further pro- 
“ ceedings, upon the production by the defendant of his 
certificate of discharge. 

107 U. S., 634. 


„No plea was suggested only the production of the 
discharge. It clearly appeared to the Circuit court that 
% the stay sought on the suggestion of bankruptcy was, 
to quote the very language of the motion therefor, a stay 
to await the determination of said court of bankruptcy, 
on the question of the discharge (Rec., 50), provided 
1 and all this is couched in the very language of the bank- 
“ rupt law (Sec. 570)—‘there be no unreasonable delay 
“ in endeavoring to obtain his discharge.’ 

The Circuit court saw by its own record and files 
“ that unless the discharge had been obtained, the delay 
u of nearly six years in obtaining it had been unreason- 
«ably long, and for that reason alone it had a right to 
„ proceed. It also saw in the mandates the decision of 
the Supreme court, that the time for presenting a dis- 
charge and proceeding with the case had arrived, and 
that the plaintiffs, no less than the defendant, were at 
liberty to make the fact of the discharge satisfactorily 
appear to the Circuit court.“ 

Looking then to its past record, the bankrupt law, 
and the mandate of the Supreme court, what could the 
« Circuit court require more than the facts we shall now 
mention in order to satisfy it that Hill had received his 
“ discharge? 

No sooner was the cause ordered re-docketed than 
Hill, by his attorney, presented to the court and asked 
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leave to file his plea setting out his discharge in hac 
“ verba, and relying on it. (Rec., 61.) 

Now, the bare offer of this plea was enough to satisfy 
the court on defendant’s own showing, that he had re- 
“ ceived his discharge, and that he claimed the benefit of il. 
So much appeared by the offer, whether the plea was 
accepted or rejected. Its rejection simply meant that 
the defendant was to have the same benefits of the dis- 
charge without a plea as with it; that the plea was un- 
necessary and improper; that it was not commanded or 
“ permitted by the mandate; that after verdict the cause 
% was too far advanced for pleas and pleadings; that no 
ire - trial, or second trial, had been awarded; that, on the 
“ contrary, it had been denied, and the motion for it rest- 
“ing on a single and untenable ground had been ex- 
i plicitly and repeatedly overruled; that the first verdict 


as to stand, and judgment to be entered upon , that 


there was to be no second verdict, nor anything for a 
“ second jury to try. 

This court will see, as the Circuit court did, that the 
clause in the mandates about its satisfactorily appear- 
ing that a discharge had been granted, was inserted 
for our sake and protection and not for Hill's, to the 
end that unless it did so satisfactorily appear, we might 
take judgment absolutely on the verdict with execution. 
4 If, therefore, the court was satisfied and we were satis- 
fied when the plea was offered, showing the discharge 
and the reliance on it, nothing further was necessary. 
« It was more than plenary proof; it was full confession, 
both sides admitting the fact of a discharge. But this 
“is not all. After the fact of the discharge relied on 
“ was so made to appear to the court by the offer of the 
rejected plea, the plaintiffs presented to the court a duly 
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“ certified copy of the certificate of Hill’s discharge in 
“ bankruptcy. The certificate of discharge bears the sig- 
e nature of both the judge and the clerk, and is under the 
e seal of the United States District court, and is word for 
“ word identical with the discharge set out in the offered 
„ plea alluded to, as comparison will show. (Rec., 65; 
“Rec., 63.) 

The authentication of this certificate is under the 
hand of the clerk of the District court and under its 
“ seal. Since the presentation of it by us was merely a 
formal announcement to the court that we were satis- 
“ fied by it, and were content that e court should be, as 
“ to the existence of the discharge, the benefit of which 
“ was sought by Hill, it was rather to be regarded as our 
admission and waiver of evidence due from the other 
side than as evidence which we were bound to fur- 
nish. But, treated as evidence, and tried by the strict- 
est rules of admissibility, it could not have been ex- 
“ cluded. 

The certificate of the presiding judge never was ne- 
“‘cessary to the due authentication of the decrees and 


«judgments of the Federal courts, least of all in bank- 
“ruptcy. 
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“ Heath v. Hyde, 87 Ill., 91. 

“ Murray v. March, 2 Haywood, N. C., 
“ 290, decided by Chief Justice Marshall. 

% Clayton v. Hamilton, 37 Texas, 269. 

“ Adams v. Lisher, 3 Blackfd. (Ind.), 243. 


“ The act of Congress containing that provision among 
“others applies only to inter-state and territorial judg- 
“ments. 1 Greenleaf’s Evid., § 504; Ducommon v. Hy- 
singer, 14 Ill., 250; and is nol exclusive of any other mode 
S authentication which the states may think proper to 
“adopt. 1 Greenleaf’s Evid., § 505. 
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The United States is not a foreign government. The 
“ relations between it and the states are domestic. Id., § 490. 
Its laws are binding on the state courts. In this case the 
„ courts of Illinois are administering its bankrupt law, and 
“enforcing the decrees of its courts. 

But opposing counsel says on page 51 of his brief: 

«+ Neither the signature of the alleged clerk, nor the 
fact that he was clerk, nor the authenticity of the seal of 
court were proved by any witness, nor in any way ex- 
“cept by the production of the paper itself.’ 

„There is nothing in this argument. The seal speaks 
“for itself,’ says the Supreme court, and is presumed to 
“be affixed by the officer having the custody thereof, as 
« well as competent authority to do the act.’ 

“ Ducommun v. Hysinger, 14 Ill., 250. 


Even if the presiding judge’s certificate were neces- 
«sary, which I have before shown was not the case as to 
‘orders and judgments of the United States courts as dis- 
tinguished from inter-state and foreign courts, it would 
not certify either to the seal or the official identity of 
“the clerk. 

The judge,’ continues the same opinion, ‘has only to 
“certify that the attestation is in due form. He is not re- 
“ quired to state that the person who certifies the record 
is the clerk of the court, or that the seal attached by him 
is the seal of the court.“ 14 Ill., 250. 

But the 13th section of chapter 51, of the Illinois Stat- 


“utes on Evidence and Depositions, a new section intro- 


« duced into the chapter in July, 1872, (Acts of 1872, p. 
« 405), admits the certificate in evidence without the ne- 
“ cessity of a certificate from the presiding judge, if ever 
“it was necessary before: 

That section provides that ‘records of courts may be 
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“proved by a copy thereof, certified under the hand of 
“the clerk of the court having the custody thereof and 
the seal of the court, precisely as the certificate of dis- 
charge in bankruptcy is certified in this case. Hence, if · 
“the act of Congress could possibly be construed as appli- 
“ cable to proof of judgments of federal courts, still not 
“ being exclusive, as already seen, this new 13th section of 
te the Illinois Statute supplies one more sufficient and com- 
i petent mode of authentication covering this case. The 
section is not confined to records of courts of this state. 
“% The context shows it. See, also, commentaries in Un- 
% derwood’s Stat. Evid. & Dep., Sec. 13. Phillips v. Web- 
“ ster, 85 Ill., 148, and refs. Heath v. Hyde, 87 Ill., 91. 

Just at this point in the present brief we discover that 
* section 4992 of the Bankrupt Law itself forecloses all dis- 
‘cussion by providing that: The proceedings in all cases 
of bankruptcy shall be deemed matters of record; * 
* and that ‘copies of such records, duly certified under 
the seal of the court, shall in all cases be presumptive 
evidence of the facts therein stated.’ 

«+ Therefore, the certificate of discharge so admitted and 
considered by the court, was sufficient either alone or in 
conjunction with the offered plea to establish the fact of 
discharge to the satisfaction of the court. 

But, as if bent on supplying the court with the most 
absolute and convincing proofs that the defendant had re- 
« ceived his discharge thus produced to the court by us, 
and that he finally claimed the benefit of the same by 
% motion, lis counsel, straightway after its production, en- 
“ tered two consecutive motions for judgment in defend- 
e ant’s favor upon the evidence of the discharge in bank- 
“ ruptcy of said defendant introduced herein.’ (Rec., 70, 
71), and is now here assigning errors because such 
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“ judgments were not entered on the same evidence (Rec., pom 
“ 78). If this is not felo de se, what is? 1 a 
One point more: The Appellate court is the tribunal ¢ a 
„ “of last resort on controverted questions of fact. The 4 
“ eighty-fourth section of the Practice act provides that 
“on appeals from the Appellate to the Supreme court, 
the latter shall examine questions of law only, and 
“ assignment of error shall be allowed which shall call in 
“ guestion the determination of the inferior or Appellate ~ 
“courts upon controverted questions of fact,’ excepting 1 
certain matters having no relevancy to the present suit. i is 
See 98 Ill., 168; gt Ill., 523; 91 Ill, 496; 94 Ill, 585 4 
* 100 Ill., 391. 
„Nou, if the discharge of Hill in bankruptcy rises, in 
your Honors’ estimation, to the dignity of a cootroverted 
, question of fact, after the admission of it by both parties 
4 | “in the Circuit and Appellate courts, and here also, after 
f « Hill’s claiming the benefit of it there and again here by ,. 7 
: his tendered plea, and after moving twice for judgment 
in his favor on the certificate of discharge produced in 2 
_ “ court, then we submit that question of fact is finally 
settled by the judgment of the Appellate court, and no 
error is here assignable upon the latter’s determination.” 
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Respectfully submitted. 
Ws. H. Barnum, Pro se. 


Attorney for Defendants in error. 
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